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To  Hon.  Samuel  E.  Williambon, 

(General  Ck>un8el  New  York  Central  &  Hudson  River  Railroad. 
My  Bear  Judge: 

Without  committing  you  to  any  of  the  ordinary  or  extraordinary  no- 
tions herein  contained,  permit  me  to  inscribe  this  book  to  you  in  recog- 
nition of  your  devotion  and  loyalty  to  the  profession  you  so  highly  honor, 
And  as  a  mark  of  personal  esteem  and  friendshipu 

Arthur  Jerome  Eddy, 
The  Temple,  November  5,  1900. 


PREFATORY  NOTE 


This  work  is  the  oatgrowth  of  many  disappointments  at 
not  finding  readily  at  hand,  in  convenient  form,  the  cases  and 
authorities  bearing  upon  combinations.  What  was  at  first  in- 
tended to  be  a  quick  but  exhaustive  compilation  of  authorities 
for  personal  use  has  become  two  volumes  of  case,  comment 
and  theory.  It  is  needless  to  say  if  the  book  were  rewritten 
it  could  be  condensed  and  improved,  though  possibly  the  pro- 
cess of  condensation  might  eliminate  matter  most  useful  to 
the  busy  lawyer. 

The  development  of  large  combinations  has  been  so  rapid 
within  the  past  few  years  that  courts  and  legislatures  have 
intervened  to  curb  what  seemed  to  them  a  dangerous  tend- 
ency. The  result  is  a  heterogeneous  mass  of  diverse  laws  and 
conflicting  decisions  which  defy  reduction.  It  is  therefore 
necessary  to  give  these  laws  and  decisions  somewhat  in  detail 
so  their  scope  and  bearing  may  be  fully  appreciated.  The 
effort  has  been  made  to  give  all  the  law  in  such  form  as  to 
obviate  the  necessity  of  constant  reference  to  original  sources. 
If  this  attempt  seems  to  have  unduly  extended  the  work,  it 
is  because  neither  laws  nor  decisions  can  be  adequately  cov- 
ered by  general  propositions. 

Where  combinations  embrace  corporations  of  and  prop- 
erties situated  in  different  states  it  is  essential  to  know  the 
laws  and  decisions  of  sucli  states,  and  also  the  bearing,  if 
any,  of  the  federal  act  and  federal  cases.  To  furnish  this 
information  in  convenient  form  is  one  of  the  objects  of  this 
book ;  at  the  same  time  an  attempt  has  been  made  to  develop 
underlying  principles  and  formulate  so  far  as  possible  general 
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propositions, — in  short,  to  not  only  state  what  the  law  is,  but 
ascertain,  if  possible,  what  it  shoald  be.  Progress  is  a  proces- 
sion of  facts  followed  by  theories;  in  the  long  run  the  two 
harmonize,  and  what  the  law  should  be  it  will  be,  but,  it  must 
be  confessed,  at  the  present  time  the  lack  of  harmony  is  only 
too  apparent.  Combination  as  an  economic  factor  in  the  in- 
dustrial and  commercial  world  is  a  fact  with  which  courts 
and  legislatures  may  struggle,  and  struggle  in  vain,  until  they 
frankly  recognize  that,  like  all  other  conditions,  it  is  a  result 
of  evolution  to  be  conserved,  regulated  and  made  use  of,  but 
not  suppressed.  Since  the  large  combinations  of  recent  years 
differ  only  in  degree  from  the  smaller  combinations  familiar 
to  the  common  law,  the  principles  of  the  common  law  broadly 
and  intelligently  applied  are  quite  sufficient  to  meet  the  exi- 
gencies of  the  present  situation.  The  common  law  itself  is 
a  noble  development,  and  as  such  can  more  successfully  deal 
with  economic  conditions,  which  are  also  the  results  of  evo- 
lution, than  laws  which  are  the  arbitrary  and  frequently  the 
thoughtless  edicts  of  man.  It  is  much  easier  to  enact  a  new 
law  than  to  apply  an  old,  but  the  latter  will  be  found  virile  and 
effective  where  the  former  is  either  impotent  or  mischievous. 
In  a  preface  it  is  customary  for  the  author  to  confess  the 
faults  and  errors  his  book  contains;  but  why  discount  the 
labor  of  the  critic  who  discovers  all  things  ?  Errors  are  rec- 
ognized while  virtues  are  yet  a  long  way  off;  it  would  seem 
more  reasonable  to  hasten  the  introduction  of  the  latter,  leav- 
ing the  former  to  shift  for  themselves.  That  the  errors  herein 
are  not  more  numerous  is  due  in  no  small  degree  to  Mr.  Charles 
S.  Williston  of  the  Chicago  bar,  who  has  verified  the  citations 
and  prepared  the  table  of  cases,  and  to  Mr.  Fred  W.  Arthur  of 
the  Madison  (Wis.)  bar,  who  with  Mr.  Williston  has  carefully 
read  the  proofs  and  made  many  valuable  suggestions. 

JL,  J.  ill. 
Thb  Temple,  CmcAOO»  November  5,  1900l 
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THE  LAW  OF  COMBINATIONS. 


PART  I. 


MONOPOLIES. 
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2  MONOPOLIES.  [§§  1-4, 

§1.  Definition  of  monopoly. —  A  monopoly  is  a  license  or 
privilege  allowed  by  the  sovereign  for  the  sole  buying  and 
selling,  making,  working,  or  using  of  anything  whatsoever; 
whereby  the  subject  in  general  is  restrained  from  that  liberty 
of  manufacturing  or  trading  which  he  had  before.^ 

§  2.  Lord  Coke's  definition  is,  "  an  institution  by  the  king,  by 
his  grant,  commission,  or  otherwise,  to  any  persons  or  corpora- 
tions, of  or  for  the  sole  bujang,  selling,  making,  working  or 
using  of  every  thing,  whereby  any  persons  or  corporations  are 
sought  to  be  restrained  of  any  freedom  or  liberty  they  had  be- 
fore, or  hindered  in  their  lawful  trade." ' 

§  3.  In  Hawkins'  Pleas  of  the  Crown  the  following  defini- 
tion is  found :  "  A  monopoly  is  an  allowance  by  the  king  to  a 
particular  person  or  persons  of  the  sole  buying,  selling,  making, 
working,  or  using  of  any  thing,  whereby  the  subject  in  gen- 
eral is  restrained  from  the  freedom  of  manufacturing  or  trad- 
ing which  he  had  before.  Monopoly  differs  from  ingrossing 
only  in  this,  that  monopoly  is  by  patent  from  the  king,  and 
ingrossing  by  the  act  of  the  subject  between  party  and  party."  ^ 

§  4.  History  of  monopolies. —  The  growth  of  public  opinion 
regarding  monopolies,  as  illustrated  by  edicts,  statutes  and  de- 
cisions, is  not  only  of  interest,  but  is  essential  to  a  correct  un- 
derstanding of  the  law  concerning  combinations  at  the  present 
day. 

In  the  year  A.  D.  483,  the  Emperor  Zeno  issued  to  the  Prae- 
torian Prefect  of  Constantinople  the  following  edict :  "  We  com- 
mand that  no  one  may  presume  to  exercise  a  monopoly  of  any 
kind  of  clothing,  or  of  fish,  or  of  any  other  thing  serving  for 
food,  or  for  any  other  use,  whatever  its  nature  may  be,  either 
of  his  own  authority,  or  under  a  rescript  of  an  emperor  al- 
ready procured,  or  that  may  hereafter  be  procured,  or  under 
an  imperial  decree,  or  under  a  rescript  signed  by  Our  Majesty; 
nor  may  any  persons  combine  or  agree  in  unlawful  meetings,, 
that  different  kinds  of  merchandise  may  not  be  sold  at  a  less^ 
price  than  they  may  have  agreed  upon  among  themselves. 
"Workmen  and  contractors  for  buildings,  and  all  who  practice^ 

1 4  Bl  Ck)m.  159.  Slaughter-House  Cases,  16  WalL  103 

38  Ck>ke*8  Inst  181.    See  Charles  (1872). 

River  Bridge  v.  Warren  Bridge,  11  '  Hawkins'   Pleas  of  the  Crown^ 

Pet  607  (1887)b  Story,  J.    See  also  voL  1,  p.  634 
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other  professions,  and  contractors  for  baths,  are  entirely  pro- 
hibited  from  agreeing  together  that  no  one  may  complete  a 
work  contracted  for  by  another,  or  that  a  person  may  prevent 
one  who  has  contracted  for  a  work  from  finishing  it;  full  lib- 
erty is  given  to  any  one  to  finish  a  work  begun  and  abandoned 
by  another  without  apprehension  of  loss,  and  to  denounce  all 
acts  of  this  kind  without  fear  and  without  costs,  and  if  any 
one  shall  presume  to  practice  a  monopoly,  let  his  property  be 
forfeited  and  himself  condemned  to  perpetual  exile.  And  in 
regard  to  the  principals  of  other  professions,  if  they  shall  ven- 
ture in  the  future  to  fix  a  price  upon  their  merchandise  and  to 
bind  themselves  by  agreements  not  to  sell  at  a  lower  price,  let 
them  be  condemned  to  pay  40  pounds  of  gold.  Tour  court 
shall  be  condemned  to  pay  5ft  pounds  of  gold  if  it  shall  hap- 
pen, through  avarice,  negligence,  or  any  other  misconduct,  the 
provisions  of  this  salutary  constitution  for  the  prohibition  of 
monopolies  and  agreements  among  the  different  bodies  of  mer- 
chants, shall  not  be  carried  into  effect."  ^ 

§  5.  In  the  edict  of  Louis  XVI.,  in  1776,  giving  freedom  to 
trades  and  professions,  prepared  by  his  minister,  Turgot,  he  re- 
cites  the  contributions  that  had  been  made  by  the  guilds  and 
trade  companies,  and  says:  '^  It  was  the  allurement  of  these 
fiscal  advantages  undoubtedly  that  prolonged  the  illusion  and 
concealed  the  immense  injury  they  did  to  industry  and  their 
infraction  of  natural  right.  This  illusion  had  extended  so  far 
that  some  persons  asserted  that  the  right  to  work  was  a  royal 
privilege  which  the  king  might  sell,  and  that  his  subjects  were 
bound  to  purchase  from  him.  We  hasten  to  correct  this  error 
and  to  repel  the  conclusion.  God  in  giving  to  man  wants  and 
desires  rendering  labor  necessary  for  their  satisfaction,  con- 
ferred the  right  to  labor  upon  all  men,  and  this  property  is  the 
first,  most  sacred  and  imprescriptible  of  all."  He  therefore 
regards  it  "  as  the  first  duty  of  his  justice,  and  the  worthiest 
act  of  benevolence,  to  free  his  subjects  from  any  restriction 
upon  this  inalienable  right  of  humanity."  ^ 

§  6.  In  England. — Monopolies  in  great  numbers  were  granted 
by  Queen  Elizabeth,  and  Hume  describes  the  condition  of  af- 
fairs under  her  reign  as  follows:    "  The  active  reign  of  Eliza- 

1 8  Canadian  Law  Times,  299.  2  See  note  to  Slaughter-House  Cases, 

88  U.  a  on  page  110. 
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beth  bad  enabled  many  persons  to  distingaisb  themselves  in 
civil  and  military  employments;  and  the  queen,  who  was  not 
able  from  her  revenue  to  give  them  any  rewards  proportioned 
to  their  services,  had  made  use  of  an  expedient  which  had  been 
employed  by  her  predecessors,  but  which  had  never  been  carried . 
to  such  an  extreme  as  under  her  administration.  She  granted 
her  servants  and  courtiers  patents  for  monopolies ;  and  these 
patents  they  sold  to  others,  who  were  thereby  enabled  to 
raise  commodities  to  what  price  they  pleased,  and  who  put 
invincible  restraints  upon  all  commerce,  industry,  and  emula- 
tion in  the  arts.  It  is  astonishing  to  consider  the  number  and 
importance  of  those  commodities  which  were  thus  assigned  over  • 
to  patentees.  Currants,  salt,  iron,  powder,  cards,  caJf-skins, 
fells,  pouldavies,  ox  shin-bones,  train-oil,  lists  of  cloth,  potashes, 
anise-seeds,  vinegar,  seacoals,  steel,  aquavitaa,  brushes,  pots, 
bottles,  saltpetre,  lead,  accidences,  oil,  calamine  stone,  oil  of 
blubber,  glasses,  paper,  starch,  tin,  sulphur,  new  drapery,  dried 
pilchards,  transportation  of  iron  ordnance,  of  beer,  of  horn,  of 
leather,  importation  of  Spanish  wool,  of  Irish  yarn;  these  are 
but  a  part  of  the  commodities  which  had  been  appropriated  to 
monopolists.  When  this  list  was  read  in  the  House,  a  member 
cried,  '  Is  not  bread  in  the  number  ? '  '  Bread,'  said  every 
one  with  astonishment.  *Yes,  I  assure  you,'  replied  he,  *if 
affairs  go  on  at  this '  rate,  we  shall  have  bread  reduced  to  a 
monopoly  before  next  parliament.'  These  monopolists  were 
so  exorbitant  in  their  demands  that  in  some  places  they  raised 
the  price  of  salt  from  sixteen  pence  a  bushel  to  fourteen  or  fif- 
teen shillings.  Such  high  profits  naturally  begat  intruders 
upon  their  commerce ;  and  in  order  to  secure  themselves  against 
encroachments,  the  patentees  were  armed  with  high  and  arbi- 
trary powers  from  the  council,  by  which  they  were  enabled  to 
oppress  the  people  at  pleasure,  and  to  exact  money  from  such 
as  they  thought  proper  to  accuse  of  interfering  with  their  pat- 
ent. The  patentees  of  saltpetre,  having  the  power  of  entering 
into  every  house,  and  of  committing  what  havoc  they  pleased 
in  stables,  cellars  or  wherever  they  suspected  saltpetre  might 
be  gathered,  commonly  extorted  money  from  those  who  de- 
sired to  free  themselves  from  this  damage  or  trouble.  And 
while  all  domestic  intercourse  was  thus  restrained,  lest  any 
scope  should  remain  for  industry,  almost  every  species  of  foreign 
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commerce  was  confined  to  exclusive  companies,  who  bought 
and  sold  at  any  price  that  they  themselves  thought  proper  to 
offer  or  exact."  ^ 

§  7.  In  the  Long  Parliament,  Sir  John  Culpeper  indulged  in 
the  following  vigorous  language :  "  They  are  a  nest  of  wasps  — 
a  swarm  of  venmin  which  have  overswept  the  land.  Like  the 
frogs  of  Egypt,  they  have  gotten  possession  of  our  dwellings 
and  we  have  scarce  a  room  free  from  them.  They  sup  in  our 
cup;  they  dip  in  our  dish;  they  sit  by  our  fire.  We  find  them 
in  the  dye-fat,  wash-bowl  and  powdering-tub.  They  share  with 
the  butler  in  his  box.  They  will  not  bait  us  a  pin.  "We  may 
not  buy  our  clothes  without  their  brokage.  These  are  the 
leeches  that  have  sucked  the  commonwealth  so  hard  that  it  is 
almost  hectical.  Mr.  Speaker  1  I  have  echoed  to  you  the  cries 
of  the  kingdom.  I  will  tell  you  their  hopes.  They  look  to 
Heaven  for  a  blessing  on  this  parliament." 

The  "  monopolies "  here  described  were  nothing  more  than 
royal  patents,  and  restriction  of  competition  under  them  was 
effected,  not  by  the  act  of  the  individual,  but  by  the  exclusive 
character  of  the  grant. 

^4  History  of  England  (Harper's  to  grant  patents  of  monopoly  by 
ed.),  835,  836.  Macaulay  says  (His-  scores.  There  was  scarcely  a  family 
tory  of  England,  yoL  I,  p.  58):  "It  in  the  realm  that  did  not  feel  itself 
was  in  the  parliament  of  1601  that  aggrieved  by  the  oppression  and  ex- 
the  opposition  which  had,  daring  tortion  which  the  abuse  naturally 
forty  years,  been  silently  gathering  caused.  Iron,  oil,  vinegar,  coal,  lead, 
and  husbanding  strength,  fought  starch,  yam,  leather,  glass,  could  be 
its  first  great  battle  and  won  its  bought  only  at  exorbitant  prices, 
first  victory.  The  ground  was  well  The  House  of  Commons  met  in  an 
chosen.  The  English  sovereigns  had  angry  and  determined  mood.  It  was 
always  been  intrusted  with  the  su-  in  vain  that  a  courtly  minority 
pieme  direction  of  oommercial  po-  blamed  the  speaker  for  suffering  the 
lice.  It  was  their  undoubted  pre-  acts  of  the  queen's  highness  to  be 
rogative  to  regulate  coins,  weights,  called  in  question.  The  language  of 
measures,  and  to  appoint  fairs,  mar-  the  discontented  party  was  high  and 
kets  and  ports.  The  line  which  menacing,  and  was  echoed  by  the 
bounded  their  authority  over  trade  voice  of  the  whole  nation.  The  coach 
had,  as  usual,  been  but  loosely  drawn,  of  the  chief  minister  of  the  crown 
They  therefore,  as  usual,  encroached  was  surrounded  by  an  indignant  pop- 
on  the  province  which  rightfully  be-  ulace,  who  cursed  monopolies  and 
longed  to  the  legislature^  The  en-  claimed  that  the  prerogative  should 
croachment  was,  as  usual,  patiently  not  be  aUowed  to  touch  the  old  lib- 
borne  till  it  became  serious.  But  at  erties  of  England." 
length  the  queen  took  upon  herself 
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§  8.  Legality  of  monopolies. —  The  question  of  the  legality 
of  such  licenses  first  arose,  in  1602,  in  the  case  of  Darcy  v. 
AUen}  The  plaintiff  in  this  case  had  received  a  patent  which 
gave  him  the  exclusive  privilege  for  twenty-one  years  of  man- 
ufacturing playing-cards.  This  right  was  infringed  by  the  de- 
fendant, and  the  plaintiff  brought  a  suit  for  damages.  The 
defendant  set  up  the  illegality  of  the  plaintiff's  patent.  The 
grant  was  declared  void  for  the  following  reasons : 

^'  (1)  All  trades,  as  well  mechanical  as  others,  which  prevent 
idleness  (the  bane  of  the  commonwealth),  and  exercise  men 
and  youth  in  labor,  for  the  maintenance  of  themselves  and 
their  families,  and  for  the  increase  of  their  substance,  to  serve 
the  queen  when  occasion  shall  require,  are  profitable  for  the 
commonwealth;  and  therefore  the  grant  to  the  plaintiff  to 
have  the  sole  making  of  them  is  against  the  common  law  and 
the  benefit  and  liberty  of  the  subject. 

"  (2)  The  sole  trade  of  any  mechanical  artifice,  or  any  other 
monopoly,  is  not  only  a  damage  and  prejudice  to  those  who 
exercise  the  same  trade,  but  also  to  all  other  subjects ;  for  the 
end  of  all  these  monopolies  is  for  the  private  gain  of  the  pat- 
entees. 

"  (3)  The  queen  was  deceived  in  her  grant;  for  the  queen,  as 
by  the  preamble  appears,  intended  it  to  be  for  the  weal  public, 
and  it  will  be  employed  for  the  private  gain  of  the  patentee, 
and  for  the  prejudice  of  the  weal  public. 

"  (4)  This  grant  i^primm  impressionism  for  no  such  was  ever 
seen  to  pass  by  letters  patents  under  the  great  seal  before  these 
days,  and  therefore  it  is  a  dangerous  innovation,  as  well  with- 
out any  precedent  or  example  as  without  authority  of  law  or 
reason." 

§  9.  Incidents  of  monopolies. —  "  Monopolies  "  were  also 
said  to  have  the  following  inseparable  incidents: 

"  (a)  That  the  price  of  the  same  commodity  will  be  raised ; 
for  he  who  has  the  sole  selling  of  any  commodity  may  and  will 
make  the  price  as  he  pleases. 

"  (J)  That  after  the  monopoly  granted,  the  commodity  is  not 
so  good  and  merchantable  as  it  was  before ;  for  the  patentee, 
having  the  sole  trade,  regards  only  his  private  benefit,  and  not 
the  commonwealth. 

1 11  Ckx  84;  Noy,  173;  Moore,  673;  8  Ca  128L 
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"  (<?)  It  tends  to  the  impoverishment  of  divers  artificers  and 
others,  who  before,  by  the  labor  of  their  hands  in  their  art  or 
trade,  had  maintained  themselves  and  their  families,  who  now 
will  of  necessity  be  constrained  to  live  in  idleness  and  beg- 
gary." 1 

But  it  is  obvious  that  these  incidents  constitute  none  of  the 
essential  elements  of  a  monopoly,  for  while  the  price  of  the  prod- 
uct or  commodity  may  be  and  is  usually  raised,  and  while  the 
product  may  deteriorate  in  quality,  and  employees  and  artisans 
may  not  be  benefited  by  the  monopoly,  it  is  also  true  that  the 
reverse  of  these  various  conditions  may  result  without  affecting 
the  existence  of  the  monopoly;  that  is,  the  prices  of  the  mo- 
nopoly may  be  lower  and  the  quality  of  the  product  be  im- 
proved and  the  condition  of  the  employees  benefited,  and  the 
monopoly  still  be  as  complete  and  aB  obnoxious  as  under  the 
adverse  conditions. 

§  10.  Statute  of  James  I. — Parliament,  by  statute  21  James  I. 
(1624),  chapter  3,  abrogated  the  practice  of  granting  monopo- 
lies save  in  certain  cases. 

The  preamble  and  first  section  of  the  statute  are  as  follows : 

"  Forasmuch  as  your  most  excellent  Majesty,  in  your  royal 
judgment,  and  of  your  blessed  disposition  to  the  weal  and  quiet 
of  your  subjects,  did  in  the  year  of  our  Lord  God  one  thousand 
six  hundred  and  ten,  publish  in  print  to  the  whole  realm,  and 
to  all  posterity.  That  all  grants  and  monopolies,  and  of  the 
benefit  of  any  penal  laws,  or  of  power  to  dispence  with  the 
law,  or  to  compound  for  the  forfeiture,  are  contrary  to  your 
Majesty's  laws,  which  your  Majesty's  declaration  is  truely  con- 
sonant and  agreeable  to  the  ancient  and  fundamental  laws 
of  this  your  realm:  (2)  And  whereas  your  Majesty  was  fur- 
ther graciously  pleased,  expressly  to  command,  that  no  suiter 
should  presume  to  move  your  Majesty  for  matters  of  that  nat- 
ure: (3)  yet  nevertheless  upon  misinformations,  and  untrue  pre- 
tences of  publick  good,  many  of  such  grants  have  been  unduly 
obtained,  and  unlawfully  put  in  execution,  to  the  great  griev- 
ance and  inconvenience  of  your  Majesty's  subjects,  contrary 
to  the  laws  of  this  your  realm,  and  contrary  to  your  Majesty's 
most  royal  and  blessed  intention  so  published  as  aforesaid: 

(4)  For  avoiding  whereof,  and  preventing  of  the  like  in  time 

i 

1 7  Harvard  Law  Review,  842,  d4a  \ 
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to  come,  may  it  please  your  excellent  Majesty,  at  the  humble 
suit  of  the  lords  spiritual  aad  temporal,  and  the  commons,  in 
this  present  parliament  assembled.  That  it  may  be  declared 
and  enacted ;  (5)  and  be  it  declared  and  enacted  by  authority 
of  this  present  parliament,  That  all  monopolies,  and  all  com- 
missions, grants,  licences,  charters  and  letters  patents  hereto- 
fore made  or  granted,  or  hereafter  to  be  made  or  granted,  to 
any  person  or  persons,  bodies  politick  or  corporate  whatsoever, 
of  or  for  the  sole  buying,  selling,  making  or  using  of  any  thing 
within  this  realm,  or  the  dominion  of  Wales,  (6)  or  of  any  other 
monopolies,  or  of  power,  liberty  or  faculty,  to  dispense  with 
any  others,  or  to  give  licence  or  toleration  to  do,  use  or  exer- 
cise any  thing  against  the  tenor  or  purport  of  any  law  or  stat- 
ute ;  (7)  or  to  give  or  make  any  warrant  for  any  such  dispensa- 
tion, licence  or  toleration  to  be  had  or  made;  or  to  agree  or 
compound  with  any  others  for  any  penalty  or  forfeitures  lim- 
ited by  any  statutes;  or  of  any  grant  or  promise  of  the  benefit, 
profit  or  commodity  of  any  forfeiture,  penalty  or  sum  of  money, 
that  is  or  shall  be  due  by  any  statute,  before  judgment  there- 
upon had ;  (8)  and  all  proclamations,  inhibitions,  restraints,  war- 
rants of  assistance,  and  all  other  matters  and  things  whatsoever, 
any  way  tending  to  the  instituting,  erecting,  strengthenings 
furthering  or  countenancing  of  the  same  or  any  of  them ;  (9)  are 
altogether  contrary  to  the  laws  of  this  realm,  and  so  are  and 
shall  be  utterly  void  and  of  none  effect  and  in  no  wise  to  be 
put  in  use  or  execution." 

Letters  patent  and  grants  of  privilege  for  the  sole  working 
or  making  of  any  manner  of  new  manufacture  are  expressly 
saved  to  the  first  and  true  inventors  of  such  manufactures. 

Letters  patent  concerning  printing  and  the  manufacture  of 
saltpetre,  gunpowder,  ordinance  and  shot  and  the  mining  of 
alum  are  also  excepted.^ 

1  Referring    to    this   statute  the  "  That  monopolies  are  against  the 

learned  author  of  Coke's  Institutes  ancient  and  fundamental  laws  of  the 

says  (vol.  Ill,  ch.  85):  realm  (as  it  is  declai-ed  by  this  act), 

"  It  appeareth  by  the  preamble  of  and  that  the  monopolist  was  in  times 
this  act  (as  a  judgment  in  parlia-  past,  and  is  much  more  now,  punish- 
ment) that  aU  grants  of  monopolies  able  for  obtaining  and  procuring  of 
are  against  the  ancient  and  f unda-  them,  we  will  demonstrate  it  by  rea- 
mental  laws  of  this  kingdom,  and  son  and  prove  it  by  authority, 
therefore  it  is  necessary  to  define  "Whatsoever  offense  is  contrary 
what  a  monopoly  is.    •    •    •  to  the  ancient  and  fundamental  laws 
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§  11.  Id  enumerating  monopolies  that  were  illegal  under  the 
law  of  England,  Hawkins  says:  ^ 

/'  It  is  said  that  all  grants  of  this  kind  relating  to  any  known 
trade  are  made  void  b}^  the  common  law,  as  being  against  the 
freedom  of  trade,  and  discouraging  labor  and  industry,  and 
restraining  persons  from  getting  an  honest  livelihood  by  a  law- 
ful employment,  and  putting  it  in  the  power  of  particular  per- 
sons to  set  what  prices  they  please  on  a  commodity;  all  which 
are  manifest  inconveniences  to  the  public. 

"The  king,  and  none  but  the  king,  by  his  charter,  may  con- 
stitute fraternities  for  the  management  of  foreign  and  domestic 
trade,*  who  may  make  by-laws  in  restraint,  if  they  be  for  the 
regulation  of  trade.' 

"  And  upon  this  ground  it  hath  been  (a)  resolved  that  the 
king's  grant  to  any  particular  corporation  of  the  sole  importa- 
tion of  any  merchandise  is  void,  whether  such  merchandise  be 
prohibited  by  statute  or  not. 

"  Hence  also  it  seems  that  the  king^s  charter,  empowering 
particular  persons  to  trade  to  and  from  such  a  place,  is  void,  so 
far  as  it  gives  such  persons  an  exclusive  right  of  trading  and 
debarring  all  others;  and  it  seems  now  agreed  that  nothing 
can  exclude  a  subject  from  trade  but  an  act  of  parliament.^ 

"  And  for  the  like  reasons  it  hath  been  resolved  that  the 
grant  of  the  sole  (b)  ingrossing  of  wills  and  inventories  in  a 
spiritual  court,  or  of  the  sole  (c)  making  of  bills,  pleas  and 
writs  in  a  court  of  law,  to  any  particular  person,  is  void. 

"Also  it  hath  been  adjudged  that  the  king's  grant  of  the 
sole  making,  importing,  and  selling  of  (d)  playing  cards  is  void 
notwithstanding  the  pretense  that  the  playing  with  them  is  a 
matter  merely  of  pleasure  and  recreation,  and  often  much 
abused,  and  therefore  proper  to  be  restrained;  for  since  the 
playing  with  them  is  in  itself  lawful  and  innocent,  and  the 

of  the  realm  is  punishable  by  law;  to  go  to  any  clerk  in  the  king's  court 

but  the  use  of  a  monopoly  is  contrary  cannot  be  restrained  but  by  parlia- 

to  the  ancient  and  fundamental  laws  ment.'' 

of  the  realm,  therefore  the  use  of  a  ^  Hawkins'  Pleas  of  the  Crown,  624. 

monopoly  is  punishable  by  law.  >  8  Ca  125. 

" That  o£fense  which  is  contrary  to  'See  Com.  Dig.,  By-law,  b.  8,  a  8; 

the  ancient  and  fundamental  laws  is  Trade,  R  D.  1  D.  4;  10  Mod.  189. 

malum  in  ae.    The  minor  is  proved  *Ray,  489;  Chan.  Cas.  165;  Vernon, 

by  this  declaration  in  parliament.  127;  Skinner,  165;  3  Mod.  126;  8  Bacon, 

**  The  liberty  that  the  subject  hath  627,  a  8;  Trade,  4* 
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making  of  them  an  honest  and  laborious  trade,  there  is  no  more 
reason  why  any  subject  should  be  hindered  from  getting  his 
livelihood  by  this  than  by  any  other  employment. 

"  Also  it  is  holden  that  the  procuring  or  making  use^  of  an 
unlawful  monopoly  is  further  restrained  by  the  common  law,  by 
subjecting  those  who  are  guilty  thereof  to  a  fine  and  imprison- 
ment for  the  offense,  as  being  malum  in  se^  and  contrary  to  the 
ancient  and  fundamental  laws  of  the  kingdom.  And  it  is  said 
that  there  are  precedents  of  prosecutions  of  this  kind  informer 
days;  but  I  cannot  find  any  modern  instance  thereof." 

§  13,  American  comment. —  In  the  famous  Charles  Biver 
Bridge  case  ^  the  proprietors  of  the  Charles  Biver  Bridge  claimed 
An  exclusive  franchise  for  a  bridge  over  the  Charles  river  under 
a  charter  from  the  legislature,  and  sought  to  restrain,  by  in- 
junction, the  Warren  Bridge  Company  from  erecting  a  com- 
peting bridge  in  the  immediate  vicinity.  The  claim  of  the 
Charles  Biver  Bridge  Company  was  not  sustained  in  either  the 
state  courts  or  the  supreme  court  of  the  United  States.  In  his 
dissenting  opinion  Justice  Story  spoke  as  follows  concerning 
the  law  relating  to  monopolies: 

^^  Again,  it  is  argued  that  the  present  grant  is  a  grant  of  a 
monopoly,  and  of  exclusive  privileges,  and  therefore  to  be  con- 
strued by  the  most  narrow  mode  of  interpretation.  The  sixth 
article  of  the  bill  of  rights  of  Massachusetts  has  been  supposed 
to  support  the  objection.  'No  man,  nor  corporation,  or  asso- 
ciation of  men,  have  any  other  title  to  obtain  advantages  or 
particular  and  exclusive  privileges  distinct  from  those  of  the 
community  than  what  arises  from  the  consideration  of  services 
rendered  to  the  public;  and  this  title,  being  in  nature  neither 
hereditary  nor  transmissive  to  children,  or  descendants,  or  re- 
lations  by  blood,  the  idea  of  a  man  born  a  magistrate,  law- 
giver or  judge  is  absurd  and  unnatural.'  Now,  it  is  plain  that, 
taking  this  whole  clause  together,  it  is  not  an  inhibition  of  all 
legislative  grants  of  exclusive  privileges,  but  a  promulgation 
of  the  reasons  why  there  should  be  no  hereditary  magistrates, 
legislators  or  judges.  But  it  admits,  by  necessary  implication, 
the  right  to  grant  exclusive  privileges  for  public  services,  with- 
out ascertaining  of  what  nature  those  services  may  be.  It 
might  be  sufficient  to  say  that  all  the  learned  judges  in  the 

1  Charles  River  Bridge  v.  Warren  Bridge  et  aL,  11  Pet  4da 
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state  court  admitted  that  the  grant  of  an  exclusive  right  to  take 
toll  at  a  ferry,  or  a  bridge,  or  a  turnpike,  is  not  a  monopoly 
which  is  deemed  odious  in  law,  nor  one  of  the  particular  and 
exclusive  privileges,  distinct  from  those  of  the  community, 
which  are  reprobated  in  the  bill  of  rights.  All  that  was  as- 
serted by  the  judges  opposed  to  a  liberal  interpretation  of  this 
grant  was  that  it  tended  to  promote  monopolies.^ 

"Again,  the  old  colonial  act  of  1641,  against  monopolies,  has 
been  relied  on  to  fortify  the  same  argument.  That  statute  is 
merely  in  affirmance  of  the  principles  of  the  English  statute 
against  monopolies,*  and,  if  it  were  now  in  force  (which  it  is 
not),  it  would  require  the  same  construction. 

"There  is  great  virtue  in  particular  phrases;  and  when  it  is 
once  suggested  that  a  grant  is  pf  the  nature  or  tendency  of  a 
monopoly,  the  mind  almost  instantaneously  prepares  itself  to 
reject  every  construction  which  does  not  pare  it  down  to  the 
narrowest  limits.  It  is  an  honest  prejudice,  which  grew  up  in 
former  times  from  the  gross  abuses  of  the  royal  prerogatives; 
to  which,  in  America,  there  are  no  analogous  authorities.  But 
what  is  a  monopoly  as  understood  in  law  ?  It  is  an  exclusive 
right  granted  to  a  few  of  something  which  was  before  of  com- 
mon right.  Thus,  a  privilege  granted  by  the  king  for  the  sole 
buying,  selling,  making,  working  or  using  a  thing,  whereby  the 
subject,  in  general,  is  restrained  from  that  liberty  of  manu- 
facturing or  trading  which  before  he  had,  is  a  monopoly.' 

"Coke,  in  his  Pleas  of  the  Crown,*  has  given  this  very  defini- 
tion of  a  monopoly,  and  that  definition  was  approved  by  Holt 
and  Treby  (afterwards  chief  justices  of  king's  bench),  arguendoy 
as  counsel,  in  the  great  case  of  the  East  India  Co,  v.  Sandys} 
His  words  are  that  a  monopoly  is  '  an  institution  by  the  king, 
by  his  grant,  commission  or  otherwise,  to  any  persons  or  corpo- 
rations, of  or  for  the  sole  buying,  selling,  making,  working  or 
using  of  every  thing,  whereby  any  persons  or  corporations  are 
sought  to  be  restKiined  of  any  freedom  or  liberty  they  had  be- 
fore, or  hindered  in  their  lawful  trade.'  So  that  it  is  not  the 
case  of  a  monopoly  if  the  subjects  had  not  the  common  right 

'See  the  case^  Hartwell  v.  Hem-       '4  Black.  Com.  159;  Baa  Abridg., 
men  way  (1828),  7  Pick,  lift,  182,  187.    Prerogative,  F.  4 
2  21  James  L,  ch.  a  « 8  Inst  181. 

ft  10  How.  State  Triala,  88& 
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or  liberty  before  to  do  the  act,  or  possess  and  enjoy  the  privilege 
or  franchise  granted,  as  a  common  right.^  And  it  deserves  an 
especial  remark  that  this  doctrine  was  an  admitted  concession, 
pervading  the  entire  arguments  of  the  counsel  who  opposed 
as  well  as  of  those  who  maintained  the  grant  of  the  exclusive 
trade  in  the  case  of  the  East  India  Co.  'o.  Sandys^  a  case  which 
constitutes,  in  a  great  measure,  the  basis  of  this  branch  of  the 
law." 

§  13.  In  the  Slaughter-House  Cdsea^  Justice  Field,  in  his  dis- 
senting opinion,  said:  "  It  will  not  be  pretended  that  under  the 
fourth  article  of  the  constitution  any  state  could  create  a  mo- 
nopoly in  any  known  trade  or  manufacture  in  favor  of  her  own 
citizens,  or  any  portion  of  them,  which  would  exclude  an  equal 
participation  in  the  trade  or  manufacture  monopolized  by  citi- 
zens of  other  states.  She  could  not  confer,  for  example,  upon 
any  of  her  citizens  the  sole  right  to  manufacture  shoes  or  boots 
or  silk,  or  the  sole  right  to  sell  those  articles  in  the  state  so  as 
to  exclude  non-resident  citizens  from  engaging  in  similar  manu- 
facture or  sale.  The  non-resident  citizens  could  claim  equality 
of  privilege  under  the  provisions  of  the  fourth  article  with  the 
citizens  of  the  state  exercising  the  monopoly  as  well  as  with 
others,  and  thus,  as  respects  them,  the  monopoly  would  cease. 
If  this  were  not  so  it  would  be  in  the  power  of  the  state  to  ex- 
clude at  any  time  the  citizens  of  other  states  from  participation 
in  particular  branches  of  commerce  or  trade,  and  extend  the 
exclusion  from  time  to  time  so  as  effectually  to  prevent  any 
traffic  with  them. 

"Now,  what  the  clause  in  question  does  for  the  protection  of 
citizens  of  one  state  against  the  creation  of  monopolies  in  favor 
of  citizens  of  other  states,  the  fourteenth  amendment  does  for 
the  protection  of  every  citizen  of  the  United  States  against  the 
creation  of  any  monopoly  whatever.  The  privileges  and  im- 
munities of  citizens  of  the  United  States,  of  every  one  of  them, 
is  secured  against  abridgment  in  any  form  by  any  state.  The 
fourteenth  amendment  places  them  under  the  guardianship  of 
the  national  authority.  All  monopolies  in  any  known  trade 
or  manufacture  are  an  invasion  of  these  privileges,  for  they  en- 
croach upon  the  liberty  of  citizens  to  acquire  property  and  pur- 
sue happiness,  and  were  held  void  at  common  law-  in  the  great 

1 10  How.  State  Trials^  425.  >  16  Wall  8G. 
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Case  of  Monopolies  decided  during  the  reign  of  Queen  Eliza- 
betli. 

"  A  monopoly  is  defined  *  to  be  an  institution  or  allowance 
from  the  sovereign  power  of  the  state  by  grant,  commission  or 
otherwise,  to  any  person  or  corporation,  for  the  sole  buying,  sell- 
ing, making,  working  or  using  of  anything,  whereby  any  per- 
son or  persons,  bodies  politic  or  corporate,  are  sought  to  be 
restrained  of  any  freedom  or  liberty  they  had  before,  or  hin- 
dered in  their  lawful  trade.'  All  such  grants  relating  to  any 
known  trade  or  manufacture  have  been  held  by  all  the  judges 
of  England,  whenever  they  have  come  up  for  consideration,  to 
be  void  at  common  law,  as  destroying  the  freedom  of  trade, 
discouraging  labor  and  industry,  restraining  persons  from  get- 
ting an  honest  livelihood,  and  putting  it  into  the  power  of  the 
grantees  to  enhance  the  price  of  commodities.  The  definition 
embraces,  it  will  be  observed,  not  merely  the  sole  privilege  of 
buying  and  selling  particular  articles,  or  of  engaging  in  their 
manufacture,  but  also  the  sole  privilege  of  using  anything  by 
which  others  may  be  restrained  of  the  freedom  or  liberty  they 
previously  had  in  any  lawful  trade,  or  hindered  in  such  trade. 
It  thus  covers  in  every  particular  the  possession  and  use  of 
suitable  yards,  stables  and  buildings  for  keeping  and  protect- 
ing cattle  and  other  animals,  and  for  their  slaughter.  Such 
establishments  are  essential  to  the  free  and  successful  prosecu- 
tion by  any  butcher  of  the  lawful  trade  of  preparing  animal 
food  for  market.  The  exclusive  privilege  of  supplying  such 
yards,  buildings  and  other  conveniences  for  the  successful  pros- 
ecution of  this  business  in  a  large  district  of  country,  granted 
by  the  act  of  Louisiana  to  seventeen  persons,  is  as  much  a 
monopoly  as  though  the  act  had  granted  to  the  company  the 
exclusive  privilege  of  buying  and  selling  the  animals  them- 
selves. It  equally  restrains  the  butchers  in  the  freedom  and 
liberty  they  previously  had,  and  hinders  them  in  their  lawful 
trade."  ^ 

1  Continuing  in  the  Slaughter-House  import  playing-cards,  and  the  entire 

Cases,  Justice  Field  said:  ''The  rea-  traffic  in  them,  and  the  sole  right  to 

sons  given  for  the  judgment  in  the  make  such  cards  within  the  realm. 

Case  of  Monopolies  apply  with  equal  The  defendant,  in  disregard  of  this 

force  to  the  case  at  bar.    In  that  case  patent,  made  and  sold  some  gross  of 

a  patent  had  been  granted  to  the  such  cards  and  imported  others,  and 

plaintiff  giving  him  the  sole  right  to  was  accordingly  sued  for  infringing 
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§  14.  Eeferring  to  the  struggle  against  monopolies,  Justice 
Field  said :  "  The  struggle  of  the  English  people  against  monop- 
olies forms  one  of  the  most  interesting  and  instructive  chapters 
in  their  history.  It  finally  ended  in  the  passage  of  the  statute  of 
21  James  I.,  by  which  it  was  declared  '  that  all  monopolies  and 
all  commissions,  grants,  licenses,  charters  and  letter  patents,  to- 
any  person  or  persons,  bodies  politic  or  corporate  whatsoever,  of 
or  for  the  sole  buying,  selling,  making,  working,  or  using  of  any- 
thing' within  the  realm  or  the  dominion  of  Wales,  were  alto- 
gether contrary  to  the  laws  of  the  realm  and  utterly  void,  with 
the  exception  of  patents  for  new  inventions  for  a  limited  period, 
and  for  printing,  then  supposed  to  belong  to  the  prerogative  of 
the  king,  and  for  the  preparation  and  manufacture  of  certain 
articles  and  ordnance  intended  for  the  prosecution  of  war. 

upon  the  exclusive  privileges  of  the  dressed  by  a  cloth-worker,  not  being 

plaintiff.  As  to  a  portion  of  the  cards  a  brother  of  the  society,  should  put 

made  and  sold  within  the  realm,  he  one-half  of  his  cloth  to  some  brother 

pleaded  that  he  was  a  haberdasher  of  the  same  society  who  exercised 

in  London  and  a  free  citizen  of  that  the  art  of  a  cloth-worker,  upon  pain 

city,  and  as  such  had  a  right  to  make  of  forfeiting  ten  shillings;   'and  it 

and  sell  them.    The  court  held  the  was  adjudged  that  the  ordinance, 

plea  good  and  the  grant  void,  as  although  it  had  countenance  of  a 

against  the  common  law  and  divers  charter,  was  against  the   common 

acts  of  parliament.    '  All  trades,'  said  law,  because  it  was  against  the  lib- 

the  court,  'as  weU  mechanical  as  erty  of  the  subject;  for  every  sub- 

othersy  which  prevent  idleness  (the  ject,  by  the  law,  has  freedom  and 

bane  of  the  commonwealth)  and  ex-  liberty  to  put  his  cloth  to  be  dressed 

ercise  men  and  youth  in  labor  for  by  what  cloth-worker  he  pleases,  and 

the  maintenance  of  themselves  and  cannot  be  restrained  to  certain  per- 

their  families,  and  for  the  increase  sona  for  that  in  effect  would  be  a 

of  their  substance,  to  serve  the  queen  monopoly,  and  therefore  such  ordi- 

when  occasion  shall  require,  are  prof-  nance,  by  color  of  a  charter  or  any 

i table  for  the  commonwealth,  and  grant  by  charter  to  such  effect,  would 

therefore  the  grant  to  the  plaintiff  be  void.' 

to  have  the  sole  making  of  them  is  "Although  the  court,  in  its  opin* 
against  the  common  law  and  the  ion,  refers  to  the  increase  in  prices 
benefit  and  liberty  of  the  subject.'  and  deterioration  in  quality  of  com- 
The  case  of  Davenant  and  Hurdia  modities  which  necessarily  result 
was  cited  in  support  of  this  position,  from  the  grant  of  monopolies,  the 
In  that  case  a  company  of  merchant  main  ground  of  the  decision  was 
tailors  in  London,  having  power  by  their  interference  with  the  liberty  of 
charter  to  make  ordinances  for  the  the  subject  to  pursue  for  his  main- 
better  rule  and  government  of  the  tenanoe  and  that  of  his  family  any 
company,  so  that  they  were  conso-  lawful  trade  or  employment.  Thi$ 
nant  to  law  and  reason,  made  an  or-  liberty  is  assumed  to  be  the  natural 
dinance  that  any  brother  of  the  so-  right  of  every  Englishman." 
ciety  who  should  have  any  cloth 
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"  The  common  law  of  England,  as  is  thus  seen,  condemned  all 
monopolies  in  any  known  trade  and  manufacture  and  declared 
void  all  grants  of  special  privileges  whereby  others  could  be 
deprived  of  any  liberty  which  they  previously  had,  or  be  hin- 
dered in  their  lawful  trade.  The  statute  of  James  I.,  to  which 
I  have  referred,  only  embodied  the  law  as  it  had  been  previ- 
ously disregarded  by  the  sovereigns  of  that  country." 

§  15.  The  common  law  the  basis  of  American  law. — ^The 
common  law  is  the  basis  of  American  law,  and  English  statutes 
in  force  at  the  time  of  the  colonization  of  this  country,  in  so 
far  as  they  were  applicable  to  the  new  and  strange  conditions, 
became  part  of  the  common  law  of  this  country, — among  them 
the  statute  of  James  I.  against  monopolies. 

In  his  dissenting  opinion  in  the  SUmghter-Hoiose  Casea  Justice 
Field  refers  to  the  common  law  as  follows: 

"  The  common  law  of  England  is  the  basis  of  the  jurisprudence 
of  the  United  States.  It  was  brought  to  this  country  by  the 
colonists,  together  with  the  English  statutes,  and  was  estab- 
lished here  so  far  as  it  was  applicable  to  their  condition.  That 
law  and  the  benefit  of  such  of  the  English  statutes  as  existed 
at  the  time  of  their  colonization,  and  which  they  had  by  ex- 
perience found  to  be  applicable  to  their  circumstances,  were 
claimed  by  the  congress  of  the  United  Colonies  in  1774  as  a 
part  of  their  *  indubitable  rights  and  liberties.'  Of  the  stat- 
utes, the  benefits  of  which  were  thus  claimed,  the  statute  of 
James  I.  against  monopolies  was  one  of  the  most  important. 
And  when  the  colonies  separated  from  the  mother  country  no 
privilege  was  more  fully  recognized  or  more  completely  incor- 
porated into  the  fundamental  law  of  the  country  than  that 
every  free  subject  in  the  British  empire  was  entitled  to  pursue 
his  happiness  by  following  any  of  the  known  established  trades 
and  occupations  of  the  country,  subject  only  to  such  restraints- 
as  equally  affected  all  others.  The  immortal  document  which 
proclaimed  the  independence  of  the  country  declared  as  self- 
evident  truths  that  the  Creator  had  endowed  all  men  *  with  cer- 
tain inalienable  rights,  and  that  among  these  are  life,  liberty, 
and  the  pursuit  of  happiness ;  and  that  to  secure  these  rights 
governments  are  instituted  among  men.' 

'^  If  it  be  said  that  the  civil  and  not  the  common  law  is  the 
of  the  jurisprudence  of  Louisiana,  I  answer  that  the  de* 
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cree  of  Louis  XVL,  in  1776,  abolished  all  monopolies  of  trades 
and  all  special  privileges  or  corporations,  guilds  and  trading 
<;ompanies,  and  authorized  every  person  to  exercise,  without 
restraint,  his  art,  trade  or  profession;  and  such  has  been  the  law 
of  France  and  of  her  colonies  ever  since,  and  that  law  prevailed 
in  Louisiana  at  the  time  of  her  qession  to  the  United  States. 
Since  then,  notwithstanding  the  existence  in  that  state  of  the 
civil  law  as  the  basis  of  her  jurisprudence,  freedom  of  pursuit  has 
always  been  recognized  as  the  common  right  of  her  citizens. 
Eut  were  this  otherwise,  the  fourteenth  amendment  secures  the 
like  protection  to  all  citizens  in  that  state  against  any  abridg- 
ment of  their  common  rights,  as  in  other  states.  That  amend- 
ment was  intended  to  give  practical  effect  to  the  declaration 
of  1776  of  inalienable  rights, —  rights  which  are  the  gift  of  the 
Creator,  which  the  law  does  not  confer,  but  only  recognizes. 
If  the  trader  in  London  could  plead  that  he  was  a  free  citizen 
of  that  city  against  the  enforcement  to  his  injury  of  monopo- 
lies, surely  under  the  fourteenth  amendment  every  citizen  of 
the  United  States  should  be  able  to  plead  his  citizenship  of  the 
republic  as  a  protection  against  any  similar  invasion  of  his 
privileges  and  immunities."^ 

1  In  the  dissenting  opinion  of  Jus-  just.  It  has  none  of  the  qualities  of 
tice  Bradley  in  the  same  cases,  he  a  police  regulation.  If  it  were  reaUy  a 
says:  **  The  next  question  to  be  deter-  police  regulation,  it  would  undoubt- 
mined  in  this  case  is:  Is  a  monopoly  edly  be  within  the  power  of  the 
or  exclusive  right,  given  to  one  per-  legislature.  That  portion  of  the  act 
son  or  corporation  to  the  exclusion  of  which  requires  ail  slaughter-houses 
aU  others,  to  keep  slaughter-houses  to  be  located  below  the  city,  and  to  be 
in  a  district  of  nearly  twelve  hun-  subject  to  inspection,  etc.,  is  clearly 
dred  square  miles,  for  the  supply  of  a  police  regulation.  That  portion 
meat  for  a  great  city,  a  reasonable  which  allows  no  one  but  the  fa- 
regulation  of  that  employment  which  vored  company  to  build,  own  or  have 
the  legislature  has  a  right  to  impose?  slaughter-houses  is  not  a  police  reg- 

"  The  keeping  of  a  slaughter-house  ulation  and  has  not  the  faintest  sem- 
is part  of,  and  incidental  to,  the  trade  blance  of  ona  It  is  one  of  those  ar- 
of  a  butcher — one  of  the  ordinary  bitrary  and  unjust  laws  made  in  the 
occupations  of  human  life.  To  com-  interest  of  a  few  scheming  individ- 
pel  a  butcher,  or  rather  all  the  butch-  uals,  by  which  some  of  the  southern 
ers,  of  a  large  city  and  an  extensive  states  have,  within  the  past  few 
district  to  slaughter  their  cattle  in  years,  been  so  deplorably  oppressed 
another  person's  slaughter-house  and  and  impoverished.  It  seems  to  me 
pay  toll  therefor  is  such  a  restriction  strange  that  it  can  be  viewed  in  any 
upon  the  trade  as  materiaUy  to  inter-  other  light 

fere  with  its  prosecution.    It  is  oner-       "  The  granting  of  monopolies  or 

oufly  unreasonable,  arbitrary  and  un-  exclusive  privileges  to  individuals  or 
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§  16.  The  federal  constitution. —  Under  the  federal  consti- 
tution congress  has  power  to  "  promote  the  progress  of  science 
and  nseful  arts  by  securing,  for  limited  times,  to  authors  and 
inventors  exclusive  rights  to  their  respective  writings  and  dis- 
coveries." And  it  has  been  held  *  that  the  fact  that  certain 
electric  companies  owning  valuable  patents  entered  into  a  com- 
bination which  might  be  illegal  does  not  affect  or  vitiate,  in  any 
way,  the  patent. 

"  We  are  not  disposed  to  investigate  upon  the  present  case 
the  character  of  the  combination  which  has  been  formed  under 
the  name  of  the  General  Electric  Company.  Whether  that 
combination  is  intended  to  fetter  competition,  and  is  illegal  as 
one  in  restraint  of  trade,  is  a  question  which  y^e  should  not 

corporations  is  an  invasion  of  the  was  a  mere  legislative  act,  and  that 
right  of  others  to  choose  a  lawful  the  British  parliament,  as  well  as  our 
calling,  and  an  infringement  of  per-  own  legislatures,  have  frequently  dis- 
sonal  liberty.  It  was  so  felt  by  the  regarded  it  by  granting  exclusive 
English  nation  as  far  back  as  the  privileges  for  erecting  ferries,  rail- 
reigns  of  Elizabeth  and  James.  A  roads,  markets  and  other  establish- 
iierce  struggle  for  the  suppression  of  ments  of  a  public  kind.  It  requires 
such  monopolies,  and  for  abolishing  but  a  slight  acquaintance  with  legal 
the  prerogative  of  creating  them,  history  to  know  that  grants  of  this 
was  made  and  was  successful  The  kind  of  franchises  are  totally  differ- 
statute  of  21  James  abolishing  mo-  ent  from  the  monopolies  of  commodi- 
nopolies  was  one  of  those  constitu-  ties  or  of  ordinary  callings  or  pur- 
tional  landmarks  of  English  liberty  suits.  These  public  franchises  can 
which  the  English  nation  so  highly  only  be  exercised  under  authority 
prize  and  so  jealously  preserve.  It  from  the  government,  and  the  gov- 
was  a  part  of  that  inheritance  which  emment  may  grant  them  on  such 
our  fathers  brought  with  them.  This  conditions  as  it  sees  fit  But  even 
statute  abolished  all  monopolies  ex-  these  exclusive  privileges  are  becom- 
cept  grants  for  a  term  of  years  to  ing  more  and  more  odious,  and  are 
the  inventors  of  new  manufacturea  getting  to  be  more  and  more  re- 
This  exception  is  the  groundwork  of  garded  as  wrong  in  principle,  and  as 
patents  for  new  inventions  and  copy-  inimical  to  the  just  rights  and  great- 
rights  of  books.  These  laws  have  est  good  of  the  peopla  But  to  cite 
always  been  sustained  as  beneficial  them  as  proof  of  the  power  of  legis- 
to  the  state.  But  all  other  monopo-  latures  to  create  mere  monopolies, 
lies  were  abolished  as  tending  to  the  such  as  no  free  and  enlightened  com- 
impoverishment  of  the  people  and  to  munity  any  longer  endures,  appears 
interference  with  their  free  pursuits,  to  me,  to  say  the  least,  very  strange 
And  ever  since  that  struggle  no  and  illogical." 
English-speaking  people  have  ever  ^  Edison  Electric  Light  Co.  et  aL  v. 
endured  such  an  odious  badge  of  Sawyer-Man  Electric  Ca,  53  Fed.  It 
tyranny.  592. 
"It  has  been  suggested  that  this 
2 
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undertake  to  decide  upon  the  evidence  before  us  and  in  a  suit 
to  which  it  is  not  a  party.  The  present  complainants  are  en- 
titled by  the  patent  laws  to  a  monopoly,  for  the  term  of  the 
patent,  of  the  manufacture  and  sale'  of  the  lamps  made  under 
it.  The  right  to  this  monopoly  is  the  very  foundation  of  the 
patent  system.  They  do  not  lose  that  right  merely  because 
they  may  have  joined  in  a  combination  with  others,  holding 
other  patents  securing  similar  monopolies,  which  combination 
may,  when  judiciously  examined  in  a  proper  forum,  be  held  to 
be  unlawful.  We  do  not  feel  justified  in  assuming,  upon  the 
facts  before  us  in  the  present  suit,  that  the  use  which  the  com- 
plainants propose  to  make  of  the  injunction  —  an  injunction 
which  seems  necessary  to  secure  their  monopoly  and  make 
their  patents  fruitful  —  will  be  such  as  to  promote  any  other 
monopoly.  When  it  shall  be  made  to  appear  that  some  one, 
to  whom  in  fairness  and  good  conscience  these  complainants 
should  sell  their  lamps,  has  been  arbitrarily  refused  them,  save 
upon  oppressive  and  unreasonable  terms,  it  will  be  time  to 
consider  whether  the  complainants  should  be  allowed  to  con- 
tinue in  possession  of  the  injunction."  * 

i«  While  It  is  true  that  letters  pat-  cause  the  patentee  acquires  a  mo> 

ent  secure  a  monopoly  in  the  thins:  nopoly  in  his  discovery.    '*The  sole 

patented,  so  that  the  right  to  make,  operation  of  the  statute  is  to  enable 

vend  or  use  the  same  is  vested  ex-  him  to  prevent  others  from  using 

clusively  in  the  patentee,  his  heirs  the  products  of  his  labors  without 

and  assigns,  for  a  limited  period,  it  his  consent;  but  his  own  right  of 

is  not  true  that  a  right  to  make,  using  is  not  enlarged  or  afifected/' 

vend  or  use  the  same  in  a  manner  The  property  of  an  inventor  in  a 

which  would  be  unlawful  except  for  patented   machine,   like   all   other 

the  letters  patent  thereby  becomes  property,    remains   subject  to   the 

lawful  under  the  act  of  congress,  paramount  claims  of  society,  and  the 

and  beyond  the  power  of  the  states  manner  of  its  use  may  be  controlled 

to  regulate  or  controL  and  regulated  by  state  laws  when  the 

'  This  doctrine  is  fully  discussed  public  welfare  requires  it 

and  settled  in  Jordon  v.  Overseers  of  "  It  appears  to  us,  as  a  proposition 

Dayton,  4  Ohio,  295,  and  Patterson  too  plain  to  admit  of  argument,  that 

V.   Kentucky,   thus:    The  right   to  where  the  beneficial  use  of  patented 

enjoy  a  new  and  useful  invention  property,  or  any  species  of  property, 

may  be  secured  to  the  inventor  and  requires  public  patronage  and  gov- 

protected    by    national    authority  ernmental  aid,  as,  for  instance,  the 

against  all  interference;  but  the  use  use  of  public  ways  and  the  exercise 

of  tangible  property  which  comes  of  the  right  of  eminent  domain,  the 

into  existence  by  the  application  of  state  may  impose  such  conditions 

the  discovery  is  not  beyond  the  con-  and  regulations  as  in  the  judgment 

trol  of  state  legislation,  simply  be-  of  the  lawmaking  power  are  neces- 
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§  17.  Powers  of  state  legislatures  and  municipalities. — 

The  legislatures  of  the  several  states  may,  within  the  limits 
of  their  respective  constitutions,  grant  certain  privileges  in  the 
nature  of  a  monopoly  for  the  good  of  the  entire  public.  And 
municipalities  within  the  powers  granted  by  the  legislature 
frequently  grant  franchises  and  enter  into  contracts  which  con- 
fer upon  individuals  and  corporations  certain  exclusive  rights. 
But  these  privileges  are  granted  only  in  connection  with  the 
performance  of  some  public  or  quasi'^uhlio  service,  and  are 
jealously  regarded  by  both  the  people  and  the  courts,  as  may 
be  readily  seen  from  an  examination  of  the  cases  in  the  note.^ 

sary  to  promote  the  public  good."  ported,  but  summarized  at  length 

State  ex  reL  etc.  v.  Telephone  Ca,  86  as  follows  in  Greenhood  on  Pub.  PoL, 

Ohio  St  296,  297.  ch.  5,  pp.  672, 673),  the  St  Louis  court 

A  public  telephone  company,  ha  v-  of  appeals  held  that  a  charter  with  the 

ing  furnished  telephonic  facilities  to  exclusive  privilege  of  making  and 

one  telegraph  company  with  the  con-  vending  gas  in  the  city  of  St  Louis, 

sent  of  its  licensor,  cannot  refuse  to  Missouri,  is  void  as  creating  a  mo* 

furnish  like  facilities  to  all  other  nopoly.    The  following  are  the  im- 

telegraph  companies,  notwithstand-  portant  reasons  for  this  judgment 

ing  it  is  forbidden  to  do  so  by  its  con-  in  the  opinion  of  Lewis,  C.  J. :  The 

tract  with  the  owner  and  licensor  of  right  of  property  is  one  of  those  to 

the  patent    Such  portion  of  the  con-  whose  protection  the  highest  aims 

tract   is   void.    Commercial  Union  of  government   are   directed.    The 

TeL  Ca  v.  New  England  Teleph.  &  right  to  labor  for  the  production  of 

Teleg.  Ca,  61  Vt  241, 17  Atl.  R.  1071,  property  is  no  less  fundamental  and 

15  Am.  St  B.  893,  5  L.  R.  A  161.  assailable    '<The  right  of  property 

The  Talidity  of  such  a  contract  is  equally  invaded  by  obstructing 
cannot  be  maintained  under  the  the  free  employment  of  the  means  of 
BevisedStatutesof  the  United  States,  production  as  by  violently  depriv- 
section  4884,  providing  tliat  every  ing  the  proprietor  of  the  product*' 
patent  shaU  give  the  patentee,  etc.,  Say's  PoL  Econ.  133.  Such  rights 
the  exclusiTO  right  to  make,  use  and  require  no  grant  from  the  sovereign, 
Tend  the  patented  article.  The  mo-  but  are  the  common  property  of  all 
nopoly  conferred  by  a  patent  cannot  citizens.  "  This  equality  of  right, 
exclude  any  portion  of  the  public  with  exemption  of  all  disparaging 
from  the  benefit  of  it  when  it  is  and  partial  enactments,  in  the  law- 
used  for  a  public  purposa  Commer-  ful  pursuits  of  life,  throughout  the 
cial  Union  TeL  Ca  v.  New  England  whole  country,  is  the  distinguishing 
Teleph.  &  Teleg.  Ca,  61  V t  241,  17  privilege  of  the  citizens  of  the  United 
AtL  R  1071,  15  Am.  St  R  893,  5  L.  Statea  To  them,  every  where,  all  pur- 
R  A  161.  suits,  all  vocations,  all  professions  are 

1  Monopoly  is  viewed  with  such  open  without  restrictions  than  such 

hostility  by  the  courts  that  even  the  as  are  imposed  equally  upon  all  others 

power  of  the  legislature  to  make  a  of  the  same  age,  sex  and  condition/' 

contract  conferring  a  monopoly  has  83  U.  S.  109.    What,  then,  is  the  nec- 

been  denied.    In  St  Louis  Qaa  Light  essary  effect,  when  the  state  under- 

Ca  ▼.  Laclede  Qhs  Light  Ca  (not  re-  takes  to  confer  upon  one  person  or 
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§  18.  Poifers  of  a  manicipal  corporation  construed  strictly. 

The  powers  of  a  municipal  corporation  are  strictly  limited  to: 

1.  Powers  expressly  granted  by  charter  or  general  incorpo- 
ration law,  together  with  all  powers  necessarily  implied  or  in- 
cidental to  those  expressly  granted. 

2.  All  powers  indispensable  to  the  legitimate  objects  of  the 
corporation. 

All  grants  of  exclusive  privileges  by  municipal  authorities 
must  be  within  the  terms  and  scope  of  the  foregoing  powers. 

corporation  the  sole  and  exclusive  any  person  or  persons,  bodies  politic 
privilege  of  pursuing  a  lawful  call-  or  corporate,  are  sought  to  be  re- 
ing,  labor  or  occupation,  in  the  man-  strained  of  any  liberty  they  had  be- 
ufacturing  or  selling  of  any  com-  fore»  or  hindered  in  their  lawful 
modity?  The  first  visible  effect  is  trade.  All  such  grants  relating  to  any 
that  all  persons  other  than  the  known  trade  or  manufacture  have 
grantee  are  directly  forbidden  to  been  held  by  all  the  judges  of  Eng- 
pursue  that  caUing,  labor  or  occu-  land,  whenever  they  have  come  up 
Xmtion.  Here  is  no  franchise  within  for  consideration,  to  be  void  at  com- 
the  definitions  given.  The  privilege  mon  law,  as  destroying  the  freedom 
conferred  and  withheld  is  not  one  of  trade,  discouraging  labor  and  in- 
*'  which  cannot  be  exercised  v^th-  dustry,  restraining  persons  from  get- 
out  a  legislative  grant,"  and  it  is  one  ting  an  honest  livelihood,  and  put- 
which  does  ''belong  to  the  citizens  ting  it  in  the  power  of  the  grantees 
of  a  country  generally  by  common  to  enhance  the  price  of  commodities, 
right*'  The  persons  deprived  are  not  .  .  .  From  what  has  been  said 
in  the  situation  of  one  who  is  ''only  the  conclusion  naturally  foUows  that 
excluded  from  that  to  which  he  never  so  much  of  the  plaintiff's  charter  as 
had  any  right"  They  have  always  attempts  to  grant  an  exclusive  priv- 
been,  and  stiU  should  be,  entitled  of  ilege  of  making  or  vending  illuminat- 
natural  and  unquestionable  right  ing  gas  in  the  city  of  St  Louis  is 
There  is  no  granting  of  anything  void,  and  cannot  be  judicially  en- 
from  the  state's  prerogatives;  no  forced.  No  reasonable  distinction 
protection  given  to  an  exclusive  can  be  entertained  between  illumi- 
ownership  already  vested;  nothing  nating  gas  as  an  article  of  manu- 
pretended  to  be  done  for  preserva-  facture  and  trade,  and  any  other 
tion  of  public  health,  morals  or  commodity  which  people  may  pur- 
safety.  The  act  is  sustained  by  no  chase  for  their  personal  comfort  and 
element  of  power  confided  to  the  convenience.  Such  a  distinction  has 
government  by  constitutional  or  never  been  judicially  recognized,  un- 
other  authority,  and  comes  within  less  in  its  strict  relation  to  the  use 
the  technical  definition  of  a  mo-  of  the  public  streets  for  conveying 
nopoly.  "A  monopoly  is  defined  to  the  article  through  pipes,  or  the 
be  an  institution  or  allowance  from  lighting  of  streets  by  municipal  au- 
the  sovereign  power  of  the  state,  by  thority  for  the  public  benefit  So 
grant,  commission  or  otherwise,  to  much  of  the  charter  as  grants  an 
any  person,  or  corporation,  for  the  exclusive  right  to  use  the  streets  of 
sole  buying,  selling,  making,  work-  the  city  for  the  laying  of  pipes  to 
ing  or  using  of  anything  whereby  convey  illuminating  gas  was  a  law- 
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§  19.  The  rale  of  construction  goTcniing  grants  of  excln- 
siye  privileges* —  Legislative  grants  are  to  be  construed  against 
the  grantee  and  in  favor  of  the  public,  and  nothing  passes  unless 
it  is  clear  that  it  was  the  intent  that  it  should  pass.  Any  ambi* 
guity  in  the  terms  of  the  grant  must  operate  against  the  grantee 
and  in  favor  of  the  public. 

This  rule  is  applied  with  great  severity  to  all  parties  claim- 
ing exclusive  rights  and  privileges  as  against  the  public.^ 

§  30.  Exclusive  right  to  lay  gas-pipes  in  streets. —  A  grant 
by  a  city  of  the  exclusive  right  to  lay  gas-pipes  in  the  streets  is 

ft 

fill  exercise  of  power  vested  in  the  intended  to  be  used  as  a  hay-press, 

general  assembly,  and  was  and  is  ef-  The  common  council  of  the  city  had 

f ectnal  for  the  time  being.    Whether  passed  an  ordinance  directing  that 

it  must   continue   to   be   effectual  no  person  should  erect  or  construct, 

under  all  circumstances   until  the  or  cause  to  be  erected  or  constructed, 

expiration  of  the  plaintiff's  charter  any  wooden  or  frame  bam,  stable, 

depends  upon  other  considerations."  or  hay-press  of  certain  dimensions. 

But  see  also  Case  of  Philadelphia,  etc  within  certain  specified  limits  in  the 

R.  R  Ca,  6  Whart  (Pa.)  25, 46  (1840);  city,  without  its  permission.    It  ap- 

Slaughter-House    Oases,    Butchers'  i)eared,howeTer,that  there  were  such 

Union  Ass'n  of  New  Orleans  v.  Ores-  buildings  already  in  existence,  not 

cent  City  Live-Stock  Landing  and  only  in  compact  parts  of  the  city,  but 

Slaughter-House  Ca,  Esteben  et  aL  also  within  the  prohibited  limits,  the 

V.  State,  16  Wall  (U.  a)  86  (1872),  occupation  of  which  for  the  storing 

affirming  State  v.  Fagan,  22  La.  Ann.  and  pressing  of  hay  the  common 

545  (1870);  Boston  &  Lowell  R  R.  council  did  not  intend  to  restrain. 

Oa  T.  Salem  &  Lowell  B.  R.  Oa,  2  And  the  chancellor  said:    ^If  the 

Gray  (Mass.),  1  (1854);  Oamblos  v.  manufacture  of  pressed  hay  within 

P.  &  B.  R  R  Ox,  4  Brewst  (Pa.)  563,  the  compact  parts  of  the  city  is  dan- 

594  (1873).    See  further,  East  Lidia  gerous  in  causing  or  promoting  fires, 

Oa    ▼.    Sandys,   Skin.    165    (1685);  the  common  council  have  the  power 

Darcy  t.   Allen,   Moor,  671  (1602).  expressly  given  by  their  charter  to 

(Greenhood  on  Publio  Policy,  ch.  5,  prevent  the  carrying  on  of  such  man- 

ppi  672,  67db)  ufacture;  but  as  all  by-laws  must  be 

Oompare  Townsend  v.  State,  147  reasonable,  the  common  council  can- 

Ind.  624,  47  N.  R  R  19  (1897);  Le  not  make  a  by-law  which  shall  per- 

Olaire  v.  Oity  of  Davenport,  18  Iowa,  mit  one  person  to  carry  on  the  dan- 

210;  C^ty  of  New  Orleans  v.  Guil-  gerous  business  and  prohibit  another 

lotte*s  Heirs,  12  La.  Ann.  818;  G^e  ▼.  who  has  an  equal  right  from  pursu- 

Kalamazoo^  28  Mich.  844.  ing  the  same  busine8&" 

In  Mayor  of  the  Oity  of  Hudson  ^  Perrine  v.  0.  &  D.  Oanal  Go.,  9 

V.  Thome,  7  Fftige,  261,  an  application  How.  172;  Jackson  Oa  Horse  By. 

was  made  to  the  chancellor  of  New  Oa  v.  Bapid  Transit  Ox,  24  Fed.  R 

York  to  dissolve  an  injunction  re-  806;  Proprietors,  eta  v.  Wheeley,  2 

straining  the  defendants  from  erect-  Bam.  &  AdoL  798.    See  also  Oharles 

ing  a  building  in  the  city  of  Hudson  Biver  Bridge  v.  Warren  Bridge,  11 

upon  a  vacant  lot  owned  by  them.  Pet  422^ 
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void.^  The  court  said :  "  As,  then,  no  consideration  whatever, 
either  of  a  public  or  private  character,  was  reserved  for  the 
grant,  and  as  the  business  of  manufacturing  and  selling  gas  is 
an  ordinary  business,  like  the  manufacture  of  leather,  or  anv 
other  article  of  trade  in  respect  to  which  the  government  has 
no  exclusive  prerogative,  we  think  that  so  far  as  the  restriction 
of  other  persons  than  the  plaintiffs  from  using  the  streets  for 
the  purpose  of  distributing  gas  by  means  of  pipes  can  fairly 
be  viewed  as  intended  to  operate  as  a  restriction  upon  its  free 
manufacture  and  sale,  it  comes  directly  within  the  definition 
and  description  of  a  monopoly ;  and  although  we  have  no  direct 
constitutional  provision  against  a  monopoly,  yet  the  whole 
theory  of  a  free  government  is  opposed  to  such  grants,  and  it 
does  not  require  even  the  aid  which  may  be  derived  from  the 
bill  of  rights,  the  first  section  of  which  declares  ^  that  no  men 
or  set  of  men  are  entitled  to  exclusive  public  emoluments  or 
privileges  from  the  community,'  to  render  them  void."  * 

But  while  the  grant  of  an  exclusive  right  to  lay  gas-pipes  in 
the  streets  of  a  city  may  be  void  as  in  the  nature  of  a  monopoly, 
it  is  undoubtedly  the  law  that  the  right  to  obstruct,  to  tear  up 
and  use  the  streets  of  a  city  may  be  denied  by  municipal  au- 
thority in  the  exercise  of  a  wise  and  sound  discretion,  so  that, 
in  the  exercise  of  such  discretion,  terms  and  conditions  may  be 
imposed  upon  the  further  and  additional  use  of  streets  by  rival 
an,d  competing  companies  so  as  to  virtually  give  the  company 
already  in  possession  a  monopoly.  While  the  business  of  man- 
ufacturing gas  is  an  ordinary  business,  the  selling  of  gas  and 
the  distribution  of  it  to  the  public  is  quite  unlike  the  handling 
of  other  products;  and  it  has  been  held  that  a  charter  giving  to 
a  gas-light  company  exclusive  right  for  the  period  of  fifty  yeaLVs 
of  making  and  supplying  gas  constituted  a  contract  which  could 
not  be  impaired  by  state  legislation,  and  could  be  enforced  as 
against  a  rival  and  competing  company.* 

In  the  case  last  referred  to,  the  supreme  court  of  the  United 
States  said:  "We  have  seen  the  manufacture  of  gas  and  its  dis- 
tribution for  public  and  private  use  by  means  of  pipes  laid, ' 

1  Norwich  Gas  Light  Ckx  v.  Nor-       •  New  Orleans  Qss  Ckx  v.  Louisiana 
wich  City  Gas  Ca,  25  Conn.  19.  Light  Ca,  115  U.  &  65a 

3  See  also  oases  oited  in  note  to  sec- 
tion 17. 
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under  legislative  authority,  in  the  streets  and  ways  of  a  city,  is 
not  an  ordinary  business  in  which  every  one  may  engage,  but 
is  a  franchise  belonging  to  the  government,  to  be  granted,  for 
the  accomplishment  of  public  objects,  to  whomsoever,  and  upon 
what  terms,  it  pleases.  It  is  a  business  of  a  public  nature,  and 
meets  a  public  necessity,  for  which  the  state  may  make  pro- 
vision. It  is  one  which,  so  far  from  affecting  the  public  in- 
juriously, has  become  one  of  the  most  important  agencies  of 
civilization  for  the  promotion  of  the  public  convenience  and  the 
public  safety."  ^ 

A  charter  which  authorizes  a  city  "to  cause  its  streets  to  be 
lighted  "  does  not  confer  upon  the  city  power  to  grant  to  a  com- 
pany the  exclusive  right  to  furnish  gas  for  a  period  of  thirty 
years.* 

>  New  Orleans  Gas  Ca  v.  Louisiana  suit  or  business,  open  as  of  common 

Light  Ckx  (1885),  supra,  right  to  all,  upon  terms  of  equality; 

In  New  Orleans  Qss  Ca  v.  Louisi-  for  the  right  to  dig  up  the  streets 
ana  Light  Ca  it  appeared  that  the  and  other  public  places  of  New  Or- 
plaintiff  had  a  charter  which  gave  it  leans,  and  place  their  pipes  and  mains 
the  exclusive  right,  for  the  period  of  for  the  distribution  of  gas  for  public 
fifty  years,  of  making  and  supplying  and  private  use,  is  a  franchise,  the 
gas-light  to  the  city  of  New  Orleans,  privilege  of  exercising  which  could 
by  means  of  pipes  or  conduits  laid  in  only  be  granted  by  the  state,  or  by 
the  streets,  to  such  persons  as  might  the  municipal  government  of  that 
voluntarily  choose  to  contract  for  city  acting  under  legislative  author- 
it.    The  defendant  was  subsequently  ity."    •    .    . 

chartered  under  a  general  law  au-  To  the  same  effect  is  the  decision 

thorizing  the  formation  of  corpora-  of  the  supreme  court  of  Louisiana  in 

tions  for   certain  purposes,  among  Crescent  City  Gas  Light  Ca  v.  New 

which   was   the   construction   and  Orleans  Gas  Light  Co.,  27  La.  Ann. 

maintenance  of  works  for  supplying  138,  147,  in  which  it  was  said:  '*The 

cities  or  towns  with  gas.  and  it  had  right  to  operate  gas-works  and  to 

obtained  provision  from  the  common  illuminate  a  city  is  not  an  ancient  or 

council  of  New  Orleans  to  use  its  usual  occupation  of  citizens  gener- 

streets  and  other  public  ways  and  ally.    No  one  has  the  right  to  dig  up 

places  to  lay  mams,  pipes  and  con-  the  streets  and  lay  down  gas-pipes, 

duits.    This  it  was  proceeding  to  do  and  carry  on  the  business  of  lighting 

when  a  suit  was  brought  to  restrain  the  streets  and  the  houses  of  the  city 

it,  and  it  was  held  that  the  exclusive  of  New  Orleans,  without  special  au- 

grant,  in  connection  with  the  facts  thority  from  the  sovereign.    It  is  a 

shown,  constituted  a  contract  which  franchise  belonging  to  the  state,  and, 

state  legislation  could  not  impair.  In  in  the  exercise  of  the  police  power, 

disposing  of  the  case  it  was  said:  the  state  could  carry  on  the  business 

"  Legislation  of  that  character  is  not  itself,  or  select  one  of  several  agents 

liable  to  the  objection  that  it  is  a  to  do  sa" 

mere  monopoly,  preventing  citizens  ^  Saginaw  GkM  Light  Ca  v.  City  of 

from  engaging  in  an  ordinary  pur-  Saginaw,  28  Fed.  R  529. 
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Under  a  charter  conferring  upon  a  city  the  power  "to  cause 
said  city  or  any  part  thereof  to  be  lighted  with  oil  or  gas,"  the 
city  may  contract  for  lighting  for  a  long  period  of  years,  but  has 
no  authority  to  grant  any  exclusive  right  to  a  gas  company.^ 

Inasmuch  as  the  public  may  undertake  or  assume  the  control 
of  the  lighting  of  the  streets,  the  adoption  of  uniform  regula- 
tions for  the  manufacture  and  distribution  of  gas  and  the  con- 
trol generally  of  the  gas  supply  is  within  the  power  of  the 
municipality.* 

A  state  may  employ  a  private  corporation  or  individuals  in 
the  construction  of  works  necessary  for  the  health,  comfort  and 
convenience  of  its  citizens,  and  in  so  doing  may  make  contracts 
granting  certain  exclusive  privileges  and  rights.' 

The  right  to  disturb  streets  and  highwa3rs  and  utilize  the 
same  for  the  distribution  of  gas  is  a  franchise,  and  may  be 
granted  or  withheld  within  the  sound  discretion  of  the  state  or 
municipal  body  controlling  such  streets.* 

A  state  owning  its  gas-works  may  lease  the  same  and  con- 
tract with  the  lessee  that  it  will  not  in  any  way  interfere  with 
the  exclusive  rights  vested  by  the  lease  in  the  lessee.* 

§  21.  The  right  to  regulate  exercise  of  franchise  remains. 
But  the  grant  of  exclusive  privileges  for  the  manufacture  and 
distribution  of  gas  does  not  restrict  the  power  of  a  state  or  a 
municipality  acting  within  constitutional  limitations  to  estab- 
lish and  enforce  regulations  for  the  protection  of  the  public. 
"  Eights  and  privileges  arising  from  contracts  with  a  state  are 
subject  to  regulations  for  the  protection  of  the  public  health, 
the  public  morals  and  the  public  safety,  in  the  same  sense  and 

1  state  y.  Cincinnati  Gas  Light  &  '  New  Orleans  Gas  Ca  v.  Louisiana 

Coke  Ca,  18  Ohio  St.  266.    See  also  Light  Ca,  supra;  New  Orleans  y. 

Richmond  Ca  Gas  Ca  y.  Middletown,  Clark,  95  IT.  a  644. 

59  N.  Y.  22a  '  New  Orleans  y.  Clark,  mprcu 

In  the  case  of  State  y.  Milwaukee  *  New  Orleans  Gas  Ca  y.  Louisiana 
Gas  Co.,  29  Wis.  460,  it  was  conceded  Light  Ca,  supra;  New  Orleans  y. 
that  the  grant  of  an  exclusiye  right  Clark,  supra;  State  y.  Cincinnati  Gas 
to  lay  pipes,  for  the  purpose  of  con-  Co.,  18  Ohio  St  262;  Boston  y.  Rich- 
ducting  gas,  in  the  streets,  ayenues  ardson,  14  Allen,  846;  Crescent  City 
and  other  public  places  of  a  city,  Gas  Light  Ca  y.  New  Orleans  Gas 
coupled  with  the  exclusiye  right  to  Light  Ca,  27  La.  Ann.  188. 
manufacture  and  sell  gas  to  its  in-  ^  Bailey  et  aL  y.  City  of  Philadel<^ 
habitants  for  fifteen  years,  created  a  phia,  184  P&  St  694,  89  AtL  R.  494 
monopoly. 
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to  the  same  extent  as  are  all  contracts  and  all  property,  whether 
owned  by  natural  persons  or  corporations."  ^ 

§  22.  ExclnslTe  right  of  maintaining  water-works  within 
a  city. —  The  grant  of  the  exclusive  use  of  streets  and  alleys  for 
the  construction  and  maintaining  of  water-works  within  the 
corporate  limits  is  void  as  contrary  to  a  constitutional  provis- 
ion declaring  that  perpetuities  and  monopolies  are  contrary  to 
the  genius  of  a  free  state  and  ought  not  to  be  allowed.' 

§  23.  Exclasive  rights  concerning  highways  and  bridges. 
Grant  of  exclusive  rights  concerning  bridges  over  navigable 
streams  and  concerning  public  highways  have  been  frequently 
sustained  as  within  the  police  power.* 

§  24.  Yalid  grant  of  exclnsive  privileges  cannot  be  im<- 
paired  by  subsequent  legislation. —  It  is  well  settled  that  a 
valid  grant  of  an  exclusive  privilege  or  right,  even  though  it  be 
in  the  nature  of  a  monopoly,  cannot  be  impaired  by  either  sub- 
sequent legislation  or  even  by  amendments  to  the  constitution 
specifically  seeking  to  abolish  any  monopoly  features  in  the 
charter  of  any  corporation  in  existence.* 

1  New  Orleans  Gas  Ca  ▼.  Louisiana  a  city  ordinance  authorizing  a  rival 

Light  Ca  (1885),  115  U.  S.  672.  company  to  constract  a  cable  rail* 

>  Thrift  V.  Board  of  Commissioners  way  on  the  same  streets,  it  being 

of  the  Town  of  Elizabeth  City  et  aL  held  that  the  original  charter  should 

(1898),  122  N.  a  81,  80  &  K  R  349.  be  strictly  construed.   Omaha  Horse 

'Bridge  Proprietors  ▼.  Hoboken  Ry.  Ca  y.  Cable  Tramway  Co.,  80 

Ca,  1  Wall  116;  Bmghamton  Bridge,  Fed.  R  824. 

8  Wall  51;  West  River  Bridge  Ca  v.  ^  New  Orleans  Gras  Ck),  ▼.  Louisiana 
Dix,  6  How.  507.  For  other  oases  in-  Light  Ca,  supra.  See  also  Delaware 
volving  special  privileges  and  rights.  Railroad  Tax,  18  Wall  206;  Green- 
such  as  exemption  from  taxation  for  wood  T.  Freight  Ox,  105  U.  S.  18; 
a  time,  eta,  see  Asylum  v.  New  Or-  New  Jersey  v.  Yard,  95  U.  S.  104. 
leans,  105  U.  S.  862, 868;  Home  of  the  To  the  effect  that  a  state  cannot 
Friendless  v.  Rouse,  8  Wall  480;  New  impair  the  obligation  of  a  contract 
Jeney  ▼.  Wilson,  7  Cranch,  164^  166;  by  amendment  to  her  constitution 
State  Bank  of  Ohio  v.  Knoop,  16  How.  any  more  than  by  legislative  enact- 
363,876;  Gordon  V.  Appeal  Tax  Court,  ment»  see  generally  Raiboad  Ca  v. 
3  How.  188;  Wilmington  R  Ca  v.  McClure,  10WalL511;  Ohio  Life  Ins. 
Reid,  18  WalL  264,  266;  Humphrey  &  T.  Ca  v.  Debolt,  16  How.  416,  429; 
V.  Pegues,  16  WalL  244, 248, 249;  Far-  Sedgwick's  Stat  &  Const  Law,  687; 
rington  V.  Tennessee,  95  U.  a  679,  New  Jersey  v.  Wilson,  7  Cranch,  164; 
689,  Providence  Bank  v.  Billings,  4  Pet 

A  charter  for  the  exclusive  use  of  514;  Green  v.  Biddle,  8  Wheat  1; 

the  streets  of  a  city  for  a  horse  rail-  Woodruff  v.  Tiapnall,  10  How.  190; 

way  for  fifty  years  is  not  violated  by  Wolff  v.  New  Orleans^  108  U.  S.  358, 
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§  25.  Conflict  among  the  authorities.—  There  is,  however, 
such  a  conflict  among  the  authorities  as  to  the  rights  of  manici- 
palities  to  grant  exclusive  privileges  that  no  proposition  of  gen- 
eral validity  can  be  laid  down,  but  each  case  as  it  arises  must 
be  considered  in  connection  with  the  constitutional  provisions 
and  the  legislative  enactments  of  the  particular  state.  How- 
ever, certain  general  propositions  may  be  laid  down  as  follows: 

§  26«  Some  general  propositions.— A  grant  of  an  exclusive 
privilege  in  the  nature  of  a  monopoly  is  not  valid  unless  it  re- 
lates to  the  performance  of  some  work  or  duty  of  a  more  or 
less  public  nature,  and  which  the  public  itself  might  with  pro- 
priety  undertake,  and  which  must  to  a  greater  or  less  extent 
be  regulated  by  the  public. 

The  enjoyment  of  a  grant  of  an  exclusive  privilege  in  the 
mature  of  a  monopoly  is  at  all  times  subject  to  the  reasonable 
control  and  regulation  of  the  legislative  or  municipal  body 
granting  the  same  for  the  protection  of  the  public. 

This  power  to  control  and  regulate  does  not  extend  to  the 
impairment  of  the  grant  or  contract,  but  does  extend  to  the 
protection  of  the  life,  health  and  imperative  convenience  of 
the  public. 

So  far  as  the  life,  health  and  imperative  convenience  of  the 
public  are  concerned,  the  power  to  regulate  and  control  should 
not  be  limited  in  any  manner  by  the  terms  of  the  original  grant 
or  contract. 

In  the  opinion  of  the  writer,  this  power  to  regulate  and  con- 
trol the  enjoyment  of  an  exclusive  privilege  or  franchise — a 
power  unquestioned  as  regards  public  life  and  health-— »•  should 
also  extend  to  the  protection  of  the  public  from  extortion.  In 
short,  no  grant  —  no  matter  how  explicit  its  terms  —  should  be 
so  construed  as  to  bind  legislative  or  municipal  bodies  to  the  ob- 
servance of  terms  that  have  become  oppressive  and  outrageous 
under  changed  conditions.  Such  a  construction  builds  up  Amer- 
ican monopolies  far  more  dangerous  and  oppressive  than  the 
ancient  English,  for  the  crown  and  parliament  could  revoke 
and  abolish  grants  at  will ;  whereas  grants  and  franchises  in 
this  country  are  not  so  easily  modified  or  abrogated. 

A  franchise  or  grant  of  an  exclusive  privilege  to  perform 
some  public  or  semi-public  duty  is  essentially  different  from  a 
private  contract.    One  legislature  or  municipal  body  should  not 
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be  permitted  to  contract  for  the  performance  of  any  public 
Avork  on  such  terras  as  to  debar  future  legislatures  or  municipal 
bodies  from  performing  their  duties,  leaving  them  moribund 
and  helpless  in  the  face  of  some  iron-clad  contract.  The  power 
of  each  legislature  or  municipal  body  to  fully  perform  all  its 
duties  is  not  to  be  curtailed  by  a  contract  in  effect  delegating 
to  an  individual  or  private  corporation  certain  public  work; 
the  contract  is  valid  only  in  so  far  as  it  does  not  interfere  with 
the  essential  powers  of  subsequent  legislative  bodies.  It  will 
be  recognized  as  in  full  force  for  its  full  term,  in  a  sense,  as  if 
re-made  by  each  succeeding  body  and  adapted  to  changed  con- 
ditions. 

§  27.  The  essence  of  monopoly. —  The  very  essence  of  a  mo- 
nopoly is  the  grant  of  a  power  to  control  products  and  prices. 
The  existence  of  the  monopoly  is  not  affected  by  the  manner 
in  which  the  power  is  exercised.  If  the  power  to  control  pro- 
duction and  prices  arises  from  a  grant  of  an  exclusive  nature 
and  is  unrestricted,  the  monopoly  is  absolute. 

§  28.  The  law  syllogistically  stated. —  The  law  regarding 
monopoly  may  be  syllogistically  stated  as  follows: 

1.  All  grants  of  monopolies  are  void. 

2.  All  grants  of  exclusive  privileges  wherein  the  grantee  is 
given  the  power  to  control  the  product  and  the  price  of  the 
same  are  monopolies. 

3.  All  grants  of  exclusive  privileges  wherein  the  grantee  is 
given  power  to  control  the  product  and  the  price  are  void. 

It  would  follow  from  the  foregoing  that  a  franchise  whereby 
a  gas  company,  for  instance,  is  given  the  exclusive  right  to 
manufacture  and  supply  gas  to  the  inhabitants  of  a  city  is  void 
as  a  monopoly  if  under  the  terms  of  the  grant  the  courts  be 
compelled  to  hold  that  the  company  is  given  the  power  to  con- 
trol the  production  of  gas  and  the  price  of  the  same ;  but  such 
grant  of  exclusive  privileges  may  be  sustained  if  it  is  construed 
that  the  right  is  reserved  to  the  public  to  reasonably  control 
and  regulate  both  the  product  and  the  price  of  the  same. 

In  other  words,  in  construing  grants  and  franchises  confer- 
ring exclusive  privileges  in  the  nature  of  monopolies,  such 
grants  and  franchises  must  be  held  void  if  they  amount  to  a 
monopoly,  and  can  be  sustained  only  by  holding  that  the  power 
to  absolutely  and  arbitrarily  control  product  and  price  is  not 
conferred. 
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§  39.  Elements  essential  to  a  monopoly. —  From  a  review 
of  the  authorities  cited,  it  is  apparent  that  the  following  ele- 
ments are  essential  to  a  monopoly: 

{a)  A  grant,  commission  or  franchise  from  the  sovereign  au- 
thority. 

(J)  To  a  certain,  definite  grantee  —  which  may  be  a  person 
or  persons  or  a  corporation. 

(c)  Of  an  exclusive  privilege  —  usually  for  the  sole  buying^ 
selling,  making,  working  or  using  of  some  thing. 

{d)  Whereby  the  public  in  general  is  restrained  from  free- 
dom or  liberty  enjoyed  before  —  that  is,  restrained  from  fol- 
lowing trades,  pursuits  or  callings  theretofore  free. 

With  the  exception  of  letters  patent  and  copyrights  author- 
ized by  the  federal  constitution,  and  with  the  exception  of  a 
comparatively  limited  number  of  exclusive  rights  granted  by 
legislatures  and  municipalities  for  the  performance  of  certain 
public  or  yw<m-public  functions,  there  are  no  monopolies  in 
the  United  States,  and  the  application  of  the  term  "  monopoly  " 
to  the  exclusive  control  of  a  mine  or  an  oil  well,  or  the  manu- 
facture of  a  particular  product,  or  the  handling  of  a  particular 
commodity,  is  a  misuse  of  the  term.  In  so  far  as  the  control 
of  the  manufacture  or  sale  of  any  particular  commodity  de- 
pends upon  a  patent,  then  to  that  extent  is  it  a  monopoly  in 
the  true  and  historical  sense  of  the  word,  but  if  the  control  of 
the  manufacture  or  sale  of  any  particular  product  depends 
upon  conditions  and  circumstances  which  have  nothing  to  do 
with  a  legislative  grant,  then  such  control  is  not  a  monopoly 
in  the  true  and  historical  sense  of  the  word. 

§  30.  Indiscriminate  use  of  term  ^^  monopoly."  —  By  long 
and  indiscriminate  usage  the  term  "  monopoly "  has  come  to 
be  applied  to  any  control  of  any  product,  industry  or  enter- 
prise, whether  the  control  be  absolute  or  not.  An  agent  hav- 
ing the  exclusive  sale  of  any  commodity  in  any  given  locality 
is  spoken  of  as  having  a  monopoly.  A  railroad  between  two 
points  is  referred  to  as  a  monopoly,  notwithstanding  the  fact 
that  its  franchise  does  not  grant  exclusive  privileges,  and  the 
field  is  open  to  capital  to  construct  a  parallel  and  competing 
line.  A  combination  of  several  factories  producing  a  particu- 
lar commodity  is  spoken  of  as  a  monopoly,  although  there  may 
be  in  existence  a  number  of  competing  factories,  and  although 
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the  field  is  open  to  any  one  who  wishes  to  engage  in  the  busi- 
ness. 

§  31.  In  short,  the  current  test  of  whether  or  not  any  given 
enterprise  is  a  monopoly  is  the  magnitude  or  centralization 
of  the  enterprise;  that  is  to  say,  an  individual  operating  alone 
in  a  small  way  in  competition  with  others  is  never  referred  to 
as  enjoying  a  monopoly,  but  if  the  business  of  the  individual 
increases  to  such  a  magnitude  that  he  overshadows  his  com- 
petitors, and  to  a  certain  extent  dominates  the  trade,  then  he 
begins  to  be  referred  to  as  enjoying  a  monopoly ;  while  if,  in 
the  energetic  prosecution  of  his  business,  the  individual  buys 
up  and  absorbs  the  competing  plants,  then  he  is  condemned 
as  a  full-fledged  monopolist,  notwithstanding  the  fact  that  the 
field  is  still  open  to  others  of  equal  enterprise  and  with  suffi- 
cient capital.  If,  as  more  often  happens,  a  corporation  expands 
along  the  same  lines,  the  term  "monopoly  "  is  still  more  threat- 
eningly applied,  as  we  shall  see  in  decisions  to  be  hereafter  re- 
ferred to. 

§  32,  The  mere  fact  that  by  long  and  indiscriminage  usage 
the  term  "monopoly"  has  come  to  be  applied  to  commer- 
cial and  industrial  undertakings  which  have  absolutely  noth- 
ing in  common  with  monopolies  originating  under  franchises 
and  grants  would  be  of  little  consequence  were  it  not  that  the 
odium  which  very  properly  attached  to  true  monopolies — histor- 
icallv  considered  — is  made  to  attach  to  the  industrial  and  com- 

ml 

mercial  enterprises  of  the  present  day.  We  have  already  quoted 
the  language  of  Justice  Story  where  he  says  "  when  it  is  once 
suggested  that  a  grant  is  of  the  nature  or  tendency  of  a  monop- 
oly, the  mind  almost  instantaneously  prepares  itself  to  reject 
every  construction  which  does  not  pare  it  down  to  the  narrow- 
est limits.  It  is  an  honest  prejudice  which  grew  up  in  former 
times  from  the  gross  abuses  of  the  royal  prerogatives ;  to  which, 
in  America,  there  are  no  analogous  authorities."  It  seems  im- 
possible for  courts,  lawyers  or  laymen  to  discuss  dispassion- 
ately the  so-called  monopolies  of  the  present  day.  The  very 
use  of  the  term  "  monopoly  "  suggests  the  manifold  abuses  suf- 
fered in  former  times,  and  the  individual,  corporation  or  com- 
bination under  investigation  suffers  accordingly.  Oddly  enough 
there  is  practically  no  protest  whatever  against  the  very  great 
and  sometimes  oppressive  monopolies  which  result  from  the 
issuing  of  letters  patent.    Even  in  the  case  of  the  Bell  tele- 
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phone  patent  there  was  no  general  protest  or  popular  demand 
for  the  revision  of  the  laws  relating  to  patents!  The  people 
seem  quite  content  to  suffer  exactions  which  amount  almost  to 
extortion,  so  long  as  the  oppression  is  by  a  genuine  monopoly, 
a  monopoly  as  complete  and  perfect  as  any  granted  by  her 
most  gracious  majesty  Queen  Elizabeth.  But  let  two  or  more 
individuals  or  corporations  propose  to  combine  their  plants  in 
order  to  save  much  useless  expense  and  suppress  ruinous  com- 
petition, the  public  and  even  the  courts  denounce  the  combina- 
tion as .  a  monopoly,  in  spite  of  the  fact  that  many  competing 
plants  are  either  in  existence  or  may  be  speedily  erected. 

§  33.  Few  monopolies  in  true  sense  of  term, — It  cannot  be 
too  often  reiterated  that  —  with  the  few  exceptions  heretofore 
noted  — there  are  no  monopolies  in  the  United  States  in  the 
true  sense  of  the  term ;  and  if  the  term  is  to  be  applied  to  com- 
mercial and  industrial  conditions  which  have  no  relation  or  con- 
nection with  monopolies,  then,  in  so  applying  the  term,  it  should 
be  divested  of  the  odium  which  attaches  by  reason  of  the  op- 
pressive nature  of  the  old  grants  by  the  crown. 

§  34.  Tendency  toward  greater  freedom  of  contract. —  It  is 
in  considering  the  law  relating  to  "regrating,"  "forestalling" 
and  "engrossing'*  that  we  shall  lead  up  by  logical  steps  to 
the  consideration  of  the  combinations  of  the  present  day.  The 
history  of  the  law  of  monopolies  has  been  the  history  of  the 
curtailment  of  the  power  of  the  crown  or  legislative  authority 
and  the  enlargement  of  the  liberty  of  the  subject.  "We  shall 
find  that  the  development  of  the  law  relating  to  regrating,  fore- 
stalling and  engrossing  has  been  along  exactly  parallel  lines^ 
namely,  the  curtailment  of  the  interference  by  legislation  with 
the  liberty  of  the  individual  and  the  steady  and  progressive  en- 
largement of  that  liberty.  By  enactments  and  decisions  against 
monopolies,  the  crown  has  been  deprived  of  the  power  to  cur- 
tail the  subject's  freedom  in  choice  of  enterprise  and  direction 
of  individual  energy.  In  a  like  manner  the  old  enactments 
against  regrating,  forestalling  and  engrossing  have  been  re- 
pealed, and  the  old  decisions  have  been  so  modified  that  the 
individual  is  to-day,  and  has  been  for  many  years,  at  liberty  to 
employ  his  time,  energy  and  money  to  the  best  advantage. 

§  35.  Certain  reactionary  decisions. —  There  is,  as  we  shall 
shortly  find,  no  law  and  practically  no  prejudice  at  the  present 
time  against  regrating  and  against  forestalling;  there  is  still 
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considerable  prejudice  and  possibly  some  law  against  engross- 
ing ;  but  the  tendency  has  steadily  been  towards  enlargement 
of  the  freedom  of  the  individual — freedom  to  mine,  to  manu- 
facture, to  trade  to  the  extent  of  his  ability  and  to  the  extent 
of  his  capital,  as  he  sees  fit,  even  though  in  doing  so  he  acquires 
absolute  control  of  the  market  for  the  time  being  for  any  par- 
ticular commodity.  It  will  be  found,  however,  upon  examina- 
tion that  recent  decisions  concerning  combinations  and  so-called 
monopolies,  logically  applied,  are  diametrically  opposed  to  this 
tendency  toward  greater  freedom  for  the  individual,  and  are 
a  return  to  that  policy  of  legislative  interference  which  more 
than  a  century  ago  proved  so  obnoxious  to  the  sense  of  right 
and  justice  of  Englishmen. 
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§  36.  Historically  considered. —  There  are  few  chapters  of 
English  law  more  interesting  than  those  covering  the  offenses- 
of  regrating,  forestalling  and  engrossing.  The  very  terms  arc 
so  little  used  nowadays  as  to  be  practically  obsolete  and  re- 
quire definition  for  most  lawyers,  to  say  nothing  of  laymen, 
and  yet  time  was  when  these  oflfenses  commanded  the  atten- 
tion of  parliament  and  the  time  of  the  courts.  They  were 
treated  as  oflfenses  of  the  most  serious  character,  oflfenses  against 
the  welfare  of  society,  and  judges  famous  for  their  learning 
inveighed  against  them  in  language  the  severity  of  which 
would  be  considered  harsh  if  applied  to  treason ;  in  fact,  trea- 
son and  murder  never  did  arouse  the  spleen  excited  by  a  case  of 
regrating,  forestalling  or  engrossing.  We  shall  have  occasion 
shortly  to  refer  to  some  of  these  eloquent  philippics;  not  be- 
cause they  are  of  any  force  or  authority  now,  but  to  show  how 
the  world  has  progressed  within  practically  the  last  century,, 
and  how  very  absurd  and  ridiculous  were  some  of  the  most 
serious  convictions  of  our  forefathers.^ 

1  Chapter  89  of  Part  III  of  Coke's  ing  thereof  was  within  the  statute  of 

Institutes  treated  as  follows  of  en-  5  Ed w.  6,  for  it  was  not  only  of  neces- 

grossing  and  forestalling:  sity  of  itself e  for  the  food  and  health 

"  IngrossatoTy  or  engrosaator,  of  the  of  man,  but  it  seasoneth  and  maketli 

English  and  French  word,  grross^,  that  wholesome  beef,  pork,  &&   butter, 

is,  great  or  whole,  unde  merchant-  cheese,  &c  and  other  viands.    And 

groBsier,  a  merchant  that  selleth  by  Peryam,  justice,  said  (HiL  26  Eiiz.  in 

great  or  whole-sale.    We  remember  communi  banco),  that  so  it  had  been 

not  that  we  have  read  of  this  word  lately  adjudged, 

(ingrosse)  in  any  act  of  parliament,  "Mich.  6  Jac.  in  scaccario,  in  au 

book-case,  or  record,  but  rarely,  before  information  by  Baron  against  Boy» 

the  said  act  of  5  Edw.  6.    And  there  upon  the  statute  of  5  Edw.  6,  cap.  14, 

is  an  iugrosser  by  the  common  lawes,  of  ingrossers  for  buying  and  selling 

who   is   hereafter    described.    And  of  apples;  the  defendant  pleaded  not 

there  is  an  ingrosser  by  act  of  par-  guilty,  and  was  found  guilty.    But 

liament,  and  he  is  described  by  the  the  barons  gave  judgment  against 

statute  of  5  Edw.  6.    And  by  that  act  the  informer,  and  caused  an  entry  to 

a  regrator  is  also  described,  who  is  a  l>e  made  in  the  margent  of  the  rec- 

kind  of  ingrosser.     Regrator  is  de-  ord,  that  the  judgment  was  given 

rived  of  the  French  word  regrate-  upon  matter  apparent  to  them,  that 

Tiient,  for  huckstery.    But  in  ancient  apples  were  not  within  the  said  act* 

time  both  the  ingrossor  and  regrator  for  that  the  act  is  to  be  intended  of 

were  comprehended  under  forestal-  victuall  necessary  for  the  food  of 

ier.  man,  the  words  of  the  act  being 

"It  was  resolved  by  the  justices  (come,  graine,  butter,  cheese,  fish,  or 

and  barons  of  the  exchequer  upon  other  dead  victuall)  which  is  as  much 

conference  betwixt  them,  that  salt  as  to  say  (of  other  dead  victuall  of 

is  a  victuall,  and  the  buying  and  sell-  like  quality:  id  est,  of  like  necessary^ 
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§  37.  The  investigation  of  the  law  concerning  regrating,  fore- 
stalling and  engrossing  will  serve  to  illustrate  another  truth, 
amply  demonstrated  in  the  history  of  legislation  aud  jurispru- 
dence, namely,  that  both  legislatures  and  courts  are  most  apt 

and  oonimon  useX  And  therefore  they  grow,  for  every  one  thirsteth 
apples  being  rather  of  pleasure  than  after  gaine,  vitiosum  sitiunt  lucrurru 
necessity,  are  not  within  the  said  And  if  these  things  were  lawful,  a 
statute  no  more  than  plumbs,  cher-  rich  man  might  ingross  into  his 
ries,  or  other  fruit;  and  no  informa-  hands  all  a  commodity,  and  sell  the 
tion  hath  ever  been  exhibited  for  in-  same  at  what  price  he  will.  And 
grossing  of  apples,  plumbs,  cherries,  every  practice  or  device  by  act.  Con- 
or other  fruit;  but  the  statute  of  2  spiracy,  words  or  newes,  to  inhance 
Edw.  (1,  cap.  15,  doth  forbid  con-  the  price  of  victuals  or  other  mer- 
spiracy  of  costermongers  and  frut-  chandize,  was  punishable  by  law; 
erers,  and  maketh  such  conspiracie  and  they  relied  upon  the  statute 
unlawful  And  the  said  judgment  aforesaid,  nvllua  forstallaHua^  &c., 
of  the  barons  was  affirmed  in  a  writ  which  see  before  in  this  chapter; 
of  errour  in  the  exchequer  chamber,    and  that  the  name  of  an  in  grosser 

**  Venditio  brasei  rum  est  venditio  in  the  reigne  of  H.  3  and  E.  1 
victualium,  nee  debet  puniri  sicut  was  not  known,  but  comprehended 
venditio  paniSy  vini,  et  cervisiae,  et  within  this  word  (forstallarius)  lu" 
hitjusTnodi,  contra  formam  atatuti,  crumaitiens  vitiosum;  and  in^rossing 
But  the  act  of  5  Edw.  6,  hath  made  is  a  branch  of  forestalling.  And  for 
come,  graine,  &a  to  be  victuall  th&t  forstallarius  wsa  pauperum  de- 
within  that  act  Vide  Yet  N.  R  2,  pressor,  et  totius  communitatis  et 
part  23,  h,  stat.  de  pistor.,  braceator.,  patriae  publictis  inimicySj  he  was 
et  aliis  victelariis,  34  Edw.  1.  punishable    by   the    common    law. 

'*  It  was  upon  conference  and  ma-  They  had  also  in  consideration  the 
ture  deliberation  resolved  by  all  the  book  in  43  Aff.,  where  it  was  pre- 
justices,  that  any  merchant,  subject  sen  ted,  that  a  Lombard  did  procure 
or  stranger,  bringing  victuals  or  mer-  to  promote  and  inhance  the  price  of 
chandize  into  this  realme,  may  sell  merchandize,  and  shewed  how;  the 
them  in  grosse:  but  that  vendee  can-  Lombard  demanded  judgment  of  the 
not  sell  them  again  in  grosse,  for  theu  presentment  for  two  causes.  1.  That 
he  is  an  ingrosser  according  to  the  it  did  not  sound  in  forestalling. 
nature  of  the  word,  for  that  he  buy  2.  That  of  his  endeavour  or  attempt 
ingro6se,andseUingro8se,andmaybe  by  words,  no  evill  was  put  in  use, 
indicted  thereof  at  the  common  law,  (that  is)  no  price  was  enhanced,  et 
as  for  an  offense  that  is  malum  in  se,  nan  allocatur,  and  thereupon  he 
2.  That  no  merchant  or  any  other  may  pleaded  not  guilty:  whereby  it  ap- 
buy  within  the  realme  any  victuall  peareth,  that  the  attempt  by  words 
or  other  merchandize  in  gross,  and  to  inhance  the  price  of  merchandize 
sell  the  same  in  gross  again,  for  then  was  punishable  by  law,  and  did 
he  is  an  ingrosser,  and  punishable,  sound  in  forestalment;  and  it  ap- 
ut  supra;  for  by  this  means  the  peareth  by  the  book  that  the  punish- 
prices  of  victuals  and  other  mer-  ment  was  by  fine  and  ransome.  And 
chandize  shall  be  inhanced,  to  the  in  that  case  Knivet  reported,  that 
grievance  ofthe  subject;  for  the  more  certaine  people  (and  named  their 
hands  they  passe  through,  the  dearer    names)  came  to  (Ik>teswold  in  Here- 
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to  go  hopelessly  wrong  and  contrary  to  the  true  interests  of 
mankind  in  all  matters  pertaining  to  commercial  and  industrial 
intercourse.  It  may  even  be  said  that  in  all  interferences  with 
the  freedom  of  commercial  and  industrial  intercourse  the  error 
of  the  legislature  or  the  court  may  be  measured  by  thd  strenu- 
ousness  of  the  language  employed  —  the  more  sweeping,  the 
more  dogmatic,  the  decrees,  assertions  and  assumptions  con- 
cerning oflfenses  such  as  regrating,  forestalling  and  engrossing, 
the  more  certain  they  are  to  prove  wrong  and  to  soon  give  way 
to  more  enlightened  policies.  It  is  ever  darkest  just  before  the 
dawn  —  of  reason,  and  men  are  never  so  sure  they  are  right  as 
when  on  the  eve  of  discovering  their  error.  The  atmosphere 
of  unrest  and  doubt  arouses  the  spirit  of  dogmatic  affirmation. 

§  38.  There  has  never  been  a  moment  in  the  world's  history 
when  men  have  not  been  wrong  on  matters  and  measures  relat- 
ing to  trade  and  commerce  —  to  trade  and  commerce  especially, 
for  trade  and  commerce  vitally  affect  the  pocket,  and  the  pocket 
ever  interferes  with  right  reasoning  and  just  conclusions. 

There  has  never  been  a  moment  in  the  world's  history  when 
men  have  been  wholly  and  finally  right  regarding  any  matter 
relating  to  trade  or  commerce,  otherwise  evolution  is  not  a 
force  and  progress  a  myth. 

The  errors  of  distant  generations  are  so  clear  to  us  they  seem 
positively  ludicrous;  the  errors  of  nearer  generations  are  not 
so  clear;  our  own  errors  are  seldom  perceived  at  all;  and  yet 
nothing  is  more  certain  than  that  the  twenty-first  century  will 
look  upon  most  of  our  pet  theories,  measures  and  customs  with 
the  same  surprise  and  amused  indulgence  that  we  entertain  for 
the  theories,  measures  and  customs  of  the  seventeenth  century. 
Laws  restricting  freedom  of  trade  and  contract  framed  to-day 
with  all  the  sobriety  of  earnest  conviction  are  as  certain  to  be 
repealed  and  looked  back  to  with  amazement  and  wonder  as 
was  the  solemn  law  of  Edward  VI.  against  regrating,  forestall- 
ing and  engrossing,  and  many  other  similar  statutes.   Decisions 

fordshire,  and  said  in  deceipt  of  the  confession  they  were  put  to  fine  and 
people,  that  there  were  such  wars  ransome.  See  the  statute  of  25  H.  8, 
beyond  the  seas,  as  no  wooU  could  cap.  2,  whereby  the  lords  of  the  coun- 
passe  or  be  carried  beyond  sea,  cell,  justices,  &c  or  any  seven  of 
whereby  the  price  of  wools  was  them,  &c.  have  power  to  set  prices 
abated;  and  upon  presentment  hereof  on  victuals,  and  the  same  to  be  pro- 
made,  they  appeared;  and  upon  their  claimed  under  the  great  seale." 
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rendered  to-day  with  all  the  assurance  of  infinite  certainty  will 
soon  be  referred  to  as  among  the  curiosities  of  jurisprudence. 
All  this  is  not  necessarily  to  the  discredit  of  either  legislatures 
or  courts,  for  they  are  but  human  and  can  only  move  with  the 
currents  of  progress.  Along  the  same  lines,  iihough  of  course 
not  under  the  same  conditions,  the  present  generation  must 
make  as  many  mistakes  and  do  things  just  as  absurd  as  any 
preceding  generation.  History  shows  that  every  generation 
has  its  follies  —  ours  can  be  no  exception ;  but  history  shows 
more,  it  discloses  the  tendencies  of  things,  the  lines  of  progress; 
so  plain  are  these  lines,  so  constant  are  these  tendencies,  that 
once  discovered  they  are  recognized  as  forces. 

In  trade  and  commerce  the  tendency  disclosed  by  even  the 
most  casual  reference  to  the  history  of  legislation  and  juris- 
prudence is  toward  greater  and  greater  freedom  for  the  individ- 
ual and  less  and  less  interference  on  the  part  of  the  state. 

§39.  The  practical  application. — The  history  of  the  law 
concerning  the  ancient  offenses  of  regrating,  forestalling  and 
engrossing  —  the  rise  and  fall  of  that  law  —  is  of  immediate 
interest  in  connection  with  the  law  governing  "  corners,"  so 
called,  and  ^^  option  contracts; "  and  is  also  of  interest  as  being 
inextricably  interwoven  in  the  law  of  combinations  by  a  long 
line  of  decisions.  Kot  that  regrating,  forestalling  or  engross- 
ing has  any  necessary  connection  with  combinations,  but  the 
ancient  decisions  against  those  offenses  are  pressed  into  service 
against  modern  combinations.  How  far,  if  at  all,  these  early 
decisions  are  applicable  can  be  ascertained  only  by  investigat- 
ing the  development  of  the  law. 

§  40,  The  olTenses  at  common  law. —  It  has  been  a  matter 
of  doubt  to  what  extent  regrating,  forestalling  and  engrossing 
were  offenses  at  the  common  law  prior  to  the  act  of  Edward 
VI.*    The  preamble  of  the  act  referred  to  begins  as  follows : 

"Albeit  divers  good  statutes  heretofore  have  been  made 
against  forestallers  of  merchandises  and  victuals,  yet  for  that 
good  laws  and  statutes  against  regrators  and  ingrossers  of  the 
same  things  have  not  been  heretofore  sufficiently  made  and 
provided,  and  also  for  that  it  hath  not  been  perfectly  known 
what  person  should  be  taken  for  a  forestaller,  regrator  or  in- 

1  Stat&  at  Large,  7  Edw.  VI,  voL  6,  oh.  14b 
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grosser,  the  said  statutes  have  not  taken  good  effect,  according 
to  the  minds  of  the  makers  thereof." 

From  this  section  of  the  preamble  it  would  seem  that  the  of- 
fenses were  recognized  prior  to  the  enactment  of  this  law. 
Lord  Kenyon  was  clearly  of  the  opinion  that  the  offenses  were 
recognized  by  the  common  law,  for  long  after  the  statute  of 
Edward  VI.  was  specifically  repealed  he  continued  to  enforce 
the  common  law  and  convict  offenders.* 

§  41  •  Statute  of  Edward  TI.— In  the  reign  of  Edward  VI. 
parliament  passed  an  act  against  regrators,  forestallers  and 
engrossers  which  not  only  defined  the  offenses,  but  established 
severe  penalties  against  the  same.^ 

§  42.  Begrating  under  the  statute. —  Regarding  the  of- 
fense of  regrating  the  statute  provided,  "  That  whatsoever  per- 
son or  persons  that  after  the  said  first  day  of  May  shall  by 
any  means  regrate,  obtain  or  get  into  his  or  their  hands  or 
possession,  in  any  fair  or  market,  any  corn,  wine,  fish,  butter, 
cheese,  candles,  tallow,  sheep,  lambs,  calves,  swine,  pigs,  geese, 
capons,  hens,  chickens,  pigeons,  conies,  or  other  dead  victual 
whatsoever,  that  shall  be  brought  to  any  fair  or  market  within 
this  realm  or  Wales  to  be  sold,  and  do  sell  the  same  again  in 
any  fair  or  market  holden  or  kept  in  the  same  place,  or  in  any 
other  fair  or  market  within  four  miles  thereof,  shall  be  ac- 
cepted, reputed  and  taken  for  a  regrator  or  regrators." 

§  43.  Elements  of  the  oflTense  of  regrating.—  Under  the 
statute  the  offense  of  regrating  is  confined  to  the  necessaries 
of  life  named  in  the  foregoing  section,  and  the  essential  ele- 
ment of  the  offense  is  the  buying  up  of  the  products  named 
after  they  are  brought  to  market  and  the  selling  of  the  same 
again  in  the  same  market  or  in  any  market  within  four  miles 
thereof.  The  obvious  intent  of  this  section  of  the  statute  is 
to  shut  out  the  intervention  of  all  middlemen.  It  is  an  at- 
tempt to  bring  the  consumer  directly  into  contact  with  the 
producer,  and  the  statute  is  directed  towards  agricultural  and 
food  products.  The  middleman  or  dealer  is  permitted  to  buy 
the  products  enumerated,  provided  they  are  resold  beyond  the 
four-mile  limit. 

1  Rex  T.  Busby  (1800),  Peake's  Add.  >  Stats,  at  Large,  5  and  6  Edw.  YL, 

Nisi  Prius  Caa  189;  King  v.  Wading-  ch,  14 
ton  (1800),  1  East,  143.    See  also  note 
to§3C. 
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§44.  Forestalling  under  the  statute. —  The  statute  pro- 
vided, "  That  whatsoever  person  or  persons  that  after  the  first 
day  of  May  next  coming  shall  buy,  or  cause  to  be  bought,  any 
merchandise,  victual,  or  any  other  thing  whatsoever,  coming  by 
land  or  by  water  toward  any  market  or  fair,  to  be  sold  in  the 
same,  or  coming  toward  any  city,  port,  haven,  creek  or  road 
of  this  realm  or  Wales,  from  any  ports  beyond  the  sea,  to  be 
sold,  (3)  or  make  any  bargain,  contract  or  promise,  for  the  having 
or  buying  of  the  same,  or  any  part  thereof  so  coming  as  afore- 
said, before  the  said  merchandise,  victuals,  or  other  things,  shall 
be  in  the  market,  fair,  city,  port,  haven,  creek  or  road  ready  to 
be  sold;  (4)  or  shall  make  any  motion  by  word,  letter,  message 
or  otherwise,  to  any  person  or  persons,  for  the  enhancing  of 
the  price  or  dearer  selling  of  any  thing  or  things  above  men- 
tioned, (5)  or  else  dissuade,  move  or  stir  any  person  or  persons 
coming  to  the  market  or  the  fair,  to  abstain  or  forbear  to  bring 
or  convej'^  any  of  the  things  above  rehearsed  to  any  market, 
fair,  city,  port,  haven,  creek  or  road  to  be  sold  as  is  aforesaid, 
(6)  shall  be  deemed,  taken  and  adjudged  a  forestaller." 

§  45.  Elements  of  the  offense  of  forestalling* — It  will  be 
observed  from  a  careful  reading  of  the  foregoing  section  of  the 
statute  that  the  offense  of  forestalling  consists  of: 

1.  The  buying  of  anything  coming  by  land  or  water  towards 
any  market  to  be  sold  therein. 

2.  Or  the  making  of  any  contract  for  the  buying  or  control- 
ling anything  coming  towards  a  market  before  the  merchandise 
or  product  shall  be  in  the  market  ready  to  be  sold. 

3.  Or  the  holding  out  of  any  inducement  to  any  person  for 
the  enhancing  of  the  price  of  anything  coming  to  a  market  as 
aforesaid. 

4.  Or  the  persuading  of  any  person  coming  to  a  market  to 
abstain  from  bringing  to  the  market  products  or  merchandise 
to  be  sold. 

It  is  apparent  that  the  offense  is  confined  to  an  interference 
with  merchandise  and  products  on  their  Avay  to  market. 

§  46.  Engrossing  under  the  statute.—  Concerning  the  of- 
fense of  engrossing  the  statute  provided,  "That  whatsoever  per- 
son or  persons  that  after  the  said  first  day  of  May  shall  engross 
or  get  into  his  or  their  hands  by  buying,  contracting  or  promise- 
taking,  other  than  by  demise,  grant  or  lease  of  land  or  title. 
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any  com  growing  in  the  fields,  or  any  com  or  grain,  butter, 
cheese,  fish,  or  other  dead  victuals  whatsoever,  within  the  realm 
of  England,  to  the  intent  to  sell  the  same  again,  shall  be  ac- 
cepted, reputed  and  taken  an  unlawful  engrosser  or  engrossers.'* 

§  47.  Elements  of  the  offense  of  engrossing, —  Whereas 
the  oflfense  of  regrating  was  the  buying  with  the  intent  to  sell 
again  certain  products  after  they  had  reached  a  given  market, 
the  oflfense  of  engrossing  was  the  buying  or  contracting  for 
corn  growing  in  the  fields,  or  the  prime  necessaries  of  life 
named  in  the  foregoing  section  wherever  they  might  be  found, 
with  the  intent  to  sell  the  same  again.  In  time  the  statute 
was  held  to  embrace  the  engrossing  of  fish,  butter  and  cheese, 
salt,  straw  and  hay,  oats,  and  wild  fowl,  but  it  was  held  that 
the  statute  did  not  cover  apples,  "no  more  than  plums  or 
other  fruit  which  serveth  more  for  delicacy  than  for  necessary 
food,"  and  it  did  not  cover  the  engrossing  of  barley  converted 
into  malt,  or  corn  converted  into  meal  or  starch. 

The  oflfense  of  regrating  was  not  complete  unless  there  was 
a  purchase  and  a  sale  again  of  the  regrated  article,  while  the 
oflfense  of  engrossing  was  complete  upon  the  purchasing  of  the 
product  or  the  contracting  for  the  same  with  the  intent  to  sell 
the  same  again. 

§  48,  The  three  offenses, —  The  three  oflfenses  of  regrating, 
forestalling  and  engrossing  attempt  to  cover  broadly  — 

1.  The  purchase  by  middlemen  of  certain  necessaries  of  life 
on  their  way  to  market. 

2.  The  purchase  by  middlemen  of  certain  necessaries  of  life 
which  have  already  arrived  in  market,  and  the  selling  of  the 
same  again  in  the  same  market  or  within  four  miles  thereof. 

3.  The  buying  or  contracting  for  by  middlemen  of  certain 
necessaries  of  life  while  in  the  hands  of  the  producers  with  the 
intent  to  sell  the  same  again. 

In  short,  the  statute  makes  it  a  criminal  offense  for  any  per- 
son  to  either  buv  or  contract  for  certain  necessaries  of  life 
while  the  same  are  in  the  hands  of  the  producers  with  the  in- 
tent to  sell  the  same  again,  or  while  said  necessaries  of  life  are 
on  the  way  to  market,  or  after  they  have  reached  the  market.' 

1  The  remaining  sections  of  the  act  '*  IV.  And  if  any  person  or  persons 

are  of  sufficient  historical  impoi-tance  shaU  at  any  time  after  the  said  first 

to  warrant  their  being  set  forth  in  day  of  May  offend  in  any  of  the 

lull  in  this  note:  things    before    recited,  and   being 
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§  49.  Additional  attempts  to  restrict  trade. —  The  act  also- 
attempts  to  restrict  trade  by  providing  that  if  any  person,  hav- 
ing sufficient  corn  and  grain  for  his  own  necessities,  do  buy  any 
additional  corn  in  any  fair  or  market,  and  do  not  bring  to  the 

thereof  duly  convicted  and  attainted  (2)  or  the  buying  of  any  such  thing 
by  the  laws  of  this  realm,  or  after  by  any  such  fishmonger,  butcher  or 
the  form  hereafter  mentioned,  shall  poulterer,  as  concerns  his  or  their 
for  his  or  their  first  offence  have  or  own  faculty,  craft  or  mystery,  (other- 
suffer  imprisonment  for  the  space  of  wise  than  by  forestalling)  which  shall 
two  months  without  bail  or  main-  sell  the  same  again  upon  reasonable 
prise,  (2)  and  shall  also  lose  and  for-  prices  by  retail;  (8)  or  the  taking  of 
f  eit  the  value  of  the  goods,  cattle  and  any  cattle,  corn,  grain,  butter,  cheese, 
victual  80  by  him  or  them  bought  or  or  any  other  thing  above  mentioned, 
had.  reserved  without  fraud  or  covin  upon 

*'V.  And  if  any  person  lawfully  any  lease  for  term  of  life  or  lives, 
convicted  or  attainted  of  or  for  any  year  or  years,  heretofore  made  or 
of  the  offences  abovesaid,  be  thereof  hereafter  to  be  made;  (4)  or  the  buy- 
estsoons  lawfully  convicted  or  at-  ing  of  any  wine  or  other  dead  victual 
tainted,  that  then  every  person  or  above  mentioned,  being  apt  and  meet 
persons  so  offending  shall  have  and  for  man's  sustenance,  by  any  inn- 
suffer  for  his  or  their  said  second  of-  holder  or  other  victualler,  to  sell  the 
fence,  imprisonment  by  the  space  of  same  by  retail  within  his  house,  or  to* 
one  half  year,  without  bail  or  main-  any  of  his  neighbors  for  their  suste- 
prise^  and  shall  lose  double  the  value  nance,  for  reasonable  prices;  (5)  or 
of  all  the  goods,  cattle  and  victual  so  the  buying  of  any  dried  or  salted  fish, 
by  him  bought  or  had,  as  is  afore-  hemng  or  sprats  (not  forestalled)  and 
said.  sold  for  reasonable  prices;  (6)  or  the 

**  VL  And  if  any  person  being  law-  buying  of  any  com,  fish,  butter  or 

fully  twice  convicted  or  attainted  of  cheese,  by  any  such  badger,  lader, 

or  for  any  of  the  said  offences,  shall  kidder  or  carrier,  as  shall  be  assigned 

estsoons  offend  the  third  time,  and  and  allowed  to  that  office  or  doiug, 

be  thereof  lawfully  convicted'  or  at-  by  three  justices  of  the  peace  of  th& 

tainted,  that  then  every  such  person  county  where  the  said  badger,  lader, 

for  the  said  third  offence  shall  be  set  kidder  or  carrier  shall  dwell,  which 

on  the  pillory  in  the  city,  town  or  shall  sell  or  deliver  in  open  fair  or 

place,  where  he  shall  then  dwell  and  market,  (7)  or  to  any  other  victualler, 

inhabit,  and  lose  and  forfeit  all  the  or  to  any  other  person  or  persons  for 

goods  and  cattle  that  he  or  they  have  the  provision  of  his  or  their  house  or 

to  their  own  use,  and  also  be  com-  houses,  all  such  corn,  grain,  butter 

mitted  to  prison,  there  to  remain  dur-  and  cheese,  as  any  such  person  shall 

ing  the  king's  majesty's  pleasure.  buy  or  cause  to  be  bought,  and  that 

**  VIL  Provided  alway,  and  it  is  en-  within  one  month  next  after  he  shall 
acted  and  declared  by  the  authority  so  buy  any  such  com,  grain,  butter 
aforesaid.  That  the  buying  of  any  or  cheese,  so  that  the  same  shall  be 
such  barley,  bigg  or  oats,  as  any  per-  bought  without  forestalling;  (8)  or 
son  or  persons  (not  forestalling)  shall  else  that  any  common  provision 
buy  to  convert  into  malt  or  oatmeal,  made,  or  hereafter  to  be  made,  with- 
in his  or  their  own  house  or  houses,  out  any  fraud  or  covin,  by  any  per- 
and  so  shall  be  converted  indeed;  son  or  persons,  of  any  of  the  things 
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same  market  the  same  day  as  much  corn  as  he  shall  buy,  and 
sell  the  same  at  the .  market  price,  he  shall  forfeit  double  the 
value  of  the  com  so  bought.  This  permits  a  farmer  to  sell  old 
seed  and  buy  new  if  he  desires  to  do  so,  but  not  to  buy  addi- 

abovesaid,  for  any  city,  borough  or  goat8»  or  kids  living,  and  seU  the 

town  corporate,  or  for  provision  of  same  again  alive,  unless  he  or  they 

victuaUing  of  any  ship,  castle  or  fort  do  keep  and  feed  the  same  by  the 

within  the  king's  dominions,  with-  space  of  five  weeks  in  his  or  their 

out  forestalling,  which  shall  be  em-  own   houses,  ground,   ferm-ground, 

ployed  only  to  that  use  and  purpose;  or  else  in  such  ground  or  grounds 

<9)  or  the  buying  and  providing  of  where  he  or  they  liave  the  herbage 

any  of  the  victuals  above  mentioned,  or  common  of  pasture  by  grant  or 

necessary  and  requisite  for  the  fur-  prescription.  That  then  every  person 

niture  and  provision  of  the  inhabit-  or  persons   so   buying  and  selling 

«nts  of  Calais,  Guisnes,  and  other  the  again,  shall  lose  the  double  value  of 

marches  of  the  same,  or  of  the  town  the  cattle  or  things  so  bought  and 

of    Berwick,    Holy   Island,  or   the  sold  again:  (2)  the  one  moiety  of  all 

marches  of  England  against  Scot-  which   forfeitures   afore   rehearsed 

land,  which  without  fraud  or  covin  shall  be  to  the  king,  and  the  other 

-shall  be  transported  and  conveyed  as  moiety  to  him  or  them  that  wUl  sue 

soon  as  wind  and  weather  may  serve,  for  the  same  in  any  of  the  king's 

to  such  of  the  places  aforesaid  for  courts  of  record,  by  bill,  plaint,  action 

the  which  the  same  shall  be  so  pro-  of  debt;  in  which  biU,  plaint,  action 

vided;  (10)  shall  not  be  in  any  wise  or  information,  no  wager   of  law, 

deemed,  adjudged  or  taken  any  of-  essoin  or  protection  shall  be  admitted, 

fence  contrary  to  this  act  "X.  Be  it  also  further  enacted  by 

*<yiIL  And  it  is  also  further  en-  the  authority  aforesaid,  That  the  jus- 

•acted   by  the   authority  aforesaid,  tices  of  the  peace  in  every  county 

That  if  any  person  or  persons  after  within  this  realm  or  Wales,  at  their 

the  said  first  day  of  May  next  coming,  quarter-sessions,shall  have  full  power 

having  sufficient  corn  and  grain  for  and  authority  by  virtue  of  this  act  to 

the  provision  of  his  or  their  own  enquire,  hear  and  determine  aU  and 

house  or  houses,  and  sowing  of  their  every  the  defaults  and  offences  per- 

grounds  for  one  year,  do  buy  any  petrated,  committed  or  done,  con- 

com  in  any  fair  or  market,  for  the  trary  to  this  act,  within  the  county 

change  of  his  or  their  feed,  and  do  where  any  such  sessions   shall  be 

not  bring  to  the  same  fair  or  market  kept,   by   inquisition,   presentment, 

the  same  day  so  much  com  as  he  bill,  or  information  before  them  ez- 

shaU  fortune  to  buy  for  his  feed,  and  hibited,  and  by  examination  of  two 

sell  the  same,  if  he  can,  as  the  price  lawful  witnesses,  or  by  any  of  the 

of  com  then  goeth  in  the  said  market  same  ways  or  means  by  the  discre- 

or  fair.  That  then  every  such  person  tion  of  the  said  justices,  (2)  and  to 

or  persons  so  buying  corn  for  feed,  make  process  thereupon,  as  though 

shall  forfeit  and  lose  the  double  value  they  were  indicted  before  them  by 

of  the  com  so  bought  inquisition,  or  by  verdict  of  xil  men 

*'IX  Or  if  any  person  or  persons  or  more;  (8)  and  upon  the  conviction 

after  the  said  first  day  of  May  shall  of  the  offender  by  information  or 

buy  any  manner  of  oxen,  ronts,  steers,  suit  of  any  other  than  the  king,  to 

kine,  heifers»  calves,  sheep,  lambs,  make  extracts  of  the  one  moiety  of 
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tional  seed  or  grain  without  on  the  same  day  selling  an  equal 
amount  of  old. 

Again,  it  is  made  an  offense  to  buy  live-stock  and  sell  the 
same  again  alive,  unless  the  purchaser  keeps  and  feeds  the  same 

the  forfeitures  to  be  levied  to  the  port  or  place  as  his  or  their  cockets 

king's  use,  as  they  use  to  do  of  other  shall  declare,  and  there  do  disbark, 

fines,  issues  and  amerciaments  grown  unlade  and  sell  the  same,  and  do  bring 

in  the  sessions  of  peace,  (4)  and  to  a  true  certificate  thereof  from  one 

award  execution  of  the  other  moiety  justice  of  the  peace  of  the  county  of, 

for   the   complainant   or   informer  or  mayor  or  bailiff  of  the  town  corpo- 

against  the  offender,  by  jieri  facias  rate,  where  the  same  shall  be  un- 

or  capicLS,  as  the  king's  justices  at  laden,  and  also  of  the  customer  of  the 

Westminster  may  do  and  use  to  do:  port  where  such  unlading  shall  be,  of 

(5)  and  if  any  such  conviction  or  at-  the  place  and  day  where  the  said 

tainder  shall  hereafter  happen  to  be  corn  or  cattle  shall  be  disbarked,  un- 

at  the  king's  suit  only,  that  then  the  laden  and  sold,  to  b&  directed  unto 

whole  forfeitures  to  be  extracted  and  the  customer  and  comptroller  of  the 

levied  to  the  king's  use  only.  port  where  the  same  were  embarked ; 

"XL  And  it  is  further  enacted  by  any  thing  mentioned  in  this  act  to 

the  authority  aforesaid,  That  what-  the  contrary  notwithstanding, 

soever  person  shall  at  any  time  here-  "  XIIL  And  over  that,  that  at  all 

after  be  punished  by  virtue  of  this  times  hereafter,  when  wheat  shall  be 

act  for  any  thing  mentioned  in  this  commonly  at  the  price  of  vj.  s.  vii j.  d. 

act,  that  then  the  same  person  shall  the  quarter  or  under,  (2)  malt  and 

not  otherwise    be  vexed,  troubled,  barley  at  iij.  s.  iiij.  d.  the  quarter  or 

sued  or  put  to  any  pain  or  punish-  imder  (8)  oats  or  oats  malted,  at  the 

ment  for  that  thing  wherefore  he  or  price  of  ij.  s.  the  quarter  or  under 

they  shall  have  been  so  punished.  (4)  peas  or  beans  at  the  price  of  iil  j.  s. 

'*  XIL  Provided  always,  and  it  is  the  quarter  or  under,  (5)  and  rye  or 
enacted  by  the  authority  aforesaid,  mistelioe  at  the  price  of  v.  s.  the 
That  it  shall  be  lawful  to  eveiy  per-  quarter  or  under;  (6)  (all  which 
son  or  persons,  which  shall  be  as-  quarters  shall  be  intended  to  be  of 
signed  and  allowed  by  three  justices  London  measure)  (7)  that  then  it 
of  the  peace  of  the  county  where  he  shall  be  lawful  to  every  person  and 
shall  dwell  thereunto,  to  buy  (other-  persons  (not  forestalling)  to  buy,  en- 
wise  than  by  forestalling)  corn,  grain  gross  and  keep  in  his  or  their  gra- 
or  cattle  to  be  transported  or  carried  naries  or  houses,  such  com  of  the 
by  water  from  any  port  or  place  kinds  aforesaid,  as  without  fi*aud  or 
within  this  realm  or  Wales,  unto  any  covin  shall  be  bought  at  or  under  the 
other  port  or  place  within  the  said  prices  afore  expressed;  any  thing  in 
realm  or  dominions,  if  he  or  they  this  act  to  the  contrary  not  withstand- 
shall  without  fraud  or  covin  ship  or  ing. 

embark  within  three  score  days  next  **XIV.  Provided  always,  and  be  it 

after  he  or  they  shall  have  bought  enacted  by  the  authority  aforesaid, 

the   same,    or   taken    covenant   or  That  this  act,  or  anything  therein 

promise  for  the  buying  thereof,  and  contained,  extend  not  to  charge  any 

with  such  expedition  and  diligence  person  or  persons  for  any  the  offences 

as  wind  and  weather  will  serve,  to  above  mentioned,  unless  he  or  they 

carry  and  transport  the  same  to  such  be  sued  for  the  same  within  two 
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for  at  least  five  weeks.  However,  three  justices  of  the  peace 
may  grant  permission  to  any  person  to  buy  corn,  grain  or  cat- 
tle to  be  transported  by  water  from  one  port  in  the  realm  to 
some  other  port  or  place,  provided  the  shipment  is  made  within 
sixty  days  after  the  purchase;  the  shipper  must  bring  back  a 
certificate  from  a  justice  of  the  peace  at  the  point  of  destina- 
tion showing  the  place  and  day  of  the  unlading  and  selling  of 
the  corn  or  cattle. 

§  60,  Regrating  and  engrossing  of  leather.—  A  special  stat- 
ute was  passed  against  the  regrating  and  engrossing  of  tanned 
leather,  which  provided  that  no  person  shall  buy  or  engross  any 
kind  of  tanned  leather  with  the  intent  to  sell  the  same  again, 
upon  pain  of  forfeiting  said  leather  or  the  just  price  thereof.* 

years  next  aftei^such  offence  done  or  where  he  or  they  shall  buy  the  same 

committed.    This  act  to  endure  until  forty  miles  at  the  least,  so  that  the 

the  end  of  the  next  parliament  same  cattle  be  not  bought  by  way  of 

"XV.  Provided  always,  and  be  it  forestaUmg;  this  act  or  anything 
enacted  by  the  authority  aforesaid,  therein  contained  to  the  contrary  in 
That  it  shall  be  lawful  to  all  and  any  wise  notwithstanding, 
every  of  the  king's  majesty's  sub-  "XVIL  Provided,  always,  That 
jects  now  dwelling  or  inhabiting,  or  such  license  of  justices  of  the  peace 
that  hereafter  shall  dwell  or  inhabit,  shall  not  endure  above  one  year,  un- 
within  one  mile  of  the  main  sea,  to  less  the  same  be  yearly  renewed  by 
buy  all  manner  of  fish,  fresh  or  so  many  justices  as  is  aforesaid." 
salted  (not  forestalling  the  same)  and  Made  perpetual  by  13  Eliz.,  a  25. 
to  sell  the  same  again  at  reasonable  ^  An  act  against  regrators  and  en- 
prices;  this  act  or  any  thing  therein  grossers  of  tanned  leather, —  Stats,  at 
contained  to  the  contrary  in  any  wise  Large,  7  Edw.  VL,  voL  5,  ch.  15.  The 
notwithstanding.  preamble  and  first  section  of  this 

"  XVL  Provided  also,  and  be  it  en-  statute  are  as  follows: 

acted   by  the   authority  aforesaid,  "Where  by  the   covetousness  of 

That  it  shall  be  lawful  to  all  and  divers    greedy    persons,    regrating 

every  person  and  persons,  known  for  and  engrossing  all  kinds  of  tanned 

a  common  drover  or  drovers,  being  leather  into  their  hands,  and  selling 

licensed,  authorized  and  allowed  in  the  same  again  at  excessive  prices  to 

writing,by  three  justices  of  the  peace,  sadlers,  girdlers,  cord-wainers,  and 

whereof  one  to  be  of  the  quorum,  such  other  artificers  and  handicrafts- 

of  the  county  or  counties  where  the  men    as    make   wares    of   tanned 

same  drover  or  drovers  shall  be  most  leather,  the  king's  loving   subjects 

abiding  and  dwelling,  to  buy  cattle  are  enforced  to  buy  the  said  wares  at 

in  any  such  shires  or  counties  where  unreasonable  prices;  (2)  for  remedy 

drovers  have  been  wont  in  times  past  and  reformation  whereof,  bo  it  en- 

accustomably  to  buy  cattle,  at  their  acted  by  the  king  our  sovereign  lord, 

free  liberty  and  pleasure,  and  to  sell  with  the  assent  of  the  lords  spiritual 

the  same  as  is  aforesaid,  at  reasonable  and  temporal,  and  the  commons  in 

prices,  in  common  fairs  and  markets  this  present  parliament  assembled, 

distant  from  the   place   or  places  and  by  the  authority  of  the  same, 
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§  51.  Confined  to  necessaries  of  life, —  It  should  be  spe- 
cially noted  that  the  statute  of  Edward  VI.  covers  only  prime 
necessaries  of  life,  and  while,  as  already  shown,  the  cases  that 
subsequently  arose  somewhat  extended  the  enumeration  of  the 
articles  covered  by  the  act,  at  no  time  was  the  act  ever  held 
to  embrace  other  than  the  essential  necessaries  of  life.  So  far 
as  the  statute  goes  it  contains  no  warrant  for  the  proposition 
that  either  at  common  law  or  by  statute  was  it  an  offense  to 
regrate,  forestall  or  engross  articles  and  products  other  than 
such  necessaries  of  life.  The  act  being  penal  in  its  nature  and 
subject  to  strict  construction,  it  is,  of  course,  a  legitimate  infer- 
ence that  all  articles  of  merchandise  and  products  not  fairly 
covered  by  the  act  may  be  handled  and  dealt  in  without  re- 
striction. The  fact  that  parliament  the  year  following  enacted 
a  law  specially  directed  against  the  engrossing  of  tanned  leather 
tends  to  show  that  it  was  not  an  offense  to  engross  articles 
other  than  those  specifically  covered  by  the  acts. 

§  52.  The  policy  of  the  act. — Without  an  actual  perusal  of 
this  extraordinary  statute,  few  men  of  the  present  day  and 
generation  would  believe  that  such  a  law  could  ever  have  been 
enacted  by  Englishmen  of  days  so  comparatively  recent  as 
those  of  Edward  VI.^ 

That  from  and  after  the  first  day  of  *'Our  ancestors  seem  to  have  im- 
May  next  coming,  no  person  or  per-  agined  that  the  people  would  buy 
sons,  of  what  estate,  degree  or  condi-  their  corn  cheaper  of  the  farmer  than 
tion  soever  he  or  they  be,  shall  buy  or  of  the  com  merchant,  who,  they 
engross,  or  cause  to  be  bought  or  en-  were  afraid,  would  require,  over  and 
grossed,  any  kind  of  tanned  leather,  above  the  price  which  he  had  paid 
to  the  intent  to  sell  the  same  again,  to  the  farmer,  an  exorbitant  profit 
(3)  upon  pain  to  forfeit  the  said  to  himself.  They  endeavored,  there- 
leather  so  bought  or  the  just  price  fore,  to  annihilate  his  trade  alto- 
tbereof ;  the  one  moiety  of  which  for-  gether.  They  even  endeavored  to 
feiture  shall  be  to  the  king  our  sov-  hinder  as  much  as  possible  any  mid- 
ereign  lord,  and  the  other  moiety  to  diem  en  of  any  kind  from  coming  in 
him  or  them  that  shall  seise  or  sue  between  the  grower  and  the  con- 
foT  the  same  in  any  of  the  king's  sumer."  (Wealth  of  Nations,  book  iv, 
courts  of  record  by  action  of  debt,  ch.  5,  ed.  1880,  at  p.  105.) 
bill,  plaint,  information  or  otherwise,  "  The  statute  of  Edward  VI.,  there- 
wherein  no  wager  of  law,  essoin,  fore,  by  prohibiting  as  much  as  pos- 
protection  or  injunction  shall  be  ad-  sfble  any  middleman  from  coming 
mitted  or  aUowed  for  the  defend-  in  between  the  grower  and  the  con- 
ant"  sumer,  endeavored  to  annihilate  a 
1  Adam  Smith,  in  his  "  Wealth  of  trade,  of  which  the  free  exercise  is 
Nations,'*  published  in  1776,  speaks  not  only  the  best  palliative  of  the  in- 
as  foUows  of  the  statute:  conveniences  of  a  dearth,  but  the 
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It  was  a  puerile  attempt  to  control  the  laws  of  trade  and  to 
regulate  the  prices  of  the  necessaries  of  life.  The  attempt  was 
no  doubt  disinterested  and  well  meant,  but  futile,  and  in  its 
effects  more  or  less  pernicious.  The  futility,  not  to  say  absurd- 
ity, of  such  laws  as  the  statute  of  Edward  VI.  is  widely  recog- 
nized to-day ;  and  yet  not  a  year  passes  but  laws  of  a  kindred 
nature  are  passed  in  this  country;  laws  which  have  not  only  a 
logical  connection  with,  but  an  intimate  relation  to,  the  act 
against  regrating,  forestalling  and  engrossing.  Attempts  are 
still  made  to  suppress  the  normal  inclinations  of  men  and  the 
natural  course  of  trade,  and  to  regulate  both  according  to  the 
superior  wisdom  of  legislative  bodies.  Unhappily  many  of 
the  modem  statutes  restricting  the  freedom  of  trade  and  com- 
mercial intercourse  are  by  no  means  so  disinterested  and  hon» 
estly  meant  as  the  act  of  Edward  VI.  Fortunate  indeed  is  the 
public  of  to-day  if  a  sweeping  enactment,  ostensibly  for  the  sole 
benefit  of  the  public,  is  not  founded  upon  selfish  considerations 
and  fathered  by  sinister  motives. 

§53.  Repealing  act  of  12  George  III.— By  this  act  par- 
liament sought  to  repeal  all  existing  statutes  relating  to  the 
oflFenses  of  regrating,  forestalling  and  engrossing.  The  pre- 
amble of  this  act  recites: 

"Whereas  it  hath  been  found  by  experience  that  the  re- 
straints laid  by  several  statutes  upon  the  dealing  in  corn,  meal, 
flour,  cattle,  and  sundry  other  sorts  of  victuals,  by  prevent- 
ing a  free  trade  in  the  said  commodities,  have  a  tendency  to- 
discourage  the  growth,  and  to  enhance  the  price  of  the  same; 
which  statutes,  if  put  in  execution,  would  bring  great  distress 
upon  the  inhabitants  of  many  parts  of  this  kingdom j  and  in 
particular  upon  those  of  the  cities  of  London  and  Westmin- 
ster." 1 

best  preTentative  of  the  calamity;  and  with  the  advice  and  consent  of 

after  the  trade  of  the  farmer,  no  the  lords  spiritual  and  temporal,  and 

trade  contributing  so  much  to  the  commons,  in  this  present  parliament 

growing  of  the  corn  as  that  of  tlie  assembled,  and  by  the  authority  of 

corn   merchant*'     (Wealth   of  Na-  the   same,    That  an    act   made  in 

tions,   book  iv,  oh.   5,  ed.   1S80,  at  the  third  and  fourth  year  of  King 

p.  109.)  Edward  the  Sixth,  instituted.  An  act 

1  The  enacting  clauses  of  the  act  for  the  buying  and  selling  of  butter 

are  as  follows:  and  cheese;  and  also  an  act,  made 

'*  Be  it  therefore  enacted  by  the  in  the  fifth  and  sixth  year  of  King 

king's  most  ezceUent  majesty,  by  Edward  the  Sixth,  instituted,  An  act 


§§  54,  55.]      BEGBA^TINGy  FOKESTALLINa   ANB  BNGB08SING.  47 

§  54.  Courts  continue  to  enforce  common  law. —  !N'otwith- 
standing  the  broad  terms  and  the  obvious  intent  of  the  repeal* 
ing  act  of  12  George  III.,  the  courts,  under  the  lead  of  Lord 
Kenyon,  continued  to  hold  that  regrating,  forestalling  and  en* 
grossing  were  oflfenses  at  the  coraraon  law. 

§  55.  Lord  Kenyon  in  Bex  y.  Busby  J — This  was  a  case  at 
common  law  for  regrating  thirty  quarters  of  oats.  In  the 
course  of  the  trial  Lord  Kenyon  made  the  following  remarks 
concerning  the  strictures  of  Adam  Smith  upon  the  ancient  law 
against  regrating: 

'^  Speculation  has  said  that  the  fear  of  such  an  offense  is 
ridiculous;  and  a  very  learned  man,  a  good  writer,  has  said 
you  might  as  well  fear  witchcraft.  I  wish  Dr.  Adam  Smith 
had  lived  to  hear  the  evidence  of  to-day,  and  then  he  would 
have  seen  whether  such  an  offense  exists,  and  whether  it  is  to- 
be  dreaded.  If  he  had  been  told  that  cattle  and  corn  were 
brought  to  market,  and  then  bought  by  a  man  whose  purse 
happened  to  be  longer  than  his  neighbor's,  so  that  the  poor 
man  who  walks  the  street  and  earns  his  daily  bread  by  his^ 

agaiDst  regrators,  forestallers,  and  che  supply  of  the  laboring  and  manu- 
engrossers;  and  also  an  act  made  in  facturing  poor  of  this  kingdom,  shall 
the  third  year  of  Phillip  and  Mary,  be  and  the  same  are  hereby  declared 
instituted.  An  act  for  the  keeping  of  to  be  repealed, 
milch  kine,  and  for  breeding  and  "  IL  And  be  it  further  enacted  by 
rearing  of  calves;  and  also  an  act,  the  authority  aforesaid.  That  all  in- 
made  in  the  fifth  year  of  Queen  Eliz-  formations,  indictments,  suits,  or 
abeth,  instituted,  An  act  touching  prosecutions,  already  commenced, 
badgers  of  corn,  and  drovers  of  cat-  for  the  inflicting  any  punishment,  or 
tie,  to  be  licensed;  and  also  an  act  for  the  recovery  of  any  fine,  penalty 
made  in  the  fifteenth  year  of  King  or  forfeiture,  under  the  said  former 
Charles  the  'Second,  instituted.  An  acts,  or  any  of  them,  shall  cease  and 
act  to  prevent  the  selling  of  live  fat  determine;  and  no  further  proceed- 
cattle  by  butchers;  and  so  much  of  ings  shall  be  had  thereupon;  and 
an  act,  made  in  the  fifth  year  of  that  no  information,  indictment,  suit 
Queen  Anne,  instituted.  An  act  for  or  prosecution,  shall  be  commenced 
continuing  the  laws  therein  men.  or  prosecuted  against  any  person  or 
tioned  relating  to  the  poor,  and  to  persons  whatsoever,  under  or  by  vir- 
the  buying  and  Selling  of  cattle  in  tue  of  the  said  acts,  or  any  of  them; 
Smithfield,  and  for  suppressing  of  but  that  all  such  proceedings  shall 
piracy,  as  relates  to  butchers  selling  be  void,  and  of  no  effect;  any  law, 
cattle  alive  or  dead  within  the  cities  statute,  or  usage  to  the  contrary 
of  London  and  Westminster,  or  notwithstanding."  (13  Gea  IIL,  c.  71.) 
within  ten  miles  thereof;  and  all  the  ^  Peake's  Add.  Nisi  Prius  Caa  18^ 
acts  made  for  the  better  enforcement  (1800). 
of  the  same,  being  detrimental  to 
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daily  labor  could  get  none  but  through  his  hands,  and  at  the 
price  he  chose  to  demand ;  that  it  had  been  raised  3d.,  6d.,  9d., 
Is.,  2s.,  and  more  a  quarter  on  the  same  day, —  would  he  have 
said  there  was  no  danger  from  such  an  offense?  *' 

§  56.  This  case  of  Rex  v.  Bvsby  has  more  than  a  passing  in- 
terest, for  in  it  Lord  Kenyon,  while  conceding  that  the  statute 
of  12  George  III.  repealed  all  existing  statutes  relating  to  re- 
grating,  contended  that  regrating  was  a  crime  at  common 
law.  It  is  apparent  from  his  charge  to  the  jury  that  his  views 
concerning  the  principles  of  political  economy  were  no  more 
enlightened  than  the  views  of  the  generations  whiqh  preceded 
the  publication  of  Adam  Smith's  Wealth  of  Nations.* 

1  Lord  Kenyon  charged  the  jury  in  or  at  any  other  one  time,  but  grew 
the  following  words:  '^This  cause  and  increased  from  time  to  time 
presents  itself  to  your  notice  on  be-*  with  the  wisdom  of  mankind.  Even 
half  of  all  ranks,  rich  and  poor,  but  amongst  the  laws  of  the  Saxons  are 
more  especially  the  latter.  Though  to  be  found  many  wise  provisions 
in  a  state  of  society  some  must  have  against  forestalling  and  offenses  of 
greater  comforts  and  luxuries  than  this  kind,  and  those  laws  laid  the 
others,  yet  all  should  have  the  neces-  foundation  of  our  common  law.  That 
saries  of  life;  and  if  the  poor  cannot  it  remains  an  offense,  nobody  has  con- 
exist,  in  vain  may  the  rich  look  for  troverted.  .  •  •" 
happiness  and  prosperity.  The  leg-  After  the  fling  at  Adam  Smith 
islature  is  never  so  well  employed  as  quoted  in  the  text,  he  complimented 
when  they  look  to  the  interests  of  the  jury:  *<We  are  not  monks  and 
those  who  are  at  a  distance  from  recluses,  but  come  from  a  class  in 
them  in  the  ranks  of  society.  It  is  society  that,  I  hope  and  believe,  gives 
their  duty  to  do  so;  religion  calls  for  us  opportunities  of  seeing  as  much 
it;  humanity  calls  for  it;  and  if  there  of  the  world,  and  that  has  as  much 
are  hearts  who  are  not  awake  to  virtue  amongst  its  members,  as  any 
either  of  those  f  eeli  ngs,  then  our  inter-  other,  however  elevated ; "  and  then 
ests  would  dictate  it  The  law  has  not  closed  by  quoting  a  public  rumor: 
been  disputed;  for  though  in  an  evil  "  It  has  been  said  that  in  one  county, 
hour  all  the  statutes  which  had  been  I  will  not  name  it,  a  rich  man  has 
existing  above  ^  century  were  at  one  placed  his  emissaries  to  buy  up  all 
blow  repealed,'* — and  here  he  dealt  the  butter  coming  to  the  market; 
a  vicious  blow  at  13  Gea  III.,  cap  71,  if  such  a  fact  does  exist,  and  the 
repealing  some  restraints  on  trade  —  poor  of  that  neighborhood  cannot 
"  yet,  thank  Gkxi,  the  provisions  of  get  the  necessaries  of  life,  the  event 
the  common  law  were  not  destroyed,  of  your  verdict  may  be  highly  use- 
The  common  law,  though  not  to  be  ful  to  the  public." 
found  in  the  written  records  of  the  It  is  not  surprising  tiiat  after  this 
realm,  has  long  been  well  known.  It  tirade  the  jury  found  the  accused 
is  coeval  with  civilized  society  itself,  .  guilty,  but,  though  convicted,  Rusby 
and  was  formed  from  time  to  time  did  not  suffer  the  penalty  imposed, 
by  the  wisdom  of  man.  Qood  sense  for  the  upper  court  was  equally  di- 
did  not  come  in  with  the  Conquest  vided  in  opinion  as  to  whether  re- 
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§  57.  King  T.  Wadington. —  In  this  case  the  defendant  was 
charged  with  spreading  rumors  —  with  intent  to  enhance  the 
price  of  hops  —  in  the  hearing  of  hop  planters,  dealers  and 
others,  that  the  stock  of  hops  was  nearly  exhausted,  and  that 
there  would  be  a  scarcity  of  hops,  etc.,  with  intent  to  induce 
them  not  to  bring  their  hops  to  market  for  sale  for  a  long  time,  . 
and  thereby  greatly  to  enhance  the  price.  And  generally  with 
spreading  rumors  with  intent  to  .enhance  the  price  of  hops,  and 
with  engrossing  large  quantities  of  hops  with  intent  to  resell 
the  same  for  an  unreasonable  profit,  and  with  getting  control 
of  quantities  of  hops  with  intent  to  prevent  the  same  being 
brought  to  market.  The  defendant  was  convicted,  and  in  ar- 
rest of  judgment  his  counsel  urged  that  the  facts  charged  never 
constituted  any  offense,  even  previous  to  the  repealing  statute 
of  12  George  III. ;  and  even  if  they  did,  the  offenses  were  done 
away  with  by  that  statute.  The  motion  was  overruled.  Lord 
Kenyon  holding  that  the  acts  complained  of  constituted  of- 
fenses at  common  law  ^ 

grating  was  or  was  not  a  common-  against  the  established  law  of  the 
law  offensa  country.  That  our  law  books  do  de- 
1  In  his  decision  Lord  Kenyon  was  clare  practices  of  the  sort  with  which 
very  severe  on  all  who  attempted  to  the  defendant  is  charged  to  be  of- 
control  the  market.  "  It  has  been  said  fenses  at  common  law  cannot  be  de- 
that  if  practices  such  as  those  with  nied.  But  it  has  been  argued  that 
which  this  defendant  stands  charged  the  statute  of  Edward  VL  against  re- 
are  to  be  deemed  criminal  and  pun-  grators,  forestallers  and  engrossers, 
ishable,  the  metropolis  would  be  having  declared  what  the  common 
starved,  as  it  could  not  be  supplied  law  was,  and  it  having  been  deter- 
by  any  other  means.  I  by  no  means  mined  that  hops  was  not  a  victual 
subscribe  to  that  position.  I  know  within  that  act,  therefore  the  en- 
not  whether  it  be  supplied  from  day  grossing  of  hops  was  never  an  offense 
to  day,  from  week  to  week,  or  how  at  common  law,  not  being  considered 
otherwise;  but  this  is  t-o  me  most  as  a  necessary  of  life.  But  it  is  not 
evident,  that  in  whatever  manner  difficult  to  expose  the  fallacy  of  such 
the  supply  is  made,  if  a  number  of  reasoning  as  applied  to  the  times  in 
rich  persons  are  to  buy  up  the  whole  which  we  live.  When  fairly  Con- 
or a  considerable  part  of  the  produce  sidered,  no  two  cases  can  be  more 
from  whence  such  supply  is  derived,  unlike.  It  was  not  long  before  that 
in  order  to  make  their  own  private  determination  was  made  that  hops 
and  exorbitant  advantage  of  it  to  were  considered  as  a  noxious  weed, 
the  public  detriment,  it  will  be  found  and  consequently  could  not,  under 
to  be  an  evil  of  the  greatest  magni-  such  circumstances,  be  considered  as 
tude;  and  I  am  warranted  in  saying  falling  within  the  meaning  of  the 
that  it  is  a  most  heinous  offense  law.  But  times  went  on  and  things 
against  religion  and  morality,  and  change;  what  was  formerly  con- 
4 
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§  58«  Repealing  act  of  1844« —  Inasmuch  as  the  courts,  under 
the  lead  of  Lord  Kenyon,  were  practically  disregarding  the 
repealing  act  of  George  III.,  and  were  holding  that  regrating^ 
forestalling  and  engrossing  were  offenses  at  common  law,  par- 
liament on  the  4th  day  of  July,  1844,^  passed  a  general  repeal- 
ing act,  the  preamble  of  which  definitely  declared  the  public 
policy  of  England.^ 

« 

sidered  as  poisonous  is  now  become  laws  therein  mentioned  against  badg- 
a  common  necessary  of  life.  This  gers,  engrossers,  forestallers,  and  re- 
instance  is  not  singular;  broom  was  grators,  and  for  indemnifying  per- 
formerly  used  as  a  bitter,  which  is  sons  against  prosecutions  for  offenses 
now  exploded.  And  it  is  but  lately  committed  against  the  said  acts.' 
that  the  county  of  Kent  was  up  in  whereby,  after  reciting  that  it  had 
arms  against  the  brewers  for  intro-  been  found  by  experience  that  the 
ducing  quaffia  instead  of  hops  into  restraint  laid  by  several  statutes 
their  beer,  alleging  its  detrimental  upon  the  dealing  in  com,  meal,  flour, 
qualities  to  the  health  of  the  public,  cattle  and  sundry  other  sorts  of  vict- 
although  we  find  it  introduced  into  uals,  by  preventing  a  free  trade  in 
the  materia  medica  as  a  salutary  the  said  commodities,  have  a  tend- 
bitter,  approved  by  the  whole  college  ency  to  discourage  the  growth  and 
of  physicians.  So  times  and  opin-  to  enhance  the  price  of  the  same,, 
ions  alter.  When  hops  were  not  a  which  statutes,  if  put  in  execution, 
victual  they  were  declared  not  to  be  would  bring  great  distress  upon  the 
within  the  scope  of  the  law  against  inhabitants  of  many  parts  of  this 
monopolies;  since  they  have  become  kingdom,  and  in  particular  upon 
such  they  fall  under  a  different  con-  those  of  the  cities  of  London  and 
sideration."  Westminster,  sundry  acts  therein 
1 7  and  8  Via,  ch.  24.  mentioned,  and  all  the  acts  made  for 
2  The  preamble  is  as  follows:  the  better  enforcement  of  the  same, 
'*  Whereas  divers  statutes  have  been  were  repealed,  as  being  detrimental 
from  time  to  time  made  in  the  par-  to  the  supply  of  the  labouring  and 
liaments  of  England,  Scotland,  Great  manufacturing  poor  of  this  kingdom : 
Britain,  and  Ireland,  respectively,  And  whereas,  notwithstanding  tlie 
prohibiting  certain  dealings  in  wares,  making  of  the  first-recited  act,  per- 
victuals,  merchandise,  and  various  sons  are  still  liable  to  be  prosecuted 
commodities,  by  the  names  of  badg-  for  badgering,  engrossing,  forestall- 
ering,  forestalling,  regrating  and  en-  ing,  and  regrating,  as  being  offenses 
grossing,  and  subjecting  to  divers  at  common  law,  and  also  forbidden 
punishments,  penalties,  and  forfeit-  by  divers  statutes  made  before  the 
ures  persons  so  dealing:  And  whereas  earliest  of  the  statutes  thereby  re- 
it  is  expedient  that  such  statutes,  as  pealed.  For  remedy  thereof,  and  for 
well  as  certain  other  statutes  made  the  extension  of  the  same  remedy  to 
in  hindrance  and  restraint  of  trade,  Scotland  and  to  Ireland,  be  it  enacted 
be  repealed:  And  whereas  an  act  of  by  the  queen's  most  excellent  maj- 
the  parliament  of  Great  Britain  was  esty,  by  and  with  the  advice  and 
passed  in  the  twelfth  year  of  the  consent  of  the  lords  spiritual  and 
reign  of  King  George  the  Third,  en-  temporal,  and  commons,  in  this  pres* 
titled  *  An  act  for  repealing  several  ent  parliament  assembled,  and  by 
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§  59.  A  sweeping  reform. —  This  act  of  1844  abolished  in 
whole  or  in  part  eighteen  restrictive  English  statutes,  some  ten 
Scotch  statutes  and  eight  Irish.  As  has  been  many  times  re- 
marked, these  early  acts  and  the  numerous  decisions  under 
them  are  illustrations  of  the  truth  that  the  laws  of  trade  are 
superior  to  the  laws  of  jnan.  Both  courts  and  legislative  bodies 
may  obstruct,  embarrass  and  interfere  with  trade  and  commer- 
cial intercourse,  but  they  cannot  materially  aid. 

The  repealing  act  of  1844  expressly  provided  that  it  should 
not  apply  to  the  offense  of  fraudulently  spreading  or  conspir- 
ing to  spread  false  rumors  with  intent  to  aflfect  the  prices  of 
goods  or  merchandise,  nor  to  the  offense  of  wrongfully  prevent- 
ing, by  force  or  threats,  goods  or  merchandise  being  brought 
to  market.  In  other  words,  regrating,  forestalling  and  en- 
grossing, if  accompanied  by  fraud,  remain  offenses  under  the 
law  —  the  element  of  fraud  constituting  the  essential  element 
of  the  offense. 

§  60.  Summary  of  the  law, —  From  a  careful  examination  of 
the  early  authorities  and  statutes  it  may  be  stated  in  conclusion : 

1.  That  regrating,  forestalling  and  engrossing  were  offenses 
neither  at  common  law  nor  by  statute,  except  when  certain 
articles  of  prime  necessity  were  involved. 

2.  Aside  from  certain  of  the  prime  necessaries  of  life  it  was 
not  an  offense  to  regrate,  forestall  or  engross  products  and 
merchandise. 

3.  After  the  repealing  act  of  1844,  regrating,  forestalling  and 
engrossing  were  no  longer  offenses  in  England  unless  made  so 
by  fraud. 

4.  The  steady  progress  of  English  legislation  and  decisions 
has  been  toward  greater  freedom  for  the  individual  —  freedom 
to  trade  as  he  pleases,  his  risk  and  his  profit  being  his  own. 

§  61.  Regrating,  forestalling  and  engrossing  have  no  con- 
nection witli  monopolies. —  An  examination  of  the  statute  of 
Edward  YL  shows  that  there  was  no  connection  whatsoever  be- 
tween the  offenses  of  regrating,  forestalling  and  engrossing  and 
any  attempt  to  secure  a  monopoly.   As  already  shown,  the  term 

the  authority  of  the  same,  that  after  prosecution  shall  lie  either  at  com- 
the  passing  of  this  act  the  several  mon  law  or  hy  virtue  of  any  statute, 
offenses  of  badgering,  engrossing,  to  be  commenced  or  prosecuted 
forestaUing,  and  regrating  be  utterly  against  any  person  for  or  by  reason 
taken  away  and  abolished,  and  that  of  any  of  the  said  offenses  or  sup- 
no  information,  indictipent,  suit,  or  posed  offenses." 
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"monopoly"  in  those  early  days  had  a  special  significance, 
meaning  a  grant  from  the  crown;  but  even  using  the  term  in 
its  looser  modern  significance  as  meaning  any  attempt  to 
"monopolize,"  that  is,  to  control  the  market  for  any  given 
product,  it  is  apparent  that  the  ofifense  of  regrating,  or  of  fore- 
stalling, or  of  engrossing,  was  complete,  regardless  of  the  extent 
of  the  transactions  in  the  products  dealt  in.  The  ancient  law 
assumed  that  any  attempt  to  regrate,  forestall  or  engross,  even 
though  the  products  involved  were  small  in  value,  was  at- 
tended with  evil  consequences  to  the  public.  It  is  important 
to  keep  these  distinctions  clearly  in  mind,  for  nothing  is  more 
common  nowadays  than  to  make  indiscriminate  reference  to 
these  early  statutes  and  early  decisions  as  declaratory  of  pub- 
lic policy  and  indicative  in  some  manner  of  the  law  concern- 
ing modern  monopolies,  combinations  and  large  commercial 
transactions.^ 

§  62.  Freedom  to  contract. —  The  right  to  contract,  to  do 
business  unhampered  by  restrictions  and  oppressive  interfer- 
ences, is  an  essential  part  of  the  right  to  "life,  liberty  and  the 
pursuit  of  happiness,"  said  to  belong  to  every  man.  Both 
courts  and  legislatures  should  be,  and  generally  are,  reluctant 
to  interfere  with  the  liberty  of  the  individual  to  make  con- 
tracts, even  though  the  liberty  is  often  exercised  with  conse- 
quences disastrous  to  the  party  and  disadvantageous  to  the 
public.  It  is  well  settled  that  the  individual  can  trade  and 
contract  freely,  even  to  the  extent  of  affecting  or  controlling 
the  market,  provided  his  contracts  -r 

(a)  Are  not  tainted  with  fraud. 

(})  Are  not  against  public  policy. 

(c)  Are  not  contrary  to  statute. 

1  In  King  v.  Wadington,  supra,  member  an  information  moved  for 
Lord  Kenyon  said:  *' Again  it  is  before  them  against  certain  persons 
urged  that  the  quantity  purchased  for  conspiring  to  monopolize  or  raise 
cannot  constitute  the  offense  of  en-  the  price  of  aU  the  salt  at  Droitwich. 
grossing,  unless  it  bear  such  a  pro-  They  had  no  doubt  of  its  constitut- 
portion  to  the  consumption  of  the  ing  an  offense,  although  it  was  not 
whole  kingdom  as  will  affect  the  pretended  that  these  persons  had  en- 
general  price.  This  objection  is  new  deavored  to  engross  all  or  any  con- 
to  me,  but  if  the  opinions  of  Lord  siderable  part  of  the  &alt  in  the  king- 
Mansfield,  Mr.  Justice  Dennison  and  dom.  Nor  was  it  questioned  but 
Mr.  Justice  Foster  are  deserving  of  that  the  monoix)lizing  of  salt  was  an 
attention,  there  is  as  little  in  that  offense  at  common  law." 
objection  as  in  the  rest    I  well  re-* 
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§  63.  Fraud. —  Fraud  has  been  defined  as  "any  cunning,  de- 
ception or  artifice  used  to  circumvent, cheat  or  deceive  another."^ 
Courts  very  wisely  refuse  to  be  bound  by  any  definition  of 
fraud,  but  the  foregoing  is  broad  enough  to  include  all  con- 
tracts into  which  the  element  of  "  cunning  used  to  circumvent, 
cheat  or.  deceive  "  enters ;  and  it  will  be  found  that  manv  con- 
tracts,  agreements  and  combinations  which  have  been  con- 
demned by  the  courts  as  contrary  to  public  policy  or  as  opposed 
to  some  statute  more  or  less  remotely  applicable,  in  reality 
contained  sufficient  fraud  —  sufficient  cunning  used  to  deceive — 
to  vitiate  them.  In  fact  it  is  difficult  to  conceive  a  contract 
contrary  to  public  policy  which  is  entirely  free  from  fraud  —  en- 
tirely free  from  all  cunning,  deception  or  artifice.  A  contract 
that  is  perfectly  fair,  just  and  honest  ought  not  to  be  contrary 
to  public  policy,  even  though  the  public  is  not  a  gainer  there- 
from. 

§  64.  Public  policy. —  Public  policy  has  been  used  as  a  man- 
tle to  cover  a  multitude  of  judicial  sins.  When  no  better  rea- 
son is  apparent,  and  the  court  is  too  indolent  to  search  deep,  a 
transaction  is  declared  obnoxious  to  public  policy.  Beyond 
question  public  policy  is  a  force  and  a  factor,  but  it  is  a  force 
of  a  judicial  rather  than  a  legislative  character — it  determines 
what  is  bad  rather  than  defines ;  it  is  not  declaratory  like  a 
statute,  and  reasons  should  be  given  for  declaring  an  agree- 
ment contrary  to  public  policy;  it  is  contrary  lecause  it  con- 
tains such  and  such  obnoxious  elements,  elements  of  cunning, 
of  deception,  of  oppression,  as  the  case  may  be,  and  then  it  is 
contrary  to  public  policy  because  cunning,  deception  and  op- 
pression are  contrary  to  public  policy.  So  long  as  the  cunning, 
the  deception  or  the  oppression  injures  primarily  certain  in- 
dividuals, the  remedy  may  be  left  with  them  —  it  is  simply  a 
tort  and  the  public  is  not  concerned ;  but  when  the  cunning, 
deception  or  oppression  is  directed  toward  the  community  at 
large  and  no  one  in  particular,  the  courts  invoke  the  doctrine 
of  public  policy ;  but  they  are  simply  getting  at  the  elements 
of  fraud  or  oppression  which  really  vitiate  the  transaction  and 
without  which  the  transaction  would  be  binding. 

§  65.  In  short,  public  policy  — that  "unruly  horse  "  of  Jus- 
tice Burroughs '  —  is  simply  the  force  —  in  the  absence  of  stat- 

1 1  Story's  £q.  Juria  (8d  ed),  sea  180.      >  Richardson  v.  MeUish,  2  Bing.  229. 
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utes  —  which  coademns  cunning,  deception,  artifice  and  op- 
pression when  directed  against  the  public  welfare.  Courts  are 
too  apt  to  denounce  this  or  that  transaction  as  contrary  to  pub- 
lic policy  without  searching  to  find  the  reason,  when,  if  inves- 
tigation were  made,  it  would  be  found  invariably  that  the 
transaction  contained  some  of  the  elements  referred  to,  or,  if 
it  did  not,  then  it  is  not  contrary  to  public  or  any  other  policy. 
The  point  may  be  made  clear  by  saying  that  fraud  upon  an 
individual  is  contrary  to  "  private  policy,"  while  fraud  against 
the  public  is  contrary  to  "  public  policy "  —  the  element  of 
fraud,  of  cunning,  of  deception,  of  oppression,  must  be  present.^ 

1 "  AU  contracts  in  violation  of  varying  with  the  habits  and  fashions 
morality,  and  founded  upon  consid-  of  the  day,  with  the  growth  of  oom- 
erations  contra  honoa  mores,  are  void,  merce  and  the  usages  of  trade,  that 
Ail  duties  enjoined  by  the  divine  it  is  difficult  to  determine  its  limits 
law  are  not  enforced,  indeed,  by  the  with  any  degree  of  ezactnesa  It 
common  or  statute  law,  not  only  be-  has  never  been  defined  by  the  courts, 
cause  its  forms  and  modes  of  pro-  but  has  been  left  loose  and  free  of 
ceeding  do  not  enable  it  to  adjust  definition  in  the  same  manner  as 
nice  questions  of  morals,  but  because  fraud.  This  rule  may,  however,  be 
strict  rules  as  to  ethical  questions  safely  laid  down,  that  wherever  any 
would  tend  to  destroy  freedom  of  contract  conflicts  with  the  morals  of 
opinion  and  to  afford  opportunities  the  time,  and  contravenes  an  estab- 
f  or  persecution.  But  no  agreements  lished  interest  of  society,  it  is  void 
to  do  acts  forbidden  by  the  law  of  as  being  against  public  policy.  The 
God  or  which  are  manifestly  in  fur-  enlargement  of  the  trade  and  the 
therance  of  immorality,  and  tend  to  growth  of  cities,  with  the  new  and 
contaminate  tlie  public  mind,  are  various  relations  created  thereby, 
tolerated,  or  can  be  enforced  by  the  have  rendered  many  species  of  con- 
common  law."  Story  on  Contracts,  tracts  valid  which  were  formerly 
vol.  1  (5th  ed.),  pp.  644,  645.  considered  to  conflict  with  public 

"  We  now  come  to  the  third  clatise  policy.  For  instance,  forestalling, 
of  illegal  contracts,  namely,  con-  which  is  the  buying  and  contract- 
tracts  which  violate  the  rules  of  pub-  ing  for  any  merchandise  or  victual 
lie  policy.  The  rule  of  law  applicable  on  its  way  to  the  market,  or  dissuad- 
to  this  class  of  cases  is,  that  all  ing  persons  from  bringing  their  pro- 
agreements  which  contravene  the  visions  there;  regrating,  which  is 
public  policy  are  void,  whether  they  the  buying  of  corn  or  dead  victual 
be  in  violation  of  law  or  of  morals,  or  in  any  market,  and  reselling  it 
tend  to  interfere  with  those  artificial  within  four  miles  of  the  place  where 
rules  which  are  supposed  by  the  law  it  is  bought;  and  engrossing,  which 
to  be  beneficial  to  the  interests  of  is  the  purchasing  of  large  quantities 
society,  or  obstruct  the  prospective  of  dead  victual  or  corn,  to  seU  again, 
objects  following  indirectly  from  all  of  which  were  formerly  consid- 
some  positive  legal  injunction  or  ered  to  be  against  public  policy, 
prohibition.  Public  policy  is  in  its  when  trade  was  small,  and  money 
nature  so  uncertain  and  fluctuating,  scarce,  and  markets  few,  constitute^ 
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§  66.  Statute, —  A  statute  is  the  legislative  declaration  of 
public  policy,  and  is  effective,  as  a  rule,  only  in  so  far  as  it  is 
An  expression  of  a  well-settled  and  conservative  public  policy. 
In  so  far  as  statutes  are  but  the  legislative  expression  of  fleet- 
ing sentiment  and  prejudice,  to  that  extent  are  they  futile  and 
inoperative.  Statutes  to  be  effective  must  be  based  on  well- 
grounded  public  sentiment — on  a  sentiment  which  amounts 
to  a  morality;  otherwise  they  are  either  dead  letter  or  mis- 
chievous. 

§  67,  Unfortunately  both  courts  and  legislatures  mistake 
'waves  of  sentiment,  prejudice  and  passion  for  public  policy,  and 
condemn  this  or  that  as  contrary  to  public  policy  because  it  is 
opposed  to  public  clamor.  This  leads  to  statutes  so  compre- 
hensive and  wild  in  their  terms  that  they  are  idle  f  ulminations, 
and  to  opinions  which  are  little  better  than  screeds. 

§  68,  A  statute  ought  not  to  be  directed  against  a  perfectly 
harmless  and  innocent  transaction.    Unhappily,  legislatures  are 
so  prolific  with  laws  that  many  a  statute  is  passed  which  in 
literal  terms  prohibits  transactions  entirely  innocent  and  harm- 
less.   In  interpreting  such  anomalous  legislation,  courts  are 
compelled  to  resort  to  this  rule  and  that  rule  of  construction  to 
get  rid  of  the  plain  words  of  the  act  and  apply  it  to  only  trans- 
actions which  contain  elements  of  wrong  —  wrong  as  against 
individuals  or  the  public.    Legislatures  ought  to  be  and  courts 
must  be  opposed  to  all  restrictions  which  hamper  men  in  their 
ordinary  pursuits,  and  it  should  ever  be  assumed  that  no  legis- 
lature intends  to  prohibit  that  which  is  as  innocent  and  harm- 
less as  most  of  the  transactions  of  commercial  life;  it  should 
•ever  be  assumed  that  statutes  and  prior  decisions  —  no  matter 
whiat  their  literal  words  may  be  —  are  intended  to  cover  only 
transactions  containing  some  element  of  cunning,  artifice,  de- 
ception or  oppression  —  some  element  injurious  to  either  the 
individual  or  the  public. 

§  69.  Ancient  statutes  and  decisions  and  public  policy. — 
Again,  courts,  in  ascertaining  the  public  policy  of  the  hour, 
are  prone  to  review  ancient  statutes  and  decisions  and  hold 

at  the  present  day,  great  arteries  of  would  become  of  wholesale  commis- 

commerce,  and  are  the  very  form  sion  merchants  and  jobbers  ?  "  Story 

and  pressure  of  certain  branches  of  on  Contracts,  voL  1,  pp.  649,  650. 
trader    Indeed,  without  them  what 


56  OONTEOLLING   THE   MARKET.  [§  70. 

that,  because  a  transaction  was  contrary  to  public  policy  or 
contrary  to  the  common  law  two  centuries  ago,  it  is  contrary 
to  public  policy  to-day.  This  is  a  fatal  conclusion.  The  review 
of  the  growth  of  the  law  regarding  the  offenses  of  forestalling, 
regrating  and  engrossing  shows  how  public  sentiment  changes. 
"What  were  once  crimes  are  now  among  the  commonest  of 
every-day  transactions. 

§  70.  The  final  test  of  Talldity  of  both  statute  and  public 
policy. —  Finally,  the  test  of  validity  of  both  statute  and  pub- 
lic policy  is  the  wrong  that  is  condemned.  There  must  be  an 
injury,  actual  or  threatened,  to  individual  or  public  before  the 
transaction  under  investigation  can  be  pronounced  contrary  to 
either  statute  or  public  policy.  The  wrong  is  the  gist  of  the 
whole  matter,  and  this  wrong  —  this  threatened  injury  to  the 
well-being  of  society  —  must  be  of  a  very  tangible  character, 
not  vague  or  speculative.  Under  English  and  American  insti- 
tutions the  individual  is  given  the  largest  possible  liberty  — 
liberty  to  waste  and  dissipate  his  own  resources;  to  trade  and 
bargain  so  as  to  often  acquire  in  a  single  venture  the  entire 
resources  of  another;  and  even  to  so  conduct  his  business  as  to 
extort  large  sums  from  the  public  at  large, —  all  these  things 
and  more  may  be  done,  experience  having  taught  the  Anglo- 
Saxon  race  that  those  who  overreach,  who  attempt  too  much, 
who  do  business  contrary  to  morals  and  public  sentiment,  as  a 
rule  in  tho  long  run  pay  for  their  turpitude.  Both  the  courts 
and  the  public  are  content  to  let  men  go  their  own  way  — 
short  of  things  fraudulent,  oppressive,  wrongful  —  subject  only 
to  those  immutable  laws  of  evolution  and  social  progress  which 
sooner  or  later  relentlessly  suppress  the  wrong-doing  and  sus- 
tain the  well-doing. 
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«  CXDRNERa" 

§  71.  Application  of  ancient  law  of  regrating,  forestalling  and  engross- 
ing to  "  corners." 
73:  A  "  corner  "  defined. 
78-75.  "Options "and  "futures." 

76-80.  The  gist  of  the  offense  of  operating  a  ''oomer"  is  the  conspiracy. 
81, 82.  The  rule  stated. 

88.  The  law  concerning  contracts  in  restraint  of  trade  has  no  applica* 

tion  to  "  comera" 
84  Rights  of  parties  to  combination  to  create  a  "  comer.** 
85^.  "  Corners  "  not  confined  to  necessaries  of  Ufa 

88.  Money  advanced  to  operate  a  "  comer  "  cannot  be  recovered  back 

89.  All  parties  participating  are  equally  involved. 
90, 91.  Principal  and  agent. 

92l  Court  of  equity  will  investigate  real  nature  of  contract* 

§  71.  Application  of  the  ancient  Iaw« —  Practically  all  there 
is  left  of  the  ancient  law  of  regrating,  forestalling  and  engross- 
ing are  th^  statutes  and  decisions  against  "  corners.**  While 
the  modern  "  corner  "  may  include  some  of  the  elements  of  all 
three  of  the  ancient  offenses,  it  is  perhaps  more  closely  akin  ta 
the  statutory  offense  of  engrossing  than  to  the  offenses  of  re- 
grating  and  forestalling. 

The  ancient  statutory  offense  of  engrossing  was  confined  to 
"buying,  contracting  or  promise-taking  .  .  .  any  corn 
growing  in  the  fields,  or  any  other  corn  or  grain,  etc.,  .  .  . 
to  the  intent  to  sell  the  same  again."  The  ancient  offense  was 
complete  whether  committed  by  one  person  or  by  several  in 
combination.  The  co-operation  of  several  added  nothing  to 
the  offense,  but  it  is  needless  to  say  that  the  co-operation  of 
several  to  commit  the  offense  might  make  them  guilty,  not 
only  of  the  offense  of  engrossing,  but  of  the  entirely  distinct 
offense  of  conspiracy. 

It  is  no  longer  either  an  offense  or  contrary  to  public  policy 
to  buy  or  contract  for  any  of  the  articles  named  with  intent 
to  sell  again;  on  the  contrary,  such  dealing  is  directly  encour- 
aged; but  it  is  held  to  be  against  public  policy  —  if  not  an  inr 
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dictable  offense — for  two  op  more  to  combine  together  for  the 
purpose  of  "  cornering  "  the  market,  and  contracts  and  agree- 
ments creating  such  combinations  will  not  be  enforced. 

The  modern  "  corner  "  is  therefore  covered  by  the  law  gov- 
erning conspiracies  rather  than  by  the  ancient  law  and  decis- 
ions concerning  the  offense  of  engrossing. 

§  72.  A  ^^  corner"  defined. —  Broadly  defined  a  "  corner  "  is 
the  securing  of  such  control  of  the  immediate  supply  of  any 
product  as  to  enable  those  operating  the  "  corner "  to  arbi- 
trarily advance  the  price  of  the  product.* 

§  73.  ^^  Options  "  and  ^^  futures." — Ordinarily  a  "  corner"  is 
<5reated  by  operations  upon  boards  of  trade  or  stock  exchanges, 
and  by  dealings  in  "options"  and  "futures." 

§  74.  Modern  facilities  for  transportation  are  so  great  that  it 
is  no  longer  possible  to  corner  a  market  by  playing  upon  the 
necessities  of  the  people;  it  is  no  longer  possible  to  secure  such 
control  of  any  necessary  of  life  that  the  wants  of  the  people 
•will  quickly  and  sharply  advance  the  price  in  the  usual  and 
ordinary  course  of  trade.  Notwithstanding  the  enormous  con- 
sumption of  staple  food  products,  such  as  wheat,  corn  and 
pork,  it  would  be  impossible  for  any  conceivable  combination 
•of  individuals  to  secure  such  a  control  of  the  entire  available 
supply  of  any  one  of  these  products  as  to  arbitrarily  advance 
prices  under  normal  conditions.  The  facilities  for  transporta- 
tion are  such  that  the  supplies  of  distant  states,  territories  and 
even  of  foreign  countries  are  available  to  fill  any  normal  de- 
mand, and  the  capital  that  would  be  required  for  conducting 
A  "corner"  under  normal  conditions  would  be  vastly  beyond 
the  resources  of  any  combination  of  individuals.  It  is  there- 
fore necessary  to  not  only  secure  control  of  the  immediately 
available  supply  of  the  product  that  is  to  be  cornered,  but  also 
at  the  same  time  to  create  an  artificial  demand.  This  artifi- 
cial demand  can  be  created  only  by  buying  from  men  who 
have  nothing  to  deliver,  and  inducing  them  to  agree  to  deliver 
by  a  certain  day,  under  the  rules  of  a  stock  exchange  or  a  board 
of  trade,  something  that  they  must  go  into  the  market  to  buy, 

1 ''  A  corner  is  the  monopolizing  of  by  a  secretly  organized  combination, 

the  marketable  supply  of  a  stock  or  for  the  purpose  of  raising  the  price." 

'Commodity  through  purchase  for  im-  Century  Dictionary, 
mediate  or  future  delivery,  generally 
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and  then  through  the  control  of  the  immediate  supply  make  it 
•difficult  or  impossible  for  them  to  fill  their  contracts;  the  efforts 
of  the  latter  to  fill  their  contracts  \rill  run  up  the  price  of  the 
product  to  whatever  point  the  "  corner,"  if  successful,  may  dic- 
tate. 

§  75.  The  combination  that  is  operating  the  corner  must  be 
prepared  to  buy  and  pay  for  all  the  particular  product  that  is 
actually  offered  by  parties  controlling  and  holding  the  same, 
and  in  addition  thereto  the  combination  must  be  prepared  to 
contract  for  all  of  the  product  that  may  be  offered  by  parties 
who  at  the  time  of  making  contracts  to  deliver  actually  hold 
and  control  none  of  the  product,  but  who  expect  to  buy  in  the 
market  sufficient  to  fill  their  contracts  before  the  day  fixed  for 
delivery.  If  the  combination  is  strong  enough  to  take  all  the 
product  that  is  actually  offered,  and  all  the  contracts  for  future 
delivery  that  are  offered,  it  will  make  it  impossible  for  the 
sellers  of  futures  to  fill  their  contracts,  whereupon  all  who 
have  contracted  to  deliver  something  that  they  cannot  deliver 
will  be  obliged  to  settle  on  such  terms  as  the  "  corner  "  dictates.^ 

^The  machinery  of  a  "corner"  is  him  for  June  delivery, — his  purpose 

detailed  in  the  following  from  Ex  being  to  own  all  the  oats  in  the 

parte  Young  (1874),  6  Biss.  58:  market  and  compel  those  who  had 

** Blodgett,  J. :  It  appears  from  the  sold  'options'  for  June  to  pay  his 

testimony  submitted  with  the  reg-  price;  or,  in  other  words,  to  settle 

ister's  report  that  in  the  month  of  with  him  by  paying  such  differences 

May,  1872,  and  for  several  years  prior  as  should  exist  between  the  prices  at 

thereto,  the  bankrupts, '  Peyton  R  which  he  purchased  the  options  and 

Chandler  and  the  firm  of  Chandler,  the  price  he  should  establish  for  cash 

Pomeroy  &  Ca,  were  engaged  in  the  oats  on  the  last  day  of  June,  when 

business  of  buying  and  selling  grain  his  options  matured.    In  pursuance 

on  the  Chicago  market,  and  as  mem-  of  this  plan  he  purchased,  betw^een 

bers  of  the  board  of  trade  of  this  the  15th  of  May  and  the  18th  of  June, 

city;  that  Chandler,  Pomeroy  &  Co.  2,500,000  bushels  of  cash  oats,  being 

were  brokers  and  commission  mei^  all,  or  substantially  all,  the  cash  oats 

chants,  and  Peyton  R  Chandler  dealt  on  the  market,  and  also  bought  June 

mainly  on  his  own  account  as  a  cap-  '  options '  to  the  amount  of  2,989,400 

italist  through  Chandler,  Pomeroy  &  bushels.    The  total  amount  of  oats 

Ca,  who  acted  as  his  brokers;  that  in  store  in  this  city  on  the  18th  of 

about  the  middle  of  May,  Peyton  R  June  was  only  2,700,000  bushels,  from 

Chandler  conceived  the  idea  of  mak-  which  it  will  be  seen  that  Chandler 

ing  a  corner  in  oats  for  the  month  of  practically  controlled  the  market  up 

June  then  ensuing,  and  with  that  to  that  time,  and  the  total  amount 

view   he   purcliased  all  the    'cash  received  during  the  remainder  of  the 

oats '  as  they  arrived  in  the  market,  month  was  only  800,000  bushels.    As 

and  took  all  the   'options'  offered  incidental  to  and  part  of  the  ma- 
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The  law  governing  "  options "  and  "  futures "  will  be  dis- 
cussed in  the  next  chapter. 

§  76.  The  gist  of  the  offense  of  operating  a  ^^  corner  "  ia 
the  conspiracy. —  The  gist  of  the  offense  of  creating  a  "cor- 
ner "  is  the  conspiracy  —  the  combining  together  of  two  or 

chinery  of  this  comer,  Chandler  also  *  put,'  he  became  identified  with  the 

sold  what  are  called  <  puts,'  or  priv-  short   interest  —  his  interests  were 

ileges  of  delivering  to  him  oats  dur-  antagonistic  to  Chandler.    .    .    • 

ing  the  month  of  June  for  forty-one  "  It  is  as  manifestly  a  bet  upon  the 

cents  a  bushel  future  price  of  the  grain  in  ques- 

'*The   proof  shows    conclusively  tion  as  any  which  could  be  made 

that  the  plans  of  Chandler,  and  the  upon  the  speed  of  a  horse  or  the  turn 

fact  that  he  was  manipulating  the  of  a  card.    The  evidence  in  this  case 

market  with  express  reference  to  a  shows  that  in  nearly  all  cases  of 

corner  in  oats  for  June,  were  well  settlements  on    *put'  or    'option^ 

known  and  understood  on  the  board  contracts  the  grain  is  never  deliv- 

of  trade,  while  the  number  of  these  ered,  nor  expected  to  be  delivered, 

*  put  *  claims,  about  one  hundred  but  the  parties  simply  pay  the  differ- 
and  twenty-five,  all,  or  substantially  ence  as  settled  by  the  price&  But, 
all,  in  favor  of  members  of  the  board,  if  that  were  not  so  in  all  cases,  it  is 
show  that  the  struggle  between  clear  that  in  this  case  no  delivery- 
Chandler,  who  was  endeavoring  to  of  the  grain  was  intended  by  these 
hold  up  prices,  and  the  sellers  of  'put'  holders,  because  they  knew 

*  options '  and  holders  of  '  puts,'  who  that  Chandler  controlled  all  the  oats 
were  endeavoring  to  break  the  price,  in  the  market  and  fixed  the  price, 
was  quite  generally  participated  in  and  that  their  only  expectation  for 
by  members  of  the  board.  In  other  success  depended  on  their  being  able 
words,  it  was  notorious  that  Chand-  to  break  the  market  before  their 
ler  was  endeavoring  to  keep  the  time  for  delivery  expired.  Some  of 
price  at  forty-one  cents  or  upwards,  them  say  that  they  intended  to  de- 
while  the  sellers  of  '  options '  and  liver  the  oats,  but  it  is  absurd  to  sup- 
holders  of  '  puts '  were  endeavor-  pose  that  they  intended  to  deliver^ 
ing  to  break  down  the  prica  It  is  unless  they  could  do  so  for  less  than 
true  that  in  this  testimony  some  forty-one  centa  They  intended  to 
of  the  claimants  say  there  was  no  deliver  if  they  could  break  Chand- 
'  comer,'  or  that  they  did  not  know  ler,  or  prevent  his  '  comer '  from, 
that  there  was  a  corner;  but  the  culminating,  as  the  jockey  may  in- 
cross-examination  shows  that  they  tend  to  walk  his  own  horse  over  the 
knew  Chandler  was  trying  to  make  course  after  he  has  poisoned  or  lamed 
a  corner,  and  they  say  he  did  not  do  that  of  his  competitor.  They  did  not 
it  because  he  failed  before  the  end  of  intend  to  deliver  if  Chandler  sue- 
the  month,  so  that  by  their  own  ad-  ceeded.  Thus,  a  struggle  inevitably 
mission  they  knew  what  he  was  at-  ensued  between  Chandler  and  the 
tempting — knew  the  reasons  for  his  holders  of  this  immense  amount  of 
purchase  of  such  large  quantities  of  <  puts '  and  '  options; '  Chandler 
'  cash  oats '  and  options,  and  knew  alone  on  one  side  attempting  to  hold 
he  did  not  sustain  his  comer  because  up  the  price  and  all  the  rest  seeking 
the 'short  interest  broke  him  down;'  to  put  it  down.  The  fact  that  the 
and  the  moment  a  man  bought  a  sellers  of  options  and  holders  of  puts 
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more  to  do  that  which  is  fraudulent,  or  is  injurious  and  oppres- 
sive to  third  parties  or  the  public.  An  individual  may  buy  or 
contract  in  good  faith  for  as  much  df  any  product  as  his  re- 
sources will  permit,  even  though  he  secures  the  entire  avail- 
were  able  to  jjfet  resolutions  through  to  public  policy  have  always  been 
the  board  of  trade  making  new  held  by  the  courts  to  be  essentially 
warehouses,  where  oats  had  never  void  without  statutory  prohibition, 
been  stored  before,  '  regular '  for  and  cannot  be  made  the  ground  of 
the  performance  of  these  contracts,  an  action. 

shows  the  intensity  of  the  contest  "And  a  high  authority  in  the  pro- 

and  the   overwhelming    influences  fession  has  stated  the  law  on  the  sub- 

with  which  Chandler  had  to  contend,  ject  of  the  validity  of  wagers  with 

I  do  not  mean  to  be  imderstood  as  great  force  and  clearness,  when  he 

saying  that  the  fact  that  Chandler  says: 

sold  'puts'  to  so  many  as  to  create  *''As  the  moral  sense  of  the  pres* 

an  overwhelming  opposition  makes  ent  day  regards  all  gaming  or  wag- 

the  transaction  any  more  or  less  a  ering  contracts  as  inconsistent  with 

wager  than  if  he  had  only  sold  one  the  interests  of  the  community,  and 

*  put,*  but  it  shows  the  notoriety  of  at  variance  with  the  laws  of  moral- 

the  whole  proceedings.  ity,  the    exception    necessarily  be- 

"From  the  very  nature  of  the  comes  the  rula' 
transaction  the  interest  of  the  folder  "  Indeed,  any  one  rising  from  a  full 
of  the  '  put '  is  to  break  down  the  examination  of  the  law  applicable  to 
price,  and  that  of  the  seller  to  main-  wagers,  as  expounded  by  the  courts, 
tain  it  The  number  engaged  in  this  would  undoubtedly  testify  that, 
transaction,  and  the  quantities  in-  while  he  has  found  in  the  books,  and 
volved,  demonstrate  that  neither  especially  among  the  older  text- 
party  expected  any  grain  to  be  de-  writers  and  cases,  general  expres- 
livered.  Chandler  expected  to  hold  sions  to  the  effect  that  wagers  were 
up  the  price,  in  which  event  no  grain  valid  at  common  law,  he  has  found 
would  be  offered  him,  and  the  other  the  cases  where  they  have  been  en- 
})arties  must  have  known  they  could  forced  to  be  extremely  rare,  and  the 
not  get  the  grain  to  deliver  unless  courts  have  been  astute  to  find  rea- 
they  first  broke  Chandler,  as  he  held  sons  for  not  enforcing  theuL  .  .  . 
all  the  grain,  and  then,  although  they  '*  But  even  if  not  within  the  letter 
might  tender,  he  could  not  receive,  or  spirit  of  the  statute  of  this  state, 
so  that  in  reality  no  actual  delivery  the  common-law  authorities  quoted 
was  anticipated.  They  made  their  show  that  all  wagers  contrary  to 
tenders  only  as  a  method  of  estab-  public  policy  are  void  without  ref- 
lishing  differences  after  he  had  failed,  erence  to  anystatuta  And  as  the 
and  was  powerless.  contracts  under  consideration  are  es- 

. "  That  transactions  of  this  kind  are  sentially  nothing  but  bets  upon  the 

only  wagers   is   abundantly  estab-  price  of  oats  in  this  market  within 

lished  by  authorities.    .    .    .  the  time  limited,  and  as  it  is  obvious 

''There  is  no  dispute  that  contracts  that  the  effect  of  such  transactions 

of  wager  are  valid  at  common  law,  is  to  beget  wild  speculations,  to  de- 

unless   affected  with  some  special  range  prices,  to  make  prices  artifi- 

cause  of  invalidity.  cially  high  or  low,  as  the  interests, 

"  But  wagers  which  are  contrary  strength  and  skiU  of  the  manipula- 
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able  supply  and  thereby  creates  in  effect  a  "corner" — the 
law  leaves  him  both  the  risk  and  the  profit  of  his  enterprise; 
but  a  combination  between  two  or  more  to  do  exactly  the  same 
thing  is  held  illegal.^ 

§  77.  Neither  an  individual  nor  a  combination  can  enforce 
option  contracts  or  contracts  for  futures  which  are  gambling 
contracts.  A  "corner"  operated  by  an  individual  may  bo 
illegal  because  founded  upon  gambling  contracts;  a  "corner" 
operated  by  a  combination  is  illegal  because,  it  is  a  conspiracy, 
but  it  may  also  operate  illegally  by  making  gambling  con- 
tracts." 

tors  shaU  dictate,  thereby  tending  to  *  The  rule  is  stated  by  Greenhood 

destroy  healthy  business  and  unset-  as  follows:  "Combinations  whose ob- 

tle  legH;imate  commerce,  there  can  ject  is  to  create  what  are  known  as 

be  no  doubt  of  the  injurious  tend-  *  corners '  in  the  market,  or  to  con- 

ency  of  such  contracts,  and  that  they  trol  the  traffic  in  any  staple  which  is 

should  be  held  void  as  against  public  a  popular  necessity,  or  to  enhance 

policy.    As  is  most  cogently  said  by  the  price  thereof,  or  to  withhold  the 

the  learned  judge  who  delivered  the  same  from  the  market,  or  to  prevent 

opinion  in  the  case  cited  from  55  Pa.  competition  in  the  sale  thereof,  are 

St:  void."    Citing  Kountz   v.   Kirkpat- 

"*  Anything  which  induces  men  to  rick,  72  Pa,  St  876  (1872);  Kountz  v. 

risk  their  money  or  property  without  Citizens'    Oil  Refining  Co.,  id.   393 

any  other  hope  of  return  than  to  get  (1872),  Sharswood  and  Williams,  JJ., 

for  nothing  any  given  amount  from  dissenting.    (Greenhood  on    Public 

another  is  gambling,  and  demoral-  Policy,  clu  IV,  rule  DXLL  p.  6-42.) 

Izes  the  community,  no  matter  by  See  also  Sampson  v.  Shaw,  101  Mass. 

what  name  it  may  be  called.*  145;  Rev.  St   III,  1881,  chs.  38,  130; 

"The  financial  disaster  and  ruin  Lyon  v.  Culbertson,  83111.33;  Ray- 

which  followed  *  Black  Friday  *  in  mond  v.  Leavitt,  46  Mich.  447,  9  N. 

New  York,  and   the   scarcely  less  W.  R.  525;  Coal  Co.  v.  Coal  Co.,  6^ 

damaging  local  consequences  which  Pa.  St  173:  Amot  v.  Coal  Co.,  68 

followed  the  various 'corners 'which  N.  Y.  558;  Ex  parte  Young,  6  Biss. 

have  either  succeeded  or  been  at-  53,  65. 

tempted  in  this  city,  furnish  conclu-  The    case    of   Wells  v.  McGeoch 

sive  proof,  if  proof  were  needed,  that  (1888),  71  Wis.  196,  35  N.  W.  R  769, 

such  gambling  operations  would  be  turned  in  part  upon  a  provision  of 

held   void,   as   contrary   to   public  the  statutes  of  Wisconsin  (see  R  S. 

policy."  4568),  and  it  was  urged  in  argument 

i  In  Rex  V.  Hilbers,  3  Chitty,  163,  that  "  The  agreement  or  conspiracy 

it  was  held  that  there  must  be  a  of  Wells,  McGeoch  and  others  to  cor- 

combination  of  two  or  more  persons  ner  the  market  in  relation  to  wheat, 

before  information  will  lie  for  en-  and  divide  among  them  the  profits 

hancing  the  price  of  neces.saries  of  which  might  be  gained  by  means  of 

life.    In  Rex  v.  De  Berenger,  3  M.  &  such  corner,  being  illegal,   fraudu- 

S.  68,  parties  of  high  rank  were  con-  lent  and  void,  it  follows  that  no  ao- 

victed  of  conspiring   to   raise   the  tion  can  be  maintained  by  any  party 

price  of  stocks  by  false  rumors.  to  such  conspiracy  against  his  as- 
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§  78.  It  has  been  broadly  held  that  all  compacts  between 
men,  the  object  of  which  is  to  elevate  op  depress  the  market^ 
are  injarioas  to  public  interests  and  in  restraint  of  trade,  and 
such  compacts  are  null  and  void.^ 

sociates  or  either  of  them  to  enforce    be  found  in  the  brief  of  the  learned 
an  accounting,  contribution  or  di-    counsel  for  Mc(>eoch.    It  is  unneces- 
vision  of  profits,  or  for  any  other  re-    sary  to  cite  them  here,  but  reference 
lief  founded  upon  such  agreement."    to  them  will  be  made  in  the  report 
In  this  case  the  supreme  court  of    of  the  case.    Thus  far  we  are  in  en- 
"Wisconsin   said:    "In   addition    to    tire  accord  with  McGeoch,  his  coim- 
pleading  the  illegality  of  those  deals    sel  and  the  learned  county  judge. 
as  defenses  to  the  action,  McGreoch,    We  have  no  doubt  the  county  court 
through  his  counsel,  has  expressed    ruled  correctly  that  the  wheat  deal 
to  us,  in  strong  and  earnest  language,    of  1882  and  the  lard  deal  of  1883 
the  wrong  and  injustice  and    the    were  illegal  transactions,  under  the 
enormity  of  the  evils  which  neces-    statutes  of  the  state  of  Ulinoia   They 
sariiy  result  from  such  illegal  trans-    were  also  illegal  at  the  common  law, 
actions,   and   has    also    denounced    as  against  public  policy." 
them  as  crimes  against  the  publia        i  All  compacts  between  merchants^ 
Also,  counsel  cited  several  cases  in    speculators  or  any  class  of  men  to  ele- 
which,  in  most  impressive  language,    vate  or  depress  the  market  are  inju- 
the  immorality  and  illegality  of  such    rious  to  the  public  interest  and  in  re- 
transactions  are  asserted.    We  cor-    straintof  trade.  When  such  a  purpose 
dially  indorse  all  that  was  said  to  us    is  apparent  in  a  contract  it  strikes 
on  that  subject  in  the  arguments,  as    the  agreement  with  nullity.    Such  a 
well  as  the  language  of  the  courts    combination  of  dealers  is  nothing 
to  which  our   attention  has   been    less  than  a  conspiracy  against  trade, 
called.    When  we  said  in  Melchoir    entered  into  for  selfish  purposes,  and 
V.  McCarty,  31  Wis.  252,  that  *  all    tending  to  make  the  poor  poorer  and 
contracts  which  are  repugnant  to    the  rich  richer.    .    .    .    Such  design 
justice,  or  founded  upon  an  immoral    will  not  be  furthered  by  the  courts, 
consideration,  or  which  are  against    It  makes  no  difference  that  the  agree- 
the  general  policy  of  the  common    ment  is  only  in  partial  restraint  of 
law,  or  contrary  to  the  provisions  of    trade.    If  the  public  is  injuriously 
any  statutes,  are  void;  and  tliat,  if  a    affected  (and  that  is  necessarily  so 
party  claiming  a  right  to  recover  a    when  the  combination  tends  to  in- 
debt  is  obliged  to  trace  his  title  or    crease  the  price  of  a  commodity)  it 
right  to  the  debt  through  any  such    is  illegal.    A  combination  of  several 
iUegal  contract,  he  cannot  recover,    parties  to  enhance  the  price  of  corn, 
because  he  cannot  be   allowed  to    by  making  large  purchases  and  pre- 
-  prove   the   illegal   contract  as  the    veuting   the    fair    selling   thereof, 
foundation  for  his  right  of  recov-    whereby  an  inmiense  lot  of  corn  is 
ery,' — we  stated  the  rule  as  strongly    put  into  the  hands  of  a  firm  in  the 
as  any  court  has  stated  it    To  that    combine  and  thus  force  up  the  price 
rule  this   court  has  rigorously  ad-    of  corn  in  the  market,  is  contrary  to 
hered.    The  rule  is  elementary,  and    public  policy,  and  no  party  to  the 
we  are  not  aware  of  any  adjudica-    agreement  can  maintain  an  action 
tion  which  has  denied  or  shaken  it.    for  services  growing  out  of  the  trans- 
Numerous  cases  sustaining  it  will    action.   Foss  et  aL  y.  Cummings  et  aL 
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§  79.  It  is  obvious  that  this  proposition  is  altogether  too 

broad.  .  It  was  laid  down  in  a  case  wherein  the  corner  was 
being  conducted  by  dealing  in  options  and  futures,  and  the  case 

was  correctly  decided  without  resorting  to  a  proposition  of 
law  so  sweeping  as  the  foregoing. 

(1894),  149  IlL  853,  86  N.  K  R  553.  prime  necessity;  to  create  as  to  it 

The  supreme  court  of  lUinois  said:  an  artificial  scarcity,  and  to  compel 

"What,  then,  was  this  transaction;  those  whose  necessities  compelled 

and  if  not  an  attempt  to  comer  the  them  to  buy,  to  pay,  not  the  price 

market,  was  it  in  any  way  an  unlaw-  determined  by   entire  freedom    of 

ful  undertaking?  buyers  and  sellers,  but  the  price  to 

"  It  was  clearly  a  combination  to  which  their  combination  to  buy  and 

enhance  the  price  of  corn.*  The  par-  to  withhold  might  be  able  to  force 

ties  who  entered  into  it  had  on  hand^  the  market. 

or  had  purchased,  large  amounts  of  **  Such  combination  was  clearly 
corn.  It  is  not  pretended  that  they  against  public  policy,  and  siich  con- 
had  any  use  or  need  for  more;  never-  duct  of  a  character  that,  if  it  be  not 
theless,  they  entered  into  an  agree-  now,  under  the  common  law  as  it 
men t  to  purchase  cash  corn  and  May  existed  a  century  and  a  half  ago 
options,  as  the  plaintiff  Foss  testifies,  would  have  been  a  criminal  offense, 
because  by  buying  up  the  cash  corn  4  BL  Com.,  by  Cooley,  pjK  158-100; 
the  market  would  advance.  Other  Bishop  on  Crim.  Law,  sees.  618-529; 
parties  were  also  large  holders  of  com  Salt  Co.  v.  Guthrie,  85  Ohio  St  000; 
and  they  were  brought  into  the  ar-  Morris  Run  Coal  Ca  ▼.  Barclay  Coal 
rangement;  a  combination  was  made  Co.,  08  Pa.  St.  173;  People  v.  Fisher, 
not  only  to  purchase  com,  but  to  pre-  14  Wend.  9, 10, 18;  Craft  et  aL  v.  Mo- 
vent the  free  selling  thereof;  all  the  Conoughy,  79  IlL  840;  Amot  A  Pitt* 
immense  amount  of  corn  owned  by  son  v.  Elmira  Coal  Ca,  08  N.  Y.  505; 
these  parties  was  put  into  the  hands  Clancy  v.  Onondago  Salt  Mfg.  Ca,  03 
of  the  plaintiffs;  they  were  to  con-  Barb.  895. 

trol  all,  and  thus  by  united  holding,  '*  It  is  manifest  that  the  means 

united  purchases,  and  no  sales,  save  adopted  were  well  calculated  to  ef- 

such  as  should  be  for  the  benefit  and  feet  the  object  aimed  at,  viz.,  to  force 

the  interest  of  all,  the  market  was  to  com  ujk 

be  controlled,  the  price  of  a  staple  <*  Holding  the  great  amount  of  com 

commodity,  one  of  the  prime  neces-  the  parties  to  this  transaction  did, 

si  ties  of  life,  enhanced,  and  it  was  ex-  with  the   scarcity  of  com  in  the 

pected  great  gains  would  be  made  country,  the  purchase  of  all  cash 

by  the  parties  to  the  combination;  corn   offered  and   of  May   options 

while  he  who  had  corn  to  buy  for  would  tend  not  only  to  cause  an  un- 

food  would  be  compelled  to  pay,  not  natural  rise,  '  to  force  the  price  up,' 

the  price  of  a  free  market,  but  the  but  was  quite  likely  to  bring  about 

sum  to  which,  by  such  combination,  a  corner  in  May  corn, 

such  united  holding  and  withholding,  "With  a  scarcity  of  com  in  the 

the  market  might  be  forced.    .    .  country,  the  direct  tendency  of  this 

**  It  is  manifest  in  the  present  case  combination,  not  only  to  purchase 

that  the  clear  tendency  of  the  acts  of  such  com  and  May  options,  but  to 

the  parties  was  to  unnaturally  en-  withhold    from   market   the   large 

hance   the   price  of  an   article  of  amount  of  this  grain  controlled  by 
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§  80,  There  are  few  compacts  between  merchants  and  busi- 
ness men  which  do  not  tend  directly  or  indirectly  to  elevate  or 
depress  the  market.  It  is  to  the  interest  of  all  buyers  to  de- 
press the  market,  and  of  all  sellers  to  advance  the  market ;  and 
wherever  two  or  more  buyers  are  operating  together  the  very 
object  of  their  co-operation  is  to  secure  some  advantage  by  di- 
rectly or  indirectly  affecting  the  market  in  their  favor;  and 
wherever  two  or  more  sellers  are  operating  together,  the  very 
object  of  their  co-operation  is  to  secure  some  advantage  by 
aflfecting  the  market  in  their  favor.  It  is  by  no  means  true 
that  a  compact  between  parties  co-operating  together  is  null  and 
void,  simply  because  the  object  of  that  compact  is  to  serve  the 
interest  of  those  so  co-operating  by  depressing  or  advancing 
the  market.  The  test  of  the  validity  of  a  compact  of  co-oper- 
ation is  not  whether  it  tends  to  elevate  or  depress  or  even  con- 
trol the  market. 

§  81.  The  rule  stated. —  The  true  rule  concerning  combina- 
tions for  the  operation  of  a  "  corner  "  may  be  stated  as  follows : 
All  contracts  and  undertakings  in  support  of  a  combination, 
the  object  of  which  is  to  secure  such  control  of  the  immediate 
supply  of  any  commodity  or  product  essential  to  the  life  or 
comfort  of  the  community,  as  to  enable  the  combination  to  ar- 
bitrarily control  the  prices  of  such  product  or  commodity,  are 
illegal  and  void. 

§  82.  Before  such  contracts  or  undertakings  can  be  held 
illegal  and  void  it  must  clearly  appear  that  they  were  entered 
into  for  the  express  purpose  of  forming  such  a  combination  as 
above  described,  for  beyond  any  reasonable  question  it  is  en- 
tirely legitimate  for  two  or  more  individuals  to  agree  that  they 
will  co-operate  together  in  buying  all  the  wheat  or  corn  or 
pork,  or  any  other  commodity  that  they  can  afford  to  buy. 
What  one  individual  has  the  right  to  do  in  the  normal  course 
of  trade,  two  or  more  individuals  have  the  right  to  do;  and  if 
one  man  may,  in  the  exercise  of  his  own  judgment,  buy  all 
that  he  can  aflford  to  buy  of  any  given  product  in  the  belief 
that  in  the  normal  course  of  events  the  product  is  bound  to  ad- 
vance in  price,  two  or  more  men  may  do  the  same  thing,  and 

these  confederates,  was  injurious  to  Brightly'sR  86-40."  Cummings  et  al. 

the  public  and  therefore  void.   Craft  v.  Foss  et  al.  (May,  1891),  40  III  Appi 

V.  McConoughy,  supra;   Homer  v.  523.  530,  531.    Case  affirmed  (1894), 

Neves,  7  Bing.  748;  Com.  v.  Carlisle,  149  lU.  858,  359,  88  N.  E.  R  55a 
6 
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may  enter  into  a  compact  to'  pool  their  resources  and  co-oper- 
ate together  in  support  of  their  conviction  that  the  price  of 
any  particular  commodity  is  sure  to  advance.  It  is  only  where 
such  a  combination  is  formed  for  the  express  purpose  of  arbi- 
trarily and  artificially  advancing  prices  that  all  undertakings 
upon  which  the  combination  is  based  are  null  and  void. 

§  83«  Law  concerning  contracts  in  restraint  of  trade  has 
no  application, —  The  law  governing  contracts  in  restraint  of 
trade  has  no  application  whatsoever  to  combinations  formed 
for  the  purpose  of  cornering  the  market.  In  decisions  holding 
such  combinations  illegal,  propositions  are  frequently  found  to- 
the  effect  that  such  combinations  are  illegal  because  in  restraint 
of  trade.  As  will  more  fully  appear  in  a  subsequent  chapter, 
contracts  in  restraint  of  trade  are  confined  within  certain  well- 
defined  limits;  but  even  were  they  not,  it  is  far  from  accu- 
rate to  say  that  the  creating  of  a  "  corner "  operates  in  any 
manner  to  restrain  trade;  on  the  contrary,  all  the  operations 
leading  up  to  a  "  corner,"  and  all  the  operations  which  follow 
the  dissolution  of  a  "  comer,"  tend  to  increase  and  stimulate 
trade  abnormally  and  feverishly. 

§  84.  Bights  of  parties  to  combination  to  create  a  corner. — 
No  party  to  any  agreement  or  undertaking  providing  for  the 
formation  of  a  combination  to  operate  a  "  corner  "  can  main- 
tain an  action  for  services  growing  out  of  any  of  the  transac- 
tions of  the  combination.^ 

§  85.  Not  confined  to  necessaries  of  life. —  It  is  seldom  that 
any  attempt  ia  made  to  create  a  "  corner '  •  in  any  commodity 
or  product  or  stock  that  is  not  dealt  in  upon  some  board  of 
trade  or  stock,  exchange,  but  the  character  of  the  product  or 
commodity  or  stock  is  not  the  factor  which  determines  the 
validity  of  the  combination.  Illegal  combinations  are  not  con- 
fined to  necessaries  of  life. 

§  86.  Any  combination  the  object  of  which  is  to  force  ficti- 
tious and  unnatural  advances  in  prices  and  oppress  those  whose 
necessities  compel  them  to  buy  is  unlawful.  But  most  of  the 
reported  cases  bearing  directly  on  "corners"  involve  either 
food  products  or  stocks.^ 

iFoss  et  aL  v.  Cummings  et  al,    Mich.  447,  9  N.  R  R  525.    In  this 

supra,  case  the  Michigan  court  said:  "The 

2  Raymond   v.  Leavitt   (1S81),   46    object  of  the  arrangement  between 
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§'87.  An  agreement  to  buy  up  the  control  of  the  stock  of  a 
corporation,  and  to  make  purchases  for  future  deliveries  so  as 
to  create  a  "  corner,"  is  illegal,  and  the  parties  to  such  an  agree- 
ment are  not  partners.^ 

§  88.  Money  advanced  to  operate  a  ^<  corner ''  cannot  be 
recovered  back. —  A  party  to  a  combination  to  create  a  "  corner  " 
who  has  advanced  funds  for  the  operation  of  the  "  corner  "  can- 
not recover  back  amounts  actually  expended  by  the  combina- 
tion according  to  the  terms  of  the  illegal  agreement,  but  may 
recover  whatever  balance  may  remain  unexpended  in  the  treas- 
ury of  the  combination.* 

these  parties  was  to  force  a  fictitious  purpose,  leaving  individual  action 
and  unnatural  rise  in  the  wheat  free.  In  England  there  have  been 
market  for  the  express  purpose  of  several  statutes  narrowing  or  repeal- 
getting  the  advantage  of  dealers  and  ing  all  of  the  ancient  statutes,  and 
purchasers,  whose  necessities  com-  more  recently  covering  the  whole 
polled  them  to  buy,  and  necessarily  ground.  But  so  long  as  tlie  early 
to  create  a  similar  difficulty  as  to  all  statutes  only  were  repealed,  it  was 
persons  who  had  to  obtain  or  use  considered  tiiat  enough  remained  of 
that  commodity,  which  is  an  article  the  common  law  to  punish  combina- 
indispensable  to  every  family  in  the  tions  to  enhance  values  of  commod- 
country.  That  such  transactions  are  ities.  And  when  this  doctrine  be- 
hazardous  to  the  comfort  of  the  com-  came  narrowed,  it  seems  to  have 
munity  is  universally  recognized,  been  considered  that  such  combina- 
This  alone  may  not  be  enough  to  tions  to  enhance  the  price  of  provis- 
make  them  illegal.  But  it  is  enough  ions  remained  under  the  ban." 
to  make  them  so  questionable  that  ^  Sampson  v.  Shaw  (1869),  101  Mass. 
very  little  further  is  required  to  bring  145. 

them  within  distinct  legal  prohibi-  ^  Sampson  v.  Shaw  (1S60),  101  Mass. 
tion.  There  is  no  doubt  that  modern  145.  Upon  other  evidence  offered 
ideas  of  trade  have  practically  abro-  by  the  defendant  and  admitted 
gated  some  common-law  doctrines  against  the  objection  of  the  plaint- 
which  are  supposed  to  unduly  hamper  iff,  the  auditor  found  that  the  plaint- 
commerce.  At  the  common  law  there  iff,  the  firm  of  Thaxter  &  Company, 
js  no  doubt  such  transactions  as  were  and  John  Richardson  entered  into 
hereoontemplated,although  confined  an  agreement  to  operate  in  the  stock 
to  a  single  person,  were  indictable  of  the  Maiden  &  Melrose  Horse  Rail- 
misdemeanors  under  the  law  appli-  way  Ck>mpany,  for  the  purix).se  of 
cable  to  forestalling  and  engrossing,  getting  '*  a  comer,"  Thaxter  &  Corn- 
Some  of  our  states  have  abolished  pany  taking  one-half  and  the  plaint- 
the  old  statutes  which  were  adopted  iff  and  Richardson  each  one-quarter 
on  this  subject,  and  which  were  some-  interest  in  the  operation;  tiiat  the 
times  regarded  as  embodying  the  plan  of  operation  was  as  follows: 
whole  law  of  such  cases.  Where  this  Thaxter  &  Company  were  to  be  the 
has  been  done,  as  in  New  York,  the  managers,  and  were  to  buy  up  a  large 
statutes  have  replaced  them  by  re-  quantity  of  the  stock  and  control  it 
straints  on   combinations  for  that  in  such  a  manner  as  to  make  a  large 
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§  S9.  All  parties  participating  are  equally  iuvolyed. — All 

parties  participating  in  an  illegal  combination  with  knowledge 
of  its  character,  whether  they  participate  as  principals  or  agents, 
are  ^like  guilty,  and  none  can  assert  as  against  the  others  any 
right  based  upon  the  illegal  transactions.' 

§  90.  Principal  and  agent. — An  agent  who  is  employed  to 
assist  his  principal  in  an  illegal  combination  cannot  recover  of 
his  principal  for  service  or  for  money  advanced  in  the  execu- 
tion of  the  illegal  object;  nor  can  the  principal  recover  of  the 
agent  money  he  has  advanced  the  agent  to  be  used  by  him  in 
the  prosecution  of  the  illegal  objects  of  the  combination ;  nor 
can  a  principal  recover  of  the  agent  moneys  received  by  the 
agent  in  the  course  of  his  employment  arising  out  of  the  ille- 
gal transactions.' 

demand  for  it,  so  that  parties  selling  the  money  invested  therein  was  sub- 
on  time  would  be  compelled  to  pay  stantially  lost,  and  no  settlement  or 
large  differences;  Thaxter  &  Com-  adjustment  thereof  had  ever  been 
pany  were  then  to  receive  and  make  made. 

proposals  and  agreements  thereon  for  The  auditor  on  this  evidence  ruled 
the  purchase  of  stock  to  be  delivered  that  the  "agreement  for  operating 
at  a  future  day,  the  parties  agreeing  was  illegal  and  void;  that  the  par- 
te sell  not  then  having  the  stock  in  ties  did  not  become  copartners  by 
possession  or  owning  it,  and  then  the  force  of  the  agreement  or  any  acts 
sellers,  when  the  day  for  delivery  done  in  pursuance  thereof;  and  that 
should  arrive,  would  be  compelled  to  the  defendant  could  not  set  up  said 
pay  such  prices  or  differences  as  the  agreement  or  the  acts  done  under  it 
parties  to  this  combination  might  in  answer  to  the  plaintiff's  claim." 
ask;  the  money  to  carry  on  the  Sampson  v.  Shaw,  suprcL 
operation  was  to  be  furnished,  and  ^  Samuels  et  aL  v.  Oliver  et  al. 
the  profits  or  losses  shared  or  borne,  (1889),  130  UL  78,  22  N.  K  R  499. 
by  the  parties  in  proportion  to  their  ^  Samuels  et  aL  v.  Oliver  et  aL, 
respective  interests;  that  said  stock  supra.  In  this  case  the  supreme 
at  that  time  was  of  little,  if  any,  in-  court  of  Illinois  said:  **  In  the  spring 
trinsic  value,  and  was  selling  in  the  and  summer  of  1882,  appeUees  under- 
market  for  about  five  dollars  per  took  to  run  what  is  known  as  a 
share;  that  Richardson  paid  in  money  'corner'  in  Na  2  red  winter  wheat, 
from  time  to  time,  as  called  for,  in  the  St  Louis  market,  and  for  that 
under  the  agreement,  for  carrying  purpose,  and  to  aid  them  in  bringing 
on  the  operations;  that  the  plaintiff  about  that  result,  employed  appel- 
authorized  Thaxter  &  Company  to  lants  and  eight  or  nine  other  brokers 
use  his  funds  in  their  hands  as  far  as  of  the  city  of  St.  Louis,  and  through 
necessary  for  the  same  purpose;  these  agencies  secured  contracts  for 
that  Thaxter  did  proceed  to  make  the  sale  of  large  quantities  of  wheat, 
purchases,  and  in  so  doing  expended  to  be  delivered  on  or  before  the  last 
ft  large  sum  of  money;  that  the  day  of  June,  1882,  and  aggregating 
operation  in  the  Maiden  and  Melrose  about  1,100,000  bushels.  At  the  same 
stock  was  not  successful;  and  that  time,  through  these  same  agencies, 
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§  91v  But  unless  it  appears  from  the  evidence  that  the  agent- 
Is  either  a  party  to  the  illegal  combination,  or  had  such  knowl- 
edge of  it  that  in  the  performance  of  his  duties  he,  in  a  man* 
ner,  participated  in  the  combination,  the  agent  may  recover  for 

appellees  bought  up  and  secured  sub-  owned  the  cash  wheat  at  the  time* 

stantially  all  of  that  grade  of  wheat  and  those  who  owed  the  wheat  could 

actually  in   the   market.     By  this  not  buy  it  to  deliver  it  Wheat  could 

means  appellees  were  enabled  to  com-  not  be  had  at  current  prices  at  that 

pel  those  whose  contracts  they  held  tima  I  know  that  Oliver  had  all  the 

and  had  thus  secured,  for  the  deliv-  cash  wheat  from  the  fact  that  I  had 

ery  of  wheat  on  or  before  the  day  some  for  him  myself,  and  from  the 

named,  to  pay  in  settlement  what-  fact  that  others  held  it  for  him,  and 

ever  price  appellees  might  be  able  to  I  know  it  from  the  facjb  that  he  told 

fix  as  the  market  price,  or  might  de-  me  sa' 

mand  .  .  .  There  is  no  serious  "Publicx)olicy  will  not  permit  ap* 
question  of  the  illegal  purpose  for  i)ellant8  to  recover  for  the  money 
which  appellants  were  employed.  It  advanced  by  them  in  the  illegal  busi* 
was  to  give  appellees  control  of  the  ness  of  appellees,  nor  wiU  the  law 
wheat  market  They  employed  a  give  an  action  to  appellees  to  recover 
large  number  of  brokers  of  the  city  from  appellants  moneys  paid  to  them 
to  cooperate  with  appellants  secretly,  by  other  parties  in  the  prosecution 
and  to  buy  up  all  the  wheat  actually  of  such  illegal  enterprise.  Ex  turpi 
in  market,  and  at  the  same  time  pro-  causa,  non  oritur  actio.  The  enhance- 
cnre  contracts  for  the  sale  and  future  ment  of  the  price  of  an  article  of 
delivery  of  large  quantities  of  such  prime  necessity,  such  as  wheat  or 
wheat  which  they  knew  could  not  other  articles  necessary  for  food,  for 
be  had  in  the  market  The  witness  pui'poses  of  extortion,  is  against  pub- 
J.  C.  Ewald,  at  one  time  president  of  lie  policy.  (Fuller  v.  Dane,  18  Pick, 
the  Merchants*  Exchange  and  a  mem-  472;  De  Witt  v.  Brisbane,  16  N.  Y. 
ber  of  It  says:  'By  "cornering  the  508.)  ' Combinations  whose  object  is 
market "  I  mean  when  parties  have  to  create  what  are  known  as  "  cor- 
contracts  on  hand  for  a  greater  ners"  in  the  market,  or  to  control  the 
amount  ihan  the  sellers  have  cash  trafSo  in  any  staple  which  is  a  popu- 
giain  to  deliver.  There  was  a  greater  lar  necessity,  or  to  enhance  the  price 
amount  of  contracts  than  cash  grain  thereof,  or  to  withhold  the  same  from 
to  deliver.  The  supply  of  cash  wheat  the  market,  are  illegal'  (Greenhood 
at  that  time  in  the  market  was  owned  on  Public  Policy,  643;  Wright  v. 
entirely  by  Oliver.  .  .  .  I  arrived  Crabb,  78  Ind.  487;  Graft  v.  McCon- 
at  the  conclusion  that  the  market  oughy,  79  111.  846.)  Such  a  transao- 
was  cornered,  as  above  stated,  be-  tion,  if  had  in  this  state,  would  be 
cause  I  knew  that  a  great  many  void,  as  being  in  contravention  of 
owed  wheat,  at  the  time,  to  Oliver  the  Criminal  Code,  sea  180,  ch.  88. 
and  his  brokers*  that  could  not  de-  Schneider  et  aL  v.  Turner,  ante,  p.  28. 
liver  it  It  was  not  for  sale  on  the  ''An  agreement  to  make  a  comer 
market,  to  deliver  on  the  contracts  in  stock,  by  buying  it  up  so  as  to  con- 
to  Oliver.  This  was  occasioned  from  trol  the  market  aud  then  purchasing 
the  fact  that  Oliver  and  his  brokers  for  future  delivery,  is  illegal,  and  a 
had  the  wheat  due  them,  and  also  party  thereto  whose  funds  have  been 
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services  performed  by  him  as  a  brqker,  even  though  his  prin- 
cipal was  engaged  in  an  illegal  combination  with  others  to 
corner  the  market.^ 

§  92.  Court  of  equity  will  investigate  real  nature  of  con- 
tract.—  Where  a  court  of  equity  is  called  upon  to  enforce  any 
contract,  it  may  admit  evidence  of  the  parties  to  show  that  the 
contract  was  in  support  of  an  unlawful  combination,  even 
though  the  illegality  of  the  combination  is  not  set  up  by  the 
pleadings.' 

used,  by  bis  consent,  in  carrying  out  Wright  and  other  members  of  the 

the  agreement,  cannot  recover  the  board  of  trade  had  reasonably  accu- 

same  back.    (Sampson  t.  Shaw,  101  rate  Information  as  to  the  quantity 

Mass.  145.)    So  it  has  been  held  that  of  mess  pork  on  the  market  in  Chi- 

one  who  loans  or  advances  money  to  cago  and  other  cities,  and  Wright 

be  used  for  the  purpose  of  making  a  himself  testified  that  three-fourths 

corner   in   wheat    cannot    recover,  of  such  pork  was  packed  in  Chicaga 

(Raymond  v.  Leavitt,  46  Mich.  447.)  He  knew  that  mess  pork,  to  be  what 

Bo  also  money  paid  in  furtherance  of  is  called  "  regiJar,"  must  be  packed 

an  illegal  transaction  or  purpose  can-  in  a  certain  way  and  between  Octo- 

not  be  recovered  by  the  party  ad-  ber  1st  and  the  first  of  the  following 

vancing  the  same.    Ball  v.  Gilbert,  April,  and  that  the  market  could  not 

13  Met.  897;  Dixon  v.  Olmstead,  9  be  stocked  with  new  pork  after  their 

Vt.  810;  Wheeler  v.  Russell,  17  Mass.  operations   were   commenced,  soon 

258;  People  v.  Fish,  14  Wend.  9.''  after  the  middle  of  April,  and  before 

1  Wright  y.  Crabbs  (1881),  78  Ind.  the  deal  would  be  closed.  On  this 
487.  branch  of  the  case  it  is  a  strong  cir- 

2  Wright  V.  Cudahy  (1897),  168  HL  cumstance  tending  to  show  that, 
86,  48  N.  K  R.  89l  The  testimony  of  whether  Cudahy  continued  to  be  a 
Cudahy,  when  called  as  a  witness  by  partner  with  Wright  or  not,  the 
the  complainants,  was,  that  when  scheme  was  to  comer  the  market; 
Wright  proposed  that  they  go  into  that  from  18,000  to  20,000  barrels  of 
the  deal  together  he  said  he  could  buy  the  pork  purchased,  and  wAich  was 
probably  150,000  or  160,000  barrels  of  delivered  through  the  Cudahy  pack- 
pork  and  get  the  market  short,  and  ing-house,  was  taken  out  of  the  bar- 
make  his  own  price  for  the  balance  rels  by  the  direction  of  Cudahy  and 
over  the  pork  actually  in  existence;  Wright — at  least  with  the  knowl- 
that  there  was  not  above  75,000  bar-  edge  and  consent  of  both  —  and  made 
rels  in  the  Chicago  market.  This  "irregular"  by  sawing  the  pieces 
was  not  denied  by  Wright  except  as  through  the  ribs  and  repacking 
to  the  quantity  in  the  Chicago  mar-  them,  thus  so  changing  its  condition 
ket,  but  he  claimed  that  by  the  deal  that  it  could  not  be  delivered  on 
they  intended  merely  to  take  advan-  contracts  made  on  the  board  for 
tage  of  the  favorable  condition  of  *'  regular  "  mess  pork,  and  reducing 
the  market;  that  there  was  a  short  the  amount  of  such  pork  on  the 
corn  crop  the  year  before  and  he  market  by  the  amount  so  changed, 
counted  on  a  short  supply  of  hogs.  Wright  testified  that  this  was  done 
The  evidence  tends  to  show   that  so  that  the  pork  could  not  be  shipped 


§  92.]  "  COKNEBS."  71 

in   again,  resold   and  delivered  to  It  is  evident  that  that  is  precisely 

them;  that  he  did  not  want  to  be  what  he  was  attempting  to  da    By 

baying  and  selling  the  same  pork  the  attempt  the  market  price  of  pork 

over  and  over  again.    In  his  testi-  was  advanced,  and  although  the  deal 

monj  he  defined  a  "corner"  to  be  eventually  proved  unsuccessful,  the 

^  where  somebody  succeeds  in  buy-  attempt  to  comer  the  market,  and 

ing  for  future  delivery  more  prop-  the  contract  under  which  this  at- 

erty  of  a  given  kind  than  is  possible  tempt  was  made,  were  in  direct  con* 

for  the  seller  to  deliver  before  the  flict  with  the  statute 
day  of  the  maturity  of  the  contract." 
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§  93.  Gambling   contracts   under   the  common  law. — 

Wagers  were  permitted  under  the  common  law  provided  they 
violated  neither  public  decency  nor  morality,  and  were  not 
contrary  to  any  well-recognized  principle  of  public  policy.  Ke- 
covery  might  be  had  upon  wagers  provided  the  wager  was  not 
contrary  to  public  policy  nor  of  an  immoral  nature,  and  pro- 
vided further  that  it  did  not  detrimentally  aflfect  the  interest^ 
feelings  or  character  of  a  third  person.* 

§94«  The  law  of  England  as  modified  by  statutes.— By 
the  « Bubble  Act "  (6  Geo.  L,  ch.  18)  it  was  enacted :  "  That 
from  and  after  the  four  and  twentieth  day  of  June,  one  thou- 
sand  seven  hundred  and  twenty,  all  and  every  the  undertak- 
ings and  attempts  described,  as  aforesaid,  and  all  other  publia 
undertakings  and  attempts,  tending  to  the  common  grievance, 
prejudice  and  inconvenience  of  his  Majesty's  subjects,  or  great 
numbers  of  them,  in  their  trade,  commerce,  or  other  lawful  af- 
fairs, and  all  public  subscriptions,  receipts,  payments,  assign- 
ments, transfers,  pretended  assignments  and  transfers,  and  all 
other  matters  and  things  whatsoever,  for  furthering,  counte- 
nancing or  proceeding  in  any  such  undertaking  or  attempt,  and 
more  particularly  the  acting  or  presuming  to  act  as  a  corpo- 
rate body  or  bodies,  the  raising  or  pretending  to  raise  transfer- 
able stock  or  stocks,  the  transferring  or  pretending  to  transfer 
or  assign  any  share  or  shares  in  such  stock  or  stocks,  without 
legal  authority,  either  by  act  of  parliament,  or  by  any  char- 
ter from  the  crown,  to  warrant  such  acting  as  a  body  corpo- 
rate, or  to  raise  such  transferable  stock  or  stocks,  or  to  trans- 
fer shares  therein,  and  all  acting  or  pretending  to  act  under 
any  charter,  formerly  granted  from  the  crown,  for  particular 
or  special  purposes  therein  expressed,  by  persons  who  do  or 
shall  use  or  endeavor  to  use  the  same  charters  for  raising 
a  capital  stock,  or  for  making  transfers  or  assignments,  or 
pretended  transfers  or  assignments  of  such  stock,  not  intended 

13  Chitty  on  Contracts,  1006;  Benjamin  on  Sales  (4th  Am.  ed.)»  pp.  615,. 
618;  Monroe  v.  Smelley,  25  Tex.  587. 
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or  designed  by  such  charter  to  be  raised  or  transferred,  and 
all  acting  or  pretending  to  act  under  any  obsolete  charter  be- 
come void  or  voidable  by  non-user  or  abuser,  or  for  want  of 
making  lawful  elections,  which  were  necessary  to  continue 
the  corporation  thereby  intended,  shall  (as  to  all  or  any  such 
acts,  matters  and  things,  as  shall  be  acted,  done,  attempted, 
endeavored  or  proceeded  upon,  after  the  said  four  and  twen- 
tieth day  of  June,  one  thousand  seven  hundred  and  twenty) 
forever  be  deemed  to  be  illegal  and  void,  and  shall  not  be 
practiced  or  in  any  wise  put  in  execution." 

A  subsequent  section  provided  that  all  such  unlawful  under- 
takings should  be  deemed  common  nuisances;  and  the  twen- 
tieth section  pointed  out  the  mode  in  which  merchants  and 
tradcFs  might  have  their  remedies  against  the  undertakers.^ 

§  95,  Later  it  was  enacted'  "that  all  contracts  or  agree- 
ments, whether  by  parol  .or  in  writing,  by  way  of  gaming  or 
wagering,  should  be  null  and  void ;  and  that  no  suit  should  be 
brought  or  maintained  in  any  court  of  law  or  equity  for  recov- 
ering any  sum  of  money  or  valuable  thing  alleged  to  be  won 
upon  any  wager,  or  which  should  have  been  deposited  in  the 
hands  of  any  person  ,to  abide  the  event  on  which  any  wager 
should  have  been  made." 

1  By  the  6  George  TV,,  chapter  91,  law  on  this  subject    But  it  now  ap- 

however,  which  recites  *'that  it  is  pears  to  be  quite  decided  that  the 

expedient  that  the  several  imdertak-  raising  of  transferring  shares  in  the 

iugs,  attempts,  practices,  acts,  mat-  stock  of  a  company  is  not  of  itself 

ters  and  things  aforesaid  (in  the  said  an  offense  at  common  law;  and  it 

act  of  6  Geo.  L  mentioned)  should  would   even   appear  to  have  been 

be  adjudged  and  dealt  with  in  like  doubted  whether  the  mere  presum- 

manner  as  the  same  might  have  been  ing  to  act  as  a  corporation  is  of  itself 

judged  and  dealt  with  according  to  an  illegal  act    But  if  there  were  any 

the  common  law,  notwithstanding  evidence  that  the  creation  of  such  as- 

the  said  act,"  the  eighteenth,  nine-  signable  shares  had  been  productive 

teenth   and  twentieth   sections   of  of  injury  or  inconveniei\ce  to  the 

the  6  George  I.,  chapter  18,  were  re-  queen's  subjects,  that  would  render 

pealed;  and  the  result  of  this  was  to  their  creation  illegal    And  so  if  it 

leave  in  full  operation  thecommon  law  appeared  that  tlie  scheme  in  respect 

relative  to  such  schemes  as,  whether  of  which  such  shares  were  created 

mentioned  in  the  6  George  L  or  not,  was  one  manifestly  impracticable, 

could  be  considered  injurious  to  the  such  scheme  would  be  held  to  be  a 

public  welfara  mere  bubble  and  illegal    2  Chitty  on 

Formerly,  indeed,  it  was  thought  Contracts,  p.  1012  (1874). 
that  the  6  George  L,  chapter  18,  was       >  8  and  0  Vict,  ch.  109,  §  la 
merely  declaratory  of  the  common 
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§  96.  Under  this  act  it  has  been  held  that  a  contract  for  the 
future  delivery  of  railway  shares  is  good  if  the  party  in  good 
faith,  at  the  time  of  making  the  contract,  intended  to  actually 
deal  in  the  shares  in  question.^ 

§  97.  It  has  also  been  held  that  a  broker  who  has  become 
personally  liable  under  the  rules  of  the  stock  exchange  for 
transactions  entered  into  at  the  request  of  his  client  can  re- 
cover his  commissions,  although  he  knew  that  his  client  at  the 
time  the  orders  were  given  had  no  intention  to  actually  deal 
in  the  stocks,  but  intended  to  settle  upon  differences.^ 

§  98,  Wagering  contracts  unlkwful  in  America. — Notwith- 
standing their  validity  within  certain  limitations  at  common 
law,  all  wagering  contracts  are  held  to  be  illegal  and  void  as 
against  public  policy  under  the  American  decisions.' 

iQrizewood  v.  Blane,  11  C.  R  538.  contract  price  and  the  market  price 
2  Thacker  v.  Hardy,  4  Q.  R  D.  685,  of  the  goods  at  the  date  fixed  for  ex- 
also  48  Lb  J.  Q.  B.  289.  ecuting  the  contract,  then  the  whole 
The  effect  of  the  statute  of  8  and  9  transaction  constitutes  nothing  more 
Victoria,  supra,  is  stated  by  Mr.  Ben-  than  a  wager,  and  is  nuU  and  void 
jamin  as  foUows:  *' At  common  law,  under  the  statute."  Benjamin  on 
wagers  that  did  not  violate  any  rule  Sales  (4th  Am.  ed.),  615. 
of  public  decency  or  morality,  or  any  '  Irwin  v.  Williar  (1883),  110  U.  S. 
recognized  principle  of  public  policy,  508;  Dickson's  Ex*r  v.  Thomas.  97  Pa. 
were  not  prohibited.  Since  the  pas-  St  278;  Gregory  v.  Wendell,  40  Mich, 
sage  of  the  above  statute,  however,  432;  Lyon  v.  Culbertson,  83  UL  33; 
c»ses  have  arisen  which  present  the  Melchert  v.  American  Union  TeL  Ca, 
question  whether  an  executory  con-  3  McCrary,  521,  11  Fed.  R  193,  and 
tract  for  the  sale  of  goods  is  not  a  de-  note;  Barnard  v.  Backhaus,  52  Wis. 
vice  for  indulging  in  the  spirit  of  598^  Kingsbury  v.  Kirwan,  77  N.  Y. 
gaming  which  the  statute  was  in-  612;  Story  v.  Salomon,  71  N.  Y.  420; 
tended  to  repress.  It  has  already  Love  v.  Harvey,  114  Mass.  80. 
been  shown  that  a  contract  for  the  In  Irwin  v.  Williar  the  supreme 
sale  of  goods  to  be  delivered  at  a  court  of  the  United  States  said :  *'The 
future  day  is  valid,  even  though  the  generally  accepted  doctrine  in  this 
seller  has  not  the  goods,  nor  any  other  country  is,  as  stated  by  Mr.  Benja- 
means  of  getting  them  than  to  go  min,  that  a  contract  for  the  sale  of 
into  the  niarket  and  buy  them.  But  goods  to  be  delivered  at  a  future  day 
such  a  contract  is  only  valid  where  is  valid,  even  though  the  seller  has 
the  parties  really  intend  and  agree  not  the  goods,  nor  any  means  of  get- 
that  the  goods  are  to  be  delivered  by  ting  them  other  than  to  go  into  the 
the  seller,  and  the  price  to  be  paid  market  and  buy  them;  but  such  a 
by  the  buyer.  If,  under  the  guise  of  contract  is  only  valid  when  the  par- 
such  a  contract,  the  real  intent  be  ties  really  intend  and  agree  tliat  the 
merely  to  speculate  in  the  rise  or  fall  goods  are  to  be  delivered  by  the  seller 
of  prices,  and  the  goods  are  not  to  be  and  the  price  to  be  paid  by  the  buyer; 
delivered,. but  one  party  is  to  i)ay  to  and  if,  under  guise  of  such  a  con- 
the  other  the  difference  between  the  tract,  the  real  intent  be  merely  to 
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§  99.  Yarions  forms  of  commercial  transactions. —  It  will 
be  convenient  to  state  and  bear  in  mind  the  various  forms  of 
legitimate  commercial  transactions: 

1.  For  immedidte  delivery. —  The  simplest  of  commercial 
transactions  is  where  a  party  sells  to  another  an  article  which 
the  seller  has  in  his  possession,  and  makes  immediate  delivery^ 
receiving  therefor  the  price  agreed  upon. 

2.  For  future  delivery. — Transactions  for  future  delivery  fall 
under  the  following  heads : 

{a)  Where  the  seller  has  in  his  possession  the  article  sold 
ready  for  immediate  delivery,  but  the  buyer  for  some  reason 
wishes  the  delivery  postponed. 

(J)  Where  the  seller  has  the  article  in  his  possession  but  not 
ready  for  immediate  delivery  —  such  as  goods  in  process  of 
manufacture,  growing  crops,  etc. 

speculate  in  the  rise  or  faU  of  prices,  of  later  decisions,  the  opinion  pro- 

andthe  goods  are  not  to  be  delivered,  ceeds  to  declare  the  result  and  rule 

but  one  fyarty  is  to  pay  the  other  the  which  we  believe  to  be  sustained  by 

difference  between  the  contract  price  authority,  and  in  harmony  with  the 

and  the  market  price  of  the  goods  at  present  time,  in  the  following  ian- 

the  date  fixed  for  executing  the  con-  guage:   "The  uniform  tendency  of 

tract,  then  the   whole  transaction  the  later  decisions  is  to  treat  all 

constitutes   nothing   more   than   a  gaming  contracts  and  aU  wagers  as 

wager,  and  is  null  and  void."    Flagg  utterly  void.    VTe  feel  ourselves  au- 

Y.  Baldwin,  88  N.  J.  Eq.  219;  Picker-  thorized  to  conform  our  decisions  to 

ing  V.  Cease,  79  IlL  328;  Kirkx)atrick  the  public  policy  and  to  the  sense  of 

V.  Bonsai,  72  Pa.  St  155;   Cobb  v.  morality  which  the  modern  decisions 

Prell,  16  Cent.  Law  Jour.  458;  Hooker  and  the  modem  legislation  on  the 

V.  EZnab,  26  Wi&  511.  subject  of  gaming  and  wagers  so 

In  Monroe  v.  Smelley,  25  Tex.  587,  clearly  indicatea    We  find  that  the 

it  is  said:  "It  is  true  that  by  the  ancient  rule  of  the  common  law  was 

common   law   an   action  could  be  subject  to  certain  exceptions,  and,  in 

maintained  on   a  wager,  although  proportion  as  the  oourts  have  con- 

the  parties  had  no  previous  interest  sidered  these  questions,  these  excep- 

in  the  question  on  which  it  was  laid,  tions  to  the  ancient  rule  have  been 

But  this  proposition  was  always  sub-  adjudged  to  be  more  and  more  com- 

ject  to  qualifications.    These  qualifi-  prehensive  in  their  embrace,  until,  as 

cations  were  that  an  action  could  has  been  said,  the  exceptions  to  the 

not  be  maintained  on  a  wager  if  it  rule  have  taken  the  place  of  the  rule 

was  contrary  to  public  policy  or  im-  itself.    We  think  that  in  the  true 

moral,  or  in  any  other  respect  tended  spirit  and  meaning  of  the  exceptions 

to  the  detriment  of  the  public,  or  if  to  the  old  rule,  all  idle  wagers  and  all 

it  affects  the  interests^  feelings  or  gaming  contracts  may  be  properly 

character  of  a  third  person."  held  to  be  void."    To  the  same  effect 

After   reviewing   cases   at   some  is  Conner  v.  Mackey,  20  Tex.  747^ 
length  which  iUustrate  the  tendency 
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(c)  Where  the  seller  has  not  in  his  possession  the  article  sold, 
but  has  already  contracted  for  the  article,  and  simply  postpones 
delivery  until  the  contract  he  relies  upon  is  fulfilled. 

{d)  Where  the  seller  has  not  the  article  in  his  possession,  and 
has  made  no  contract  for  the  same,  but  expects  to  go  out  and 
either  buy  or  contract  for  the  article  and  secure  the  same  in 
time  to  make  his  delivery. 

These  several  forms  of  commercial  transactions  are  normal, 
proper  and  legitimate,  and  are  in  every-day  use  in  the  com- 
mercial world. 

§  100.  It  was  once  held^  that  if  a  party  enters  into  a  con- 
tract for  the  sale  of  goods  to  be  delivered  at  a  future  day,  and 
neither  has  the  goods  at  the  time,  nor  has  entered  into  any 
prior  contract  to  buy  them,  nor  has  any  reasonable  expectation 
of  receiving  them  by  consignment,  but  means  to  go  into  the 
market  and  buy  the  goods  which  he  has  contracted  to  deliver, 
such  a  contract  on  the  part  of  the  vendor  amounted  to  a  wager 
on  the  price  of  the  goods  in  the  market.  This  decision  covers 
case  {d)  under  "  Future  Deliveries."  In  a  later  case,  however,' 
this  dictum  of  Lord  Tenterden's  was  unanimously  overruled, 
one  of  the  judges  declaring  that  the  doctrine  was  clearly  con- 
trary to  law;  another  judge  stating  that  there  existed  no  prin- 
ciple in  its  favor;  and  later  English  cases  are  to  the  same  eflfect.' 

§  101.  And  it  is  well  settled  that  contracts  for  future  deliv- 
ery may  be  made,  leaving  the  day  of  delivery  to  be  selected  by 
one  party  or  the  other,  as  the  agreement  may  provide,  some- 
times at  the  seller's  option,  sometimes  at  the  buyer's  option.* 

§  102.  And  the  contract  may  be  obligatory  upon  one  party 
and  not  upon  the  other.* 

1  See  Lord  Tenterden  in  Bryan  v.  tioned  form  is  that  wherein  an  ezecu- 
LewiBy  Ry.  &  M.  380.  tory  contract  is  obligatory  upon  one 

2  Hibblewhite  v.  McMorine,  5  Mee&  party  but  not  upon  the  other.  A.  may, 
A  W.  463.  for  a  sufficient  consideration,  bind 

*  Mortimer  t.  McCallan,  6  Mees.  &  himself  to  buy  at  a  fixed  price  all  the 
"W.  58;  Stanton  v.  Small,  3  Sandf.  230;  wheat  that  B.  may  bring  to  his  ware-  i 
HcUvaine  v.  Egerton,  2  Robt.  422;  house  on  a  certain  day;  B.,  however, 
Walcott  V.  Heath,  78  111.  483;  Kings-  may  be  under  no  obligation  to  bring 
bury  V.  Kirwan  (Sup.  Ct  N.  Y.),  6  any  wheat  at  all.  In  Giles  v.  Brad- 
Cent  L.  J.  22a  ley,  2  Johns.  Cas.  253,  the  court  said:  j 

<WiUiams  v.  Tiedemann  (1878),  6  "There  can  be  no  doubt  that  a  con-  \ 

Ma  App.  269.  tract  may  be  so  made  as  to  be  op- 

^  Nearly  analogous  to  the  last  men-  tional  on  one  of  the  parties  and  ob- 
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§  103.  Speculation. —  In  the  broadest  sense  of  the  term,  spec- 
ulation is  the  hazarding  of  one's  fortune  upon  contingencies 
more  or  less  uncertain.  There  can  be  no  speculation  where 
the  event  is  certain ;  and  the  extent  to  which  a  given  trans- 
action is  speculative  is  exactly  in  proportion  to  the  uncertainty 
of  the  contingencies  upon  which  the  transaction  is  based. 

Aside  from  the  simple  transaction  of  the  purchase  of  a  prod- 
uct or  an  article  for  consumption  by  the  buyer  and  not  for 
resale,  there  are  few  commercial  transactions  into  which  the 
element  of  speculation  does  not  enter  to  a  greater  or  less  ex- 
tent. 

§  104. in  transactions  for  immediate  delivery. — Ee- 

ferring  to  the  enumeration  of  the  various  forms  of  commercial 
transactions,  it  is  obvious  that  the  element  of  speculation  not 
only  may,  but  does,  enter  into  transactions  for  immediate  de- 
livery. In  such  transactions  the  element  of  speculation  is 
entirely  upon  the  side  of  the  buyer.  So  far  as  the  seller  is  con- 
cerned the  transaction  itself  terminates  all  contingencies  for 
him ;  whereas,  if  the  buyer  is  purchasing  to  sell  again  at  an 
advanced  price,  as  is  the  case  with  all  merchants  and  middle- 
men, the  buyer  is  speculating  upon  a  future  rise  or  fall  in  the 
price  of  the  product. 

In  most  instances  the  element  of  speculation  is  slight,  since 
the  course  of  the  market  is  fairly  certain. 

§  105.  in  transactions  for  future  delivery. —  It  is  in 

transactions  for  future  delivery  that  the  element  of  speculation 
enters  in  large  degree. 

(a)  Where  the  seller  has  in  his  possession  the  article  sold  for 
immediate  delivery,  but  the  buyer  for  some  reason  wishes  the 
delivery  postponed,  there  is  no  speculation  on  the  part  of  the 
seller,  and  the  •  buyer  is  speculating  upon  the  future  only  in 
so  far  as  he  intends  to  make  some  further  disposition  of  the 
product  or  article  for  profit. 

(J)  Where  the  seller  has  the  article  in  his  possession  but  not 

ligatory  on  the  other,  or  obligatory  is  obligatory  on  one  party  and  op- 

at  the  election  of  one  of  them."    The  tional  as  to  the  other  will  not  on 

rule  was   illustrated   in   Ma^n   v.  that  account  be  denied  enforcement 

Payne,  47  Ma  517;  also  in  Kirkpatrick  in  a  court  of  justice,  unless,  as  in  lUi- 

V.  Bonsai,  72  Pa.  St  155,  and  in  Tyler  nois,  it  be  expressly  forbidden  by  stat- 

T.  Burrows,  6  Robt.  104.  Thus,  a  ute.  Williams  v.  Tiedemann,  supra. 
contract  for  a  sale  and  delivery  which 
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ready  for  immediate  delivery  —  such  as  goods  in  process  of 
manufacture,  growing  crops,  etc.,  the  element  of  speculation 
on  the  part  of  the  seller  is  slight;  but  even  in  such  cases  the 
seller  may  be  taking  some  chances  upon  the  future  contingen- 
cies. 

{c)  Where  the  seller  has  not  in  his  possession  the  article  sold, 
but  has  already  contracted  for  the  article,  and  simply  post- 
pones delivery  until  the  contract  he  relies  upon  is  fulfilled, 
there  is  no  element  of  speculation  on  the  part  of  the  seller,  but 
tne  buyer,  in  so  far  as  he  intends  to  turn  the  product  over  at  a 
profit,  is  taking  chances  on  the  future. 

{d)  Where  the  seller  has  not  the  article  in  his  possession 
and  has  made  no  contract  for  the  same,  but  expects  to  go  out 
and  either  buy  or  contract  for  the  article  and  secure  the  same 
in  time  to  make  his  delivery,  the  seller  is  speculating  upon  the 
conditions  and  contingencies  which  will  affect  his  ability  to 
fulfill  his  contract,  and  the  buyer  is  indulging  in  speculation 
to  the  extent  that  he  expects  to  resell  at  profit,  and  may  alsa 
be  speculating  upon  the  ability  of  the  seller  to  fulfill  his  con- 
tract. 

Speculation  is  most  common  in  transactions  falling  under 
paragraph  (rf),  and  it  is  these  transactions  which  merge  inta 
gambling  and  wagering  contracts. 

So  far,  all  the  transactions  enumerated  and  the  speculation 
described  are  normal  and  legitimate. 

§  106.  The  right  to  buy  any  product  in  open  market  in  the 
hope  of  profit  by  rise  in  the  market  value  is  well  established. 

§  107 •  The  right  to  purchase  products  on  speculation  for 
future  delivery  is  also  established.^ 

1  Cassard  v.  Hinman,  1  Bosw.  (N.  Y.)  ing  concurrence  in  the  unlawful  pur- 

5207;  Ash  ton  v.  Dakin,  7  W.  R  384,  pose.    If  either  party  meant  it  as  a 

867;  Brua's  Appeal,  55  Pa.  St  294  In  lawful  and  legitimate  transaction, 

Gregory  v.  Wendell  (1879),  40  Mich,  it  must  be  held  to  be  lawful  and  legit- 

432,  the  supreme  court  said:  imate.    If  the  purposes  of  defendants 

"  On  the  face  of  the  transaction  the  were  to  engage  in  genuine  dealings 

contract  was  perfectly  good  and  law-  in  this  instance,  the  right  of  Wen- 

ful;  it  could  not  have  been  a  gam-  dell  &  Ca  to  enforce  the  contract 

bling  contract  unless  both  parties  par-  would  be  complete,  even  though  they 

ticipated  in  the  illegality  by  uniting  had  never  engaged  in  a  like  transao- 

in  the  intent;  and  w^here  apparently  tion  before;  for  gamblers  may  make 

the  contract  is  good,  the  right  of  lawful  contracts  as  well  as  othera 
either  party  to  an  enforcement  can-       "If  a  miller  from  the  interior  of 

not  be  taken  away  except  by  show-  Michigan  were  to  go  to  Chicago  and 
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§  108.  But  to  support  a  contract  for  the  sale  and  delivery  of 
grain  at  a  future  day  it  must  satisfactorily  appear  that  the  con- 
tract was  made  with  an  actual  view  to  the  delivery  and  receipt 
of  the  grain,  and  not  as  a  mere  cover  for  gambling  transac- 
tions.^ 

§  109.  The  transaction  is  valid  if  the  buyer  intends  that  there 
shall  be  an  actual  delivery  in  the  future  and  the  seller  expects 
to  deliver  unless  the  price  goes  beyond  the  contract  price.* 

§  110.  Speculation  in  stocks. —  Purchases  and  sales  of  stocks 
on  the  stock  exchange  are  entirely  legitimate  where  there  are 
actual  purchases  and  deliveries  and  not  mere  dealing  in  differ- 
ences.' 

there  request  a  produce  broker,  who  fact  But  this  contract  was  not  one 
for  a  series  of  years  has  been  engaged  of  that  sort  It  was  perfectly  legiti- 
in  gambling  transactions  in  grain,  to  mate  on  its  face,  and  apparently  con- 
purchase  for  him  ten  thousand  bush-  templated  nothing  which  was  op- 
els  of  wheat  for  future  delivery,  con-  posed  to  any  principle  or  policy  of 
templating  at  the  time  an  actual  the  law.  Now,  if  such  a  contract  is 
receipt  of  the  grain  for  business  pur-  susceptible  of  being  carried  out  in  a 
poses,  would  it  be  claimed  that  the  lawful  way,  without  conflicting  in 
broker,  in  defense  to  an  action  for  any  manner  with  any  common  intent 
non-delivery,  might  prove  that  he  which  is  shown  to  have  been  indulged 
bad  never  previously  made  delivery  or  held  by  the  parties  at  the  time  the 
of  grain  so  purchased,  and  thereupon  contract  was  entered  into,  we  dis- 
argue  that  it  must  be  inferred  the  pai^  cover  no  ground  on  which  it  can  be 
ties  contemplated  no  delivery  in  this  held  to  be  valid.  It  is  not  enough  to 
instance?  And  if  he  might  not  give  defeat  it  that  it  is  susceptible  of  an 
such  proof  in  an  action  against  him  illegal  use,  or  that  one  of  the  parties 
for  non-performance,  on  what  ground  to  it  may  have  contemplated  and  de- 
could  the  miller  be  suffered  to  give  signed  such  illegal  use,  if  the  other 
it  by  way  of  defense  to  an  action  had  a  right  to  suppose  under  the  cir- 
for  refusing  to  receive  the  wheat  cumstances  that  the  contract  was  to 
when  tendered?  It  seems  to  us  that  have  effect  according  to  its  apparent 
these  questions  require  no  discussion,  and  lawful  construction.  This  is  the 
The  illegal  intent  that  shall  defeat  view  expressed  in  substance  by  the 
the  contract  must  be  the  common  Kentucky  court  of  appeals  in  Sawyer 
intent  of  both  parties;  and  if  either  v.  Taggart,  Chicago  Legal  News  for 
has  a  lawful  and  legitimate  purpose  1879,  p.  138." 

in  making  the  contract  or  if  he  sup-  ^  Deierling  v.  Sloop  (1896),  67  Ma 
poses  the  other  to  have,  and  contracts  App.  446. 
with  him  on  that  supposition,  his  '  Deierling  v.  Sloop,  suprcu 
right  to  recover  upon  the  contract  *  Pratt  v.  Boody  (1896),  55  N.  J.  Eq. 
after  performing  or  tendering  per-  175,  85  Atl  R  1113.  In  Kirkpatrick 
formance  must  be  clear.  v.  Bonsai  (1872),  73  Pa.  St  155,  the 
"If  a  contract  on  its  face  contem-  court  said:  '*We  must  not  confound 
plates  illegal  dealings,  no  question  of  gambling,  whether  it  be  in  corpora- 
intent  can  be  open  as  a  question  of  tion   stocks   or   merchandise,  with 
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§111.  Exeentory  contracts. —  An  executory  contract  for 
the  sale  of  goods  for  future  delivery  is  not  a  wagering  contract 
by  reason  of  the  fact  that  at  the  time  of  the  making  of  the  con- 
tract the  vendor  had  not  the  goods  in  his  possession,  and  had 

what  is  commonly  termed  specula-  disappear;  often  carrying  down  the 

tion.    Merchants  speculate  upon  the  bona  fide  dealer  in  its  collapse^ 

future  prices  of  that  in  which  they  Worse  even  than  this,  it  tempts  men 

deal,  and  buy  and  sell  accordingly,  of  large  capital  to  make  bargains  of 

In  other  words,  they  think  of  and  stupendous  proportions,  and  then  to 

weigh,  that  is,  speculate  upon  the  manipulate  the  market  to  produce 

probabilities  of  the  coming  market,  the  desired  price.    This,  in  the  lan- 

and  act  upon  this  lookout  into  the  guage  of  gambling  speculation,  is 

future,  in  their  business  transactions ;  making  a  corner  —  that  is  to  say,  the 

and  in  this  they  often  exhibit  high  article  is  so  engrossed  or  manipulated 

mental  grasp,  and  great  knowledge  as  to  make  it  scarce  or  plenty  in  the 

of  business  and  of  the  affairs  of  the  market  at  thd  will  of  the  gamblers, 

world.     Their  si)eculations  display  and  then  to  place  its  price  within 

talent  and  forecast,  but  they  act  upon  their  power. '* 

their  conclusions  and  buy  or  sell  in  In  Whitesides  t.  Hunt  (1884X  97 
a  bona  fide  way.  Such  speculation  Ind.  191,  the  court  said:  "It  was  for- 
cannot  be  denounced.  But  when  merly  held  that  when  the  vendor  had 
ventures  are  made  upon  the  turn  of  neither  the  goods,  nor  entertained 
prices  aloiie,  with  no  bona  fide  in-  any  contract  to  buy  them,  at  the 
tent  to  deal  in  the  article,  but  merely  time  of  the  sale,  nor  had  any  reason- 
to  risk  the  difference  between  the  able  expectation  of  receiving  them 
rise  and  fall  of  the  price  at  a  given  by  consignment,  but  intended  to  go 
time,  the  case  is  changed.  The  pur-  into  the  market  and  buy  the  arti- 
pose  then  is  not  to  deal  in  the  article,  cles  he  engaged  to  deliver,  no  ac- 
but  to  stake  upon  the  rise  or  fall  of  tion  could  be  maintained  on  such 
its  price.  No  money  or  capital  is  in-  contract.  But  the  rule  has  been 
Tested  in  the  purchase,  but  so  much  changed  by  the  later  authorities,  and 
only  is  required  as  will  cover  the  dif-  there  have  been  numerous  decisions, 
ference — a  margin,  as  it  is  figura-  particularly  in  this  country,  holding 
tively  termed.  Then  the  bargain  rep-  that  the  vender  may  contract  for  the 
resents  not  a  transfer  of  property,  saleof  an  article  not  in  his  possession, 
but  a  mere  stake  or*  wager  upon  its  and  this  doctrine  seems  to  be  entirely 
future  price.  The  difference  requires  in  accordance  with  the  rules  of  pub- 
the  ownership  of  only  a  few  hun-  lie  jwlicy.  Bryan  v.  Lewis,  Ry.  & 
dreds  or  thousands  of  dollars,  while  Moody,  880,  and  note  a. 
the  capital  to  complete  an  actual  "In  the  last  case  cited  the  court 
purchase  or  sale  may  be  hundreds  of  says:  '  The  mercantile  business  of  the 
thousands  or  millions.  Hence,  vent-  present  day  could  no  longer  be  suc- 
ures  upon  prices  invite  men  of  small  cessf ully  carried  on  if  merchants  and 
means  to  enter  into  transactions  far  dealers  were  unable  to  purchase  that 
beyond  their  capital,  which  they  do  which  as  to  them  had  no  actual  or 
not  intend  to  fulfill,  and  thus  the  potential  existence.  A  dealer  has  a 
apparent  business  in  the  particular  clear  right  to  sell  and  agree  to  de- 
trade  is  inflated  and  unreal,  and  like  liver  at  some  future  time  that  which 
a  bubble  needs  only  to  be  pricked  to  he  then  has  not,  but  expects  to  go 
6 
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not  entered  into  any  contract  to  provide  for  them,  but  expected 

to  go  into  the  market  and  buy  them.^ 

§  112.  Illegal  contract  made  good  by  subsequent  agree* 
ment. —  And  even  though  a  transaction  originated  in  an  inten^ 

into  the  market  and  buy;  and  it  is  chaser  is  msrelyto  receive  or  pay  the 

equally  clear  that  the  parties  may  difference  between  the  contract  and 

mutually  ag^e  that  there  need  not  the  market  price,  is  another  thing,, 

be  a  present  deUvery  of  the  goods,  and  such  as  the  law  will  not  sustain, 

but  that   such   delivery  may  take  This  is  what  is  called  a  settling  of 

place  at  some  other  time.'  the  differences,  and  as  such  is  clearly 

"  There  is  a  difference,  and  a  dis-  and  only  a  betting  upon  the  price  of 

tinction  must  be  made,  between  a  wheat,  against  public  policy,  and  not 

contract  where  there  is  a  bona  fide  only  void,  but  deserving  of  the  sever- 

intent  to  fulfiU  the  agreement  ao-  est  censure.' 

cording  to  its  terms,  and  those  where  **  In  the  case  of  Kent  v.  Miltenber- 
the  difference  in  the  market  price  is  ger,  16  Cent  L.  J.  438,  in  the  opinion 
to  be  paid.  There  can  be  no  doubt  by  Thompson,  J.,  it  was  held  that 
but  that  sales  of  a  commodity  to  be  where,  by  the  terms  of  the  contract^ 
delivered  at  some  other  time  are  the  commodity,  at  the  maturity  of 
valid,  but  if  the  parties  agree  at  the  the  contract,  may  be  required  to  be 
time  of  making  the  contract  that  no  delivered,  or  damages  recovered  for 
title  to  any  property  shall  pass  or  the  breach, unless  a  delivery  is  waived 
any  delivery  be  made,  or  when,  from  by  the  opposite  party,  th^  contract 
the  nature  of  the  contract,  it  must  will  be  held  to  be  legal,  unless  there 
be  apparent  that  the  intent  of  the  is  an  express  agreement  made,  at  the 
parties  was  such  that  at  some  future  time  of  the  contract,  that  the  prop- 
specified  time  the  losing  party  should  erty  should  not  be  delivered,  and 
pay  to  the  other  the  difference  be-  that  such  an  agreement, subsequently 
tween  the  selling  price  at  that  time  made,  would  not  vitiate  the  con* 
and  the  time  of  making  the  contract,  tract  *' 

it  would  be  a  contract  which  the  law  i  Sawyer  v.  Taggart  14  Bush,  727; 

would  refuse  to  enforce,  for  the  rea-  Ck>nner  &  Hare  v.  Robertson,  37  La. 

son  that  it  is  clearly  a  wager  upon  Ann.  814(1885);  Gregory  v.  Wendell, 

the  price  of  the  commodity  at  some  39  Mich.  837,  340  (1878) ;  Mortimer  v. 

future  day.    Yerkes  v.  Salomon,  11  McCallan,  6  K  &  W.  58  (1840);  Barry 

Hun,  47L  v.  Croskey,  3  J.  &  H.  1  (1861);  Noyes 

**In  the  case  of  Rumsey  v.  Berry,  v.  Spaulding,  27  Vt  420  (1855);  East- 
suprcLf  the  court  very  clearly  defines  man  v.  Fisk,  9  N.  H 182  (1838) ;  Thomp- 
the  line  which  separates  the  two  son  v.  Alger,  12  Met  (Mass.)  428  (1847); 
classes  of  contracts,  the  legal  from  Cole  v.  Milmine,  88  IlL  349  (1878); 
the  illegal  In  that  case  it  was  said:  Cameron  v.  Durkheim,  55  N.  Y.  42^ 
'A  contract  for  the  sale  and  purchase  (1874);  Union  Nat  Bank  v.  Carr,  15^ 
of  wheat  to  be  delivered  in  good  Fed.  R  438  (1883);  Hatch  v.  Douglass^ 
faith  at  a  future  time  is  one  thing,  48  Ck>nn.  116  (1880);  Roundtree  v» 
and  is  not  inconsistent  with  the  law.  Smith,  108  U.  S.  269  (1883);  Bigelow 
But  such  a  contract  entered  into  v.  Benedict,  70  N.Y.  202  (1877);  Bald- 
without  an  intention  of  having  any  win  v.  Binsmore,  6  Lk  C.  Jour.  297 
wheat  pass  from  one  party  to  the  (1861);  Kingsbury  v.  Kirwin,  11  J.  & 
other,  but  with  an  understanding  Sp.  (N.  Y.)  451  (1878);  Tyler  v.  Bar- 
that  at  the  appointed  time  the  pur-  rows,  6  Rob.  (N.  Y.)  104  (1868);  Cas- 
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tion  to  gamble  upon  differences,  a  subsequent  agreement  for 
the  actual  sale  and  purchase  of  the  stock  or  product  will  make 
the  transaction  valid  and  the  subsequent  agreement  will  be  en- 
forced.^ 

§  113.  Intent  of  parties  determines  yalidity. — Validity  of 
the  original  contract  depends  upon  the  intention  of  the  parties 
at  the  time  of  the  making  of  the  contract,  and  is  not  affected  by 
any  subsequent  agreement  whereby  the  parties  voluntarily  agree 
upon  differences  in  prices  without  any  transfer  of  the  product 
dealt  in.  Parties  to  valid  executory  contracts  have  the  same 
liberty  to  settle  their  transactions  and  differences  by  common 
consent  as  parties  to  other  contracts.  They  may  deliver  and 
receive  the  goods,  or  they  may  come  to  a  settlement  upon  the 
differences  in  price,  providing  the  original  undertaking  was 
valid  and  binding.^ 

§  114.  A  purchase  of  grain  in  good  faith  to  be  delivered  in 
the  following  month,  which  gives  the  seller  at  his  option  until 
the  last  day  of  the  month  to  make  delivery,  is  not  a  gambling 
contract,  and  the  purchaser  is  entitled  to  its  fulfillment,  regard- 
less of  the  secret  intention  of  the  seller.* 

sard  T.  ninman,  1  Bobw.  (N.  Y.)  207  the  sale  is  not  of  ascertained  articles, 

(1857)  ;Traskv.Vinson,20Piok.  (Mass.)  but  of  articles  of  a  designated  kind 

105  (1888);  Story  v.  Solomon,  71  N.  Y.  and  quantity  to  be  selected  hereafter, 

420  (1877);  8.  a,  6  Daly,  531;  McEl-  and  is  discharged  by  the  delivery  of 

Taine  v.  Egerton,  2  Rob.  (N.  Y.)  422  articles  answering  to  the  general  de- 

(1864);  Ridgeley  v.  Riggs,  4  H.  &  J.  scription    given    in    the   contract. 

(Md.) 858 (1818) ;MarshaU V.Thurston,  Sawyer  v.   Taggart,  14   Bush,  729; 

3  Lea  (Tenn.),  740  (1879);  Gilchreest  Conner  &  Hare  v.  Robertson,  87  La. 

V.  PoUock,  2  Yeates  (Pa.),  18  (1795);  Ann.  814,  819  (1885). 

Woloott  v.  Heath,  78  IIL  433,  437  ^Pixley  et  aL  v.  Boynton  et  aL 

(1875);  Sanborn  v.  Benedict,  id.  308  (1875),  79  111.  351. 

(1875);  Rumsey  ▼.  Berry,  65  Me.  570  In  another  case -decided  about  the 

(1876);  Bamett  v.  Baxter,  64  UL  App.  same  time  the  supreme  court  of  Illi- 

544  (1896);  Hopkins  t.  O'Kane,  169  nois  said:  "  Agreements  for  the  fut- 

Pa.  St  478,  82  AtL  R.  421;  Wagner  v.  ure  delivery  of  grain,  or  any  other 

Hildebrand,  187  Pa.  St.  136, 41  AtL  R.  commodity,  are  not  prohibited  by 

R  34.  the  common  law,  nor  by  any  stat- 

1  Anthony  v.  Unangst,  174  Pa.  St.  ute  of  this  state,  nor  by  any  policy 

10,  34  AtL  R  284;  In  re  Taylor's  Es-  adopted  for  the  protection  of  the 

tate,  192  P&  St  304  (1899),  43  AtL  R  publia    What  the  law  does  prohibit, 

973.  and  what  is  deemed  detrimental  to 

3  Clarke  v.  Foes,  7  Biss.  540.    It  fol-  the  general  welfare,  is  speculating 

lows,  necessarily,  that  the  failure  to  in  differences  in  the  market  values, 

identify  the   particular  goods  sold  The  alleged   contracts  for  August 

does  not  affect  the  matter,  because,  and  September  come  within  this  defi- 

from  the  very  nature  of  the  con  tract,  nition.    No  grain  was  ever  bought 
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§  115.  Terms  in  use  on  stock  exchanges. — Before  passing 
to  the  consideration  of  gambling  contracts  it  will  be  advan- 
tageous to  define  the  peculiar  terms  in  common  use  upon  stock 
exchanges  and  boards  of  trade. 

The  transactions  on  stock  exchanges  are  commonly  known 
as — 

§116.  A.  "Cash/' — A  " cash "  transaction  means  that  de- 
livery of  the  stock  or  bonds  is  to  be  made  on  the  day  the  trans- 
action is  made. 

and  paid  for,  nor  do  we  think  it  was  option  may  be  valid  or  invalid.  It  de- 
ever  expected  any  would  be  called  pends  upon  the  nature  of  the  option 
for,  or  that  any  would  have  been  as  shown  in  the  intention  and  pur- 
delivered  had  demand  .been  mada  pose  of  the  partie&  The  option  may 
What  were  these  but  'optional  con-  refer  to  the  fact  of  delivery  or 
tracts '  in  the  most  objectionable  merely  to  the  time  of  delivery.  If  it 
sense;  that  is,  the  seller  had  the  be  the  intention  of  the  parties  that 
privilege  of  delivering  or  not  deliver-  the  property  shall  be  in  fact  deliv- 
ing,  and  the  buyer  the  privilege  of  ered,  giving  the  seller's  option  as  to 
calling  or  not  calling,  for  the  grain,  the  time  of  delivery  within  a  certain 
just  as  they  chose.  On  the  maturity  period,  I  see  no  valid  objection  to 
of  the  contracts  they  were  to  be  such  a  contract.  It  is  but  a  contract 
filled  by  adjusting  the  differences  in  for  sale  of  property  to  be  delivered 
the  market  values.  Being  in  the  nat-  in  the  future,  within  a  given  time, 
ure  of  gambling  transactions,  the  But  if  it  be  not  the  bona  fide  inten- 
law  wiU  tolerate  no  such  contracts."  tion  of  the  parties  that  the  property 
Pickering  et  aL  v.  Cease  (1875),  79  IlL  shall  be  in  fact  delivered  in  f ulfiU- 
838,  830.  ment  of  the  contract  of  sale,  but  that 

But  the  same  court  has  also  held  the  seller  may,  at  his  election,  de- 
that  *'  a  contract  for  the  sale  of  wheat  liver  or  not  deliver,  and  pay  "  differ- 
in  store,  to  be  delivered  at  a  future  ences,"  then  the  contract  is  void, 
time,  which  requires  the  parties  to  Such  a  dealing  amounts  to  a  mere 
put  up  margins  as  security,  and  pro-  speculation  upon  the  rise  and  fall  of 
vides  that,  if  either  party  fails,  on  prices.  It  required  no  capital,  except 
notice,  to  put  up  further  margins  the  small  sums  demanded  to  put  up 
according  to  the  market  price,  the  margins  and  pay  differences.  It  pro- 
other  may  treat  the  contract  as  filled  motes  no  legitimate  trade.  Any  im- 
immediately,  and  recover  the  differ-  pecunious  gambler  can  engage  in  it, 
ence  between  the  contract  and  mar-  with  infinite  detriment  to  the  bona 
ket  price,  without  offering  to  perform  fide  dealer.  It  enables  mere  ad- 
on  his  part,  or  showing  an  ability  to  venturers,  at  small  risk,  to  agitate 
perform,  is  illegal  and  void,  as  hav-  the  markets,  stimulate  and  depress 
ing  a  pernicious  tendency."  Lyon  et  prices,  and  bring  down  financial  ruin 
aL  V.  Culbertson  (1876),  83  IlL  33.  upon  the  heads  of  the  unwary.    It 

In  Melchert  v.  Am.  Union  Tel.  Ca  enables  the  unscrupulous  speculator, 

(1892),  11  Fed.  R.  193,  the  court  said:  with  little  or  no  capitaL  to  oppress 

*'  The  contracts  in  question  were  for  and  ruin  the  honest  and  legitimate 

the  delivery  of  rye  in  the  month  of  trader.    Corners  and  Black  Fridays 

September  at  the  seller's  option.    A  and  sudden  fluctuations  in  values  are 

contract  for  delivery  at  the  seller's  its  illegitimate  progeny." 
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§117.  B.  ^^ Regular." — A  "regular"  transaction  means 
that  delivery  of  the  stock  or  bonds  is  to  be  made  on  the  day 
following  the  date  of  the  transaction.  Nearly  all  of  the  trans- 
actions on  the  floors  of  the  various  stock  exchanges  are  what 
are  known  as  "  regular."  The  purchase  or  sale  is  made  on  one 
day,  and  the  customers  are  notified  by  the  brokers  either  on 
the  same  day  or  the  morning  of  the  following  day,  and  the 
customer  making  the  sale  is  supposed  to  have  the  stock  or 
bonds  ready  for  delivery  on  the  day  following  the  sale,  and 
the  party  purchasing  the  same  is  supposed  to  be  ready  to  take 
up  and  pay  for  the  stock  or  bonds  when  so  delivered.  On 
stock  exchanges  the  actual  deliveries  of  stock  or  bonds  are 
usually  made,  the  broker  selling  delivering  the  actual  certifi- 
cates of  stock  or  bonds  to  the  broker  buying.  It  does  not  fol- 
low, however,  that  in  the  majority  of  the  transactions  the  cus- 
tomers for  whom  the  trades  are  made  either  have  or  receive 
the  stocks  or  bonds;  the  deliveries  may  be  wholly  among  the 
brokers,  the  customer  protecting  the  broker  by  the  deposit  of 
a  "  margin." 

§118.  C.  ^^Seller  3."— "Seller  3"  means  that  the  seller 
has  the  right  to  deliver  at  any  time  within  three  days  by  giv- 
ing one  day's  notice  to  the  purchaser.  On  "  sellers  3  "  no  in- 
terest runs,  but  upon  all  time  transactions  over  three  days  up 
to  sixty  days  interest  runs  to  the  day  of  delivery. 

§  119.  D.  ^^  Accoiint  trading." —  "  Account  trading  "  means 
that  the  stock  is  sold  and  bought  with  the  privilege  of  having 
it  carried  until  settlement  day,  which  is  the  last  day  of  each 
month ;  if  it  is  desired  to  have  the  stock  carried  longer  it  must 
be  turned  into  account  of  the  following  month. 

§  120.  E.  «  Selling  short,"—  "  Selling  short "  is  the  sale  of 
stock  or  bonds  by  parties  who  have  neither  the  stock  nor  the 
bonds  to  deliver.  Inasmuch  as  deliveries  must  be  made  on  the 
following  day,  it  is  necessary  for  either  the  customer  or  the 
broker  making  the  sale  to  borrow  the  stock  for  delivery.  This 
is  a  common  transaction  among  professional  traders,  experi- 
enced dealers  in  the  stock  market  preferring  often  to  "  sell 
short "  rather  than  "  buy  long."  It  is  commonly  said  that  the 
public  is  far  more  apt  to  buy  stock  or  bonds  or  grain  than  to 
"sell  short;"  the  average  man  understands  without  explana- 
tion the  simple  mechanism  of  buying  stocks,  bonds  or  grain 
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which  he  thinks  will  advance  in  price,  and  either  paying  for 
them  or  having  them  carried  for  him  upon  a  "margin;" 
whereas  the  average  man  does  not  understand  without  a  good 
deal  of  explanation  the  mechanism  of  selling  stock  or  bonds  or 
grain  that  he  does  not  own  and  sees  no  prospect  of  securing; 
he  does  not  like  the  idea  of  selling  stock  he  does  not  own  and 
borrowing  stock  from  somebody  else  to  carry  out  his  con- 
tract. Knowing  this  tendency  on  the  part  of  the  trading  pub- 
lic to  "  bull "  the  market  by  buying  rather  than  "  selling  short," 
the  professional  trader  finds  his  profit  in  selling  against  this 
tendency. 

§  121.  F.  *^ Margins." — A  "margin"  is  the  amount  depos- 
ited by  a  customer  with  his  broker  to  protect  the  broker 
against  any  transaction  which  he  may  make  pursuant  to  the 
customer's  orders.  On  the  floor  of  the  stock  exchange  and  on 
the  floor  of  the  board  of  trade  the  customer  is  not  known. 
Each  transaction  is  between  the  brokers  making  the  same,  and 
the  brokers  look  to  one  another  for  the  fulfillment  of  the  con- 
tracts made.^ 

§  132.  Terms  in  nse  on  board  of  trade. —  The  technical 
terms  in  use  upon  the  board  of  trade  are  somewhat  different 
from  those  in  use  upon  stock  exchanges,  and  are  as  follows : 

§123.  A.  ^^  Puts ''and'*  calls."— A  "put  "is  the  privilege 
of  "  putting  "  —  that  is,  tendering  and  compelling  him  to  ac- 
cept—  to  another  party  the  amount  of  wheat  or  product  agreed 
upon  at  the  price  agreed  upon,  and  the  privilege  is  usually  to 
be  exercised  within  the  trading  hours  of  the  day  following;  but 
sometimes  the  privilege  of  making  "puts"  extends  over  a 
longer  period,  as  may  be  agreed  uiK)n.  To  describe  the  trans- 
action a  little  more  clearly:  A.  agrees  that  at  any  time  within 
the  trading  hours  the  day  following,  B.  may  "put"  to  him 
five  thousand  bushels  of  wheat  at  say  eighty  cents  per  bushel, 
and  if  the  wheat  is  so  "put"  —  that  is,  tendered  —  A.  agrees 
to  take  the  same  at  the  price  agreed  upon,  viz,,  eighty  cents. 
For  this  privilege  of  "  putting "  the  wheat  B.  pays  a  certain 

iThe  ''margin"  required  on  the  oats,  1  cent  a  bushel;  ribs,  80  cents  a 

stock  exchange  is  usually  about  **  ten  hundred  pounds  (value  from  $6  to  |7 

points,''  meaning  $10  a  shara   '*Mar-  a  hundred  pounds);  lard,  $1  a  tierce 

gin  **  upon  the  board  of  trade  varies  (value  of  tierce  about  $21);  pork,  50 

according  to  article   dealt  in:   on  cents  a  barrel  (|11.50  value  of  barrel), 
wheat,  2  cents  a  bushel;  com  and 
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sum.  B.  is  not  bound  to  "  put "  the  wheat,  but  has  the  priv- 
ilege of  doing  so.  In  other  words,  for  a  certain  sum  A.  takes 
his  chances  upon  the  price  of  wheat  falling  during  the  trading 
hours  the  day  following.  If  the  price  goes  down,  B.  purchases 
the  five  thousand  bushels  at  the  lower  price,  and  immediately 
turns  it  over  to  A.  at  the  agreed  price  of  eighty  cents,  thereby 
making  the  difference.  If  the  price  goes  up,  B.  simply  loses 
the  amount  he  paid  for  the  privilege  of  making  the  "  put." 

§  124.  A  "  call "  is  exactly  the  reverse  of  a  "  put; "  it  is  the 
privilege  of  "  calling  "  during  the  trading  hours  the  day  follow- 
ing from  a  party  a  certain  amount  of  any  given  product  at  a 
fixed  price.  The  party  who  purchases,  and  has  the  privilege 
of  making  a  "call,"  makes  a  profit  if  the  price  of  wheat  goes 
up  on  the  day  following,  for  he  has  a  right  to  claim  the  amount 
agreed  upon  at  the  lower  price  fixed  in  the  privilege,  while  the 
party  selling  the  privilege  takes  his  chances  upon  the  wheat 
market  descending.^ 

§  125.  B.  ^^  Futures.*' —  "Futures  "  cover,  ordinarily,  wheat, 
grain,  seed  and  provisions,  and  apply  technically  to  the  com- 
ing crops  o(  hay,  grain  and  seed,  and  the  coming  supplies  of 
provisions.  By  provisions  is  usually  meant  pork,  lard  and  ribs. 
All  transactions  in  these  various  products  for  future  deliveries 
fall  under  the  head  of  "  futures." 

§  126.  C.  "  Cash."  —  A  "  cash  "  transaction  on  the  board  of 
trade  means  that  the  product  purchased  is  deliverable  at  any 
time  at  the  option  of  the  seller  within  the  month.  Immediate 
delivery  cannot  be  had  by  the  buyer  except  by  special  arrange- 
ments with  the  seller .2 

§  127.  D.  ''  Ringing  up  trade."—  The  "  ringing  up  "  of 
trades  is  in  effect  a  sort  of  clearing-house  transaction  for  the 
different  members ;  that  is,  a  member  having  transactions  on 
both  sides,  that  is,  sales  and  purchases,  will  offset  these  sales 

^  "Puts"  and  "calls"  are  contrary  *The  common  deliveries  on  grain 

to  the  rules  of  the  Chicago  Board  of  and  provisions  during  the  year  are  in 

Tradeu    They  were  formerly  largely  the  months  of  May,  July,  September 

dealt  in  after  the  regular  trading  and  December.    There  are  sales  made 

hours  of  the  day  were  over.    They  in  pork  sometimes  for  August  deliv- 

constituted  a  convenient  method  of  ery.     These  months  have  well  de- 

"  guessing  "  upon  the  market  the  day  fined  relations  to  coming  crops  of 

following,  and  gambling  upon  the  hay,  grain,  seed  and  provisions. 


»> 
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and  purchases  by  finding  a  member  having  corresponding 
sales  and  purchases  and  transferring  his  trade,  in  that  way 
eliminating  all  trades  that  offset  each  other.  This  oflFsetting 
of  trades  releases,  of  course,  whatever  capital  is  tied  up  by  the 
trades  eliminated.^ 

§  128.  ^^  Bucket  shop.'* — A  "bucket  shop"  is  an  oflBce  or 
place  purporting  to  have  wire  connections  with  boards  of  trade 
and  stock  exchanges,  and  to  furnish  to  customers  —  usually  by 
means  of  a  blackboard  —  the  current  prices  of  grain,  stocks, 
etc.  Trades  are  made  on  the  basis  of  the  quotations  as  they 
come  in,  customers  ordering  the  proprietor  to  "  buy  "  or  "  sell " 
grain  or  stocks  according  as  they  think  the  market  will  go  up 
or  down ;  orders  are  not  executed,  nor  is  it  expected  by  custom- 
ers who  understand  the  nature  of  the  business  that  they  will 
be  executed,  as  it  is  simply  a  wager  between  the  proprietor 
and  the  customer  as  to  what  the  coming  quotations  will  be ; 
for  the  privilege  of  making  this  wager  the  customer  pays  a 
commission,  and  is  lucky  if  the  quotations  purporting  to  come 
over  the  wire  are  not  manipulated  to  his  disadvantage. 

§  129.  When  a  regular  broker  is  accused  of  "  bucket  shop- 
ping "  his  trades,  it  means  that  he  is  charged  with  not  execut- 
ing orders  given  him,  but  with  simply  noting  them  on  his 
books  and  taking  his  chances  of  the  market  going  his  way.' 

1  On  the  board  of  trade  the  small-  stood  and  intended  by  both  parties 
est  transaction  recognizedon  the  floor  that  the  wheat  or  corn  which  was 
is  five  thousand  bushels  in  all  grains  claimed  to  be  sold  and  purchased 
and  flax  seed,  fifty  thousand  pounds  was  not  to  be  delivered,  but  when 
of  ribs,  two  hundred  and  fifty  tierces  the  time  fixed  for  its  delivery  ar- 
of  lard,  two  hundred  and  fifty  bar-  rived  the  market  value  at  Chicago 
rels  of  pork.  of  such  cereals  should  constitute  th» 

2  In  Pearoe  v.  Dill  (1897),  149  Ind.  basis  upon  which  the  settlements 
136,  48  N.  E.  K.  788,  the  supreme  would  be  made.  As  the  market 
court  of  Indiana  said:  "  The  evidence  price  would  rise  or  fall,  there  would 
fully  proves  tliat  the  appellant  be  a  loss  or  gain  to  the  purchaser. 
Pearce  was  operating  what  was  The  deals  or  transactions  were  un- 
commonly denominated  s  '  bucket  stood  to  be  a  speculation  solely  on 
shop; '  in  fact,  this  is  established  by  chances,  and  were  in  contravention 
his  own  admissions  on  his  cross-  of,  and  hostile  to,  public  policy,  and 
examination.  He  was  engaged  in  therefore  illegal  Such  transactions 
conducting  the  illegal  business  of  are  of  like  character,  and  akin  to 
selling  'futures'  or  *  options'  The  bets  made  on  a  game  of  poker  or 
products  which  he  pretended  to  sell  faro,  and  are  equally  as  uncertain 
to  his  customers  he  did  not  have  at  and  hazardous.  The  business  or 
the  time,  and  it  was  mutually  under-  operations   of    the    '  bucket    shop  * 
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§  130.  Transactions  on  stock  exchange  and  board  of  trade 
legal  on  their  face. — Most  transactions  on  the  stock  exchanges 
and  boards  of  trade  ^  are  legal  upon  their  face.  Trading  in 
"  privileges,"  that  is  "  puts  "  and  "  calls,"  is  clearly  gambling, 

have  been  the  source  of  much  evil,  the  extent  of  his  loss  being  his  mar« 
Embezzlements  and  other  crimes  on  gin.  If,  however,  the  market  should 
the  part  of  public  officers  and  bank  go  in  favor  of  the  customer,  he  may 
officials,  having  the  custody  of  call  for  a  settlement  at  any  time  and 
money  belonging  to  others,  have  without  regard  to  the  maturity  of 
been  in  the  past  some  of  the  evil  his  contract,  and  he  is  then  paid  the 
fruits  directly  traceable  to  dealing  difference  between  the  then  market 
in  futures  in  these  institutions;  and  price  and  the  price  at  which  he 
the  question  of  prohibiting  such  bought  or  sold,  less  a  sum  which  is 
transactions  or  business,  as  it  is  gen-  called  by  complainants  'a  commis- 
erally  conducted,  merits  the  consid-  sion.'  This  sum,  which  is  one-fourth 
eration  of  the  legislature.  Such  deal-  of  a  cent  on  each  bushel  of  grain 
ings  as  those  in  which  Pearce  and  which  is  alleged  to  be  bought  or  sold, 
the  husband  of  the  appellee  engaged  is  not  a  commission,  as  the  complain- 
have  repeatedly  been  condemned  as  ants  always  take  the  deal  themselves, 
illegal  by  the  decisions  of  this  court"  and  do  not  pretend  to  buy  or  sell  to 
Citing  Whitesides  v.  Hunt»  97  Ind.  others  for  the  account  of  the  cus- 
191;  Sondheim  v.  Gilbert,  117  Ind.  tomer,  but  is  really  the  odds  which 
71,18  N.  E.  R  687;  Davis  v.  Davis,  the  customer  gives  them  in  the  wager 
119  Ind.  511,  21  N.  K  R.  1112;  Plank  on  the  future  of  the  market  It  is 
V.  Jackson,  128  Ind.  424,  26  N.  E.  R  perhaps  true,  if  the  customer  keeps 
568,  and  27  N.  &  R  1117.  his  margin  good  so  that  he  cannot 
In  Bryant  v.  Western  Union  Tel.  be  closed  out,  and  does  not  exercise 
Ca,  17  Fed.  R  825, 17  Cent  L.  J.  861,  his  right  to  settle  upon  the  basis  of 
the  court  says:  "The  complainants  the  difference  in  the  prices  of  the 
never  buy  or  sell  for  present  delivery,  grain,  etc.,  he  can  demand  a  com* 
but  always  deal  in  futures  and  upon  pliance  with  the  contract  and  a  de- 
margina  Whenever  the  required  livery;  but  if  the  course  of  business 
margin  is  placed  in  the  hands  of  between  the  complainants  and  their 
complainants,  they  will  buy  or  sell,  customers  is  to  settle  their  alleged 
as  customers  desire,  grain,  etc.,  at  the  contract  by  a  payment  of  the  differ- 
last  quotation  of  the  Chicago  Board  ences  in  the  market  rates,  the  fact 
of  Trade.  This  is  always  for  the  next  that  a  customer  may,  under  certain 
or  succeeding  month's  delivery,  and  circumstances,  require  an  actual  de- 
the  deal  is  taken  by  the  complainants  livery,  does  not  relieve  the  complain- 
themselves.  The  customer  must  al-  ants  from  the  charge  of  carrying  on 
ways  keep  his  margin  good,  and  {^t  a  'bucket  shop.'  It  is  the  general 
without  notice;  and  if  any  time  be-  course  of  a  man's  business  which  de- 
fore  the  time  fixed  for  the  delivery  fined  and  classified  it  If  *  bucket 
the  market  in  Chicago  goes  against  shop '  means  a  place  where  wagers 
the  customer  to  the  extent  of  his  are  made  upon  the  fiuctuations  of 
margin,  the  trade  is  closed  and  the  grain  and  other  commodities,  then  I 
complainants  take  the  margin  and  think  the  evidence  shows  the  com- 
the  customer  is  not  personally  liable,  plainants  keep  such  a  '  shop,'  and  ar» 

1  As  enumerated  in  §§  115  to  127. 
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since  the  intention  of  the  parties  to  the  trade  to  gamble  upon 
the  rise  or  fall  of  prices  on  the  following  day  is  plain  from  the 
nature  of  the  transaction.  With  the  exception  of  trading  in 
*^  privileges,"  all  the  other  transactions  enumerated  may  be  and 
in  many  cases  are  entirely  regular  and  legal.  The  memoranda 
of  the  transactions  made  by  the  brokers  and  all  notices  and 
statements  sent  to  customers  read  as  if  actual  deliveries  were 
contemplated,  and  if  actual  delivery  is  contemplated  there  is 
no  reason  why  a  party  may  not  indulge  in  any  one  of  the  trans- 
actions enumerated,  even  to  the  "  selling  short "  of  stocks  or 
bonds,  which  the  seller  must  borrow  for  immediate  delivery 
with  the  expectation  of  subsequently  buying  in  at  a  lower  price 
and  returning  those  which  he  has  borrowed.^ 

§  131.  Test  of  the  legality  of  transaction. —  It  has  been 
asserted  that  the  test  of  the  validity  of  a  contract  for  future 
delivery  is  whether  it  could  be  settled  only  in  money,  and  in 
no  other  way,  or  whether  the  party  selling  could  tender  and 
<5ompel  the  acceptance  of  the  particular  commodity  sold,  or 
the  party  buying  could  compel  the  delivery  of  the  commodity 
purchased.^ 

-of  the  class  to  which  defendants  are  or  sell  "short,*'  to  aoqtdre  and  deliver 
prohibited  from  furnishing  the  mar-  on  an  expected  fall,  and  it  will  not 
ket  quotations  of  the  Chicago  Board  be  gambling.  Margin  is  nothing  but 
of  Trade.  This  is  gambling,  and  a  security,  and  a  man  may  buy  on 
very  pernicious  and  demoralizing  credit,  with  security  or  without,  or 
fipecles  of  gambling,  which  a  court  on  borrowed  money,  and  the  money 
of  equity  should  not  protect,  even  if  may  be  borrowed  from  his  broker  as 
the  board  of  trade  had  not  taken  the  well  as  from  a  third  person.  The 
action  it  has.  It  is  true  that  this  test  is,  Did  he  intend  to  buy,  or  only 
kind  of  gambling  has  not  yet  been  to  settle  on  differences?  If  he  had 
made  criminal  by  the  statute  law  of  bought  and  paid  for  his  stock,  held 
the  state;  still  if  a  case  of  wager  is  it  for  a  year,  and  then  sold,  no  one 
made  out,  none  of  the  state  courts  would  call  it  gambling;  and  yet  it  is 
will  enforce  such  contracts.  Sawyer  just  as  little  so,  if  he  had  it  but  an 
T.  Taggart,  14  Bush,  727.  Gambling  hour,  and  sold  before  he  had  in  fact 
■on  the  fluctuation  in  the  market  paid  for  it  And  so  with  selling, 
prices  of  stocks,  grains,  eta,  is  against  Every  merchant  who  sells  you  some- 
the  public  policy  of  the  state,  though  thing  not  yet  in  his  stock,  but  which 
it  may  not  be  a  crime  pimishable  by  he  undertakes  to  get  for  you,  is  sell- 
fine  or  imprisonment'*  ing  " short; "  but  he  is  not  gambling, 
1  Stocks  are  as  legitimate  subjects  because,  though  delivery  is  to  be  in 
of  speculative  buying  and  selling  as  the  future,  the  sale  is  present  and 
flour  or  dry  goods  or  pig  iron.  A  actual  In  re  Taylor*s  Estate  (1899), 
man  may  buy  any  commodity,  stock  192  Pa.  St  804,  43  AtL  R.  973. 
included,  to  sell  on  an  expected  rise,       ^  Sampson  et  aL  v.  Camperdown 
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§  132,  It  is  plain,  however,  from  the  authorities  cited  that 
this  test  is  not  of  universal  application.  Many  a  legitimate 
transaction  can  be  settled  only  in  money.  Many  a  party  con- 
tracts in  good  faith  to  do  that  which  he  is  entirely  unable  to 

Mills  (1897),  82  Fed.  R  83a  In  this  cases.'  This  act  makes  unlawful 
case  the  court  said:  'every  contract,  bargain  or  agree- 
"  The  contracts  in  the  case  at  bar  ment,  whether  verbal  or  in  writing, 
were  made  according  to  the  rules  of  for  the  sale  or  transfer  at  any  future 
the  New  York  Exchange,  and  after-  time  ...  of  any  cotton,  grain, 
wards  according  to  the  rules  of  the  meats,  or  any  other  animal,  mineral 
Liverpool  Cotton  Exchange.  The  or  vegetable  product  of  any  and 
general  law  does  not  forbid  contracts  every  kind,  unless  the  party  contract- 
for  the  future  delivery  of  any  kind  ing,  bargaining  or  agreeing  to  sell  or 
of  personal  property.  Nor  is  the  con-  transfer  the  same  is,  at  the  time  of 
tract  made  illegal  if  one  or  the  other  making  such  contract,  bargain  or 
settles  the  contract  by  the  payment  agreement,  the  owner  or  the  assignee 
or  receipt  of  money.  The  true  test  thereof,  or  his  duly  authorized  agent 
of  the  validity  of  the  contract  is  to  make  or  enter  into  such  contract, 
whether  it  could  be  settled  only  in  bargain  or  agreement  for  the  sale  or 
money,  and  in  no  other  way;  or  transfer  of  such  •  •  •  cotton,  g^in, 
whether  the  party  selling  could  ten-  meats,  or  other  animal,  mineral  or 
der  and  compel  the  acceptance  of  vegetable  product  so  contracted  for, 
the  particular  commodity  sold;  or  or  unless  it  is  the  &ona./E(2e  intention 
whether  the  party  buying  could  com-  of  both  parties  to  the  said  contract, 
pel  the  delivery  of.  the  commodity  bargain  or  agreement  at  the  time 
purchased.  Bibb  v.  Allen,  149  U.  S.  of  making  the  same  that  the  said 
481, 13  Sup.  Ct  950.  Under  the  rules  .  •  .  cotton,  grain,  meats,  or  other 
of  the  New  York  Cotton  Exchange  animal,  mineral  or  vegetable  product 
all  sales  or  purchases  for  the  future  so  agreed  to  be  sold  and  transferred 
delivery  of  cotton  contain  an  express  shall  be  actually  delivered  in  kind 
provision  that  there  must  be  an  act*  by  the  party  contracting  to  sell  and 
ual  delivery  of  cotton  if  this  be  re-  deliver  the  same,  and  shall  be  act- 
quired.  For  this  reason  the  validity  ually  received  in  kind  by  the  party 
of  these  contracts  has  been  sustained  contracting  to  receive  the  same  at 
by  the  courts  of  New  York.  This  the  period  in  the  future  mentioned 
being  the  general  law,  is  there  any-  and  specified  in  said  contract,  bar- 
thing  in  the  law  of  South  Carolina  gain  or  agreement  for  the  transfer 
which  conflicts  with  it?  It  may  be  and  delivery  of  the  sama'  The  reg- 
assumed,  for  the  purpose  of  this  dis-  ulations  of  the  New  York  Cotton 
cussion,  that  such  a  law  in  South  Exchange  are  not  in  conflict  with 
Carolina  would  enter  into  and  be  a  this  act.  All  depends  upon  the  bona 
part  of  the  charter  of  the  Camper-  fide  intent  of  the  parties;  and,  as 
down  Mills,  a  South  Carolina  corpo-  the  words  of  the  contract  expressly 
ration.  The  legislation  of  this  state  give  the  right  to  the  seller  to  deliver, 
is  found  in  Acts  of  Assembly,  1883  and  to  the  buyer  to  demand  the  de- 
(18  Stat,  at  Large,  p^  454), '  An  act  to  livery  of  the  article  sold,  this  ex- 
declare  unlawful  contracts  for  the  presses  that  intents  The  burden  of 
sale  of  articles  for  future  delivery  showing  that  a  contract  like  this  — 
made  under  certain  circumstances,  valid  on  its  face  —  is  invalid  is  on 
and  to  provide  a  remedy  in  *Buch  the  complainants  in  the  cross-bilL*' 
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perform,  and  the  law  compels  bim  to  make  good  in  money 
whatever  damages  result  from  his  lack  of  judgment  and  fore- 
sight. 

§  133  •  The  validity  of  the  transaction  depends  entirely  upon 
the  intent  of  the  parties  at  the  time  the  contract  was  made.  If 
the  parties  intend  to  actually  deliver  and  receive  the  product 
or  article  dealt  in,  the  transaction  is  legal,  even  though  at  the 
time  of  making  the  contract  the  seller  has  not  the  article  to 
deliver  and  the  buyer  has  not  the  means  whereWith  to  pay  for 
the  same. 

§  IS!.  If,  however,  at  the  time  of  the  making  of  the  con- 
tract, actual  delivery  and  receipt  are  not  contemplated,  but  it 
is  the  intention  of  the  parties  to  settle  upon  differences  in 
price,  then  the  contract  is  a  gambling  contract  and  illegal.^ 

See  also  Bibb  v.  AUen,  149  U.  S.  481,    tlement  of  differences  according  to 

3  Sup.  Ct.  R  950.  the  fluctuations  of  the  market  is  all 
^  Deierling  v.  Sloop  (1896),  67  Ma    that  either  party  intends  and  aU  that 

App.  446;  Pratt  v.  Boody  (1896),  55  they  contract  for.    For  the  money 

N.  J.  £q.  175,  85  Atl.  R.  1113;  Kirk-  that  the  seUer  is  to  receive,  if  any, 

Patrick  v.  Bonsai  (1872),  72  Pa.  St.  he    parts   with    nothing.     For  the 

155;  Irwin  v.  Williar,  110  U,  S.  507,  money  the  buyer  is  to  pay,  if  any,  he 

4  Sup.CtR.160;  Embrey  V.  Jemison,  gets  nothing.  The  parties  simply 
131  U.  &  336,  9  Sup.  Ct  776;  Kahn  wage  against  each  other  a  contest 
V.  Walton,  46  Ohio  St  195,  20  N.  of  skill  in  predicting  future  condi- 
R  R.  203;  Williams  v.  Tiedemann,  tions  of  price.  When  settlement-day 
6  Ma  App.  269;  Sawyer  v.  Tag-  comes,  the  winner  pookets  the  pro- 
gart,  146ush,727;  Cockrell  v.  Thomp-  oeeds,  not  merely  without  giving  a 
son  (1885),  85  Ma  510;  Schneider  v.  quid  pro  qtiOf  but  without  having 
Turner  (1889),  130  III.  28,  22  N.  E.  R.  incurred  any  obligation  in  any  con- 
497;  Greenhood,  Public  Policy,  oh.  1,  tingency  so  to  do.  This  is  simply  a 
part  III;  Pritchettv.  Insurance  Co.,  wagering  contract  from  the  begin- 
8  Yeates,  458;  Edgell  v.  McLaugh-  ning,  whose  demoralizing  tendencies 
lin,  6  Whart  176;  Brua's  Appeal,  55  are  so  universally  recognized  that 
Pa.  St  294;  Maxton  v.  Gheen,  75  Pa.  the  courts  will  not  enforce  it  for 
St.  166;  Partridge  v.  Cutler  (1897),  168  either  party.  The  profits  realized  by 
III.  507,  48  N.  E.  R.  125;  Waldron  v.  the  winner  are  of  the  same  stamp 
Johnston  (1898),  86  Fed.  R.  757.  Com-  with  those  which  follow  the  turning 
pare  Bibb  v.  Allen,  149  U.  S.  480,  13  of  a  card  or  the  revolution  of  a 
Sup.  Ct  950.  See  also  Seeligson  v.  wheel  Nothing  is  added  to  the 
Lewis  et  aL  (1885),  65  Tex.  215.  In  country's  commercial  prosperity  or 
Williams  V.  Tiedemann,  6  Ma  App.  269,  wealth.  There  is  not  even  the  re- 
the  court  said:  '*  Let  us  now  suppose  mote  or  indirect  benefit  resulting 
a  case  in  which,  when  the  agreement  from  the  incidental  demand  in  every 
is  made,  no  delivery  is  contemplated  legitimate  transaction  to  the  pro- 
by  either  party.  It  is,  in  fact,  agreed  ducer  or  manufacturer  of  the  prod- 
that  there  shall  be  no  exchange  of  uct  concerned." 

equivalents,  real  or  supposed.   A  set-       In  Brua*s  Appeal,  55  Pa.  St  294,  it 
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§  135.  And  where  the  terras  of  the  contract,  or  the  memo- 
randa evidencing  the  contract,  expressly  give  the  right  to  the 
seller  to  deliver  and  to  the  buyer  the  right  to  demand  the  de- 
livery of  the  product  or  article  dealt  in,  they  will  be  held  to 
express  the  true  intent  of  the  parties,  and  the  burden  of  show- 
ing that  a  contract,  legal  and  reasonable  in  its  terms,  is  invalid 
is  on  the  party  charging  the  illegality.^ 

was  said:  ''Anything  which  induces  tract  intends  to  deliver  them  or  ao< 
men  to  risk  their  money  or  property  cept  them,  but  merely  to  pay  differ- 
without  any  other  hope  of  return  ences  according  to  the  rise  or  fall  of 
than  to  get  for  nothing  any  given  the  market,  the  contract  is  a  gam- 
amount  from  another  is  gambling,  bling  one  and  is  void  as  contrary  to 
and  demoralizing  to  the  community,  public  policy.  The  indorser  of  a 
no  matter  by  what  name  it  may  be  promissory  note  given  on  account  of 
called.  It  is  the  same  whether  the  such  dealings  as  are  recognized  as 
promise  be  to  pay  on  the  color  of  a  gambling  transactions  can  rely  upon 
card,  or  the  fleetness  of  a  horse,  and  their  illegality  as  a  defense  to  an 
the  same  numerals  indicate  how  action  on  the  note.  In  an  action  to 
much  is  lo6t  and  won  in  either  case,  recover  money,  where  the  defense 
.  and  the  losing  party  has  received  set  up  is  that  the  contract  was  a 
just  as  much  for  the  money  parted  stock-gambling  one,  the  real  question 
with  in  the  one  case  as  the  other,  for  determination  is  the  bona  fldes 
viz. :  nothing  at  alL  The  lucky  win-  of  the  transaction.  It  is  not  the 
ner  of  course  is  the  gainer,  and  he  form,  but  the  intent  with  which  the 
will  continue  so  until  fickle  fortune  scheme  was  planned.  If  neither 
in  due  time  makes  him  feel  the  woes  party  contemplates  that  there  should 
he  has  inflicted  on  others.  All  gam-  be  a  delivery  of  the  stock,  but  merely 
bling  is  immoral  I  apprehend  that  to  pay  differences  according  to  the 
the  losses  incident  to  the  pi'actice  rise  or  fall  of  the  market,  the  con- 
disclosed  .  .  •  have  contributed  tract  is  a  gambling  ona"  In  re 
more  to  the  failures  and  embezzle-  Green,  15  Bankr.  Heg.  R  198;  Cas- 
ment-s  by  public  officers,  clerks,  sard  v.  Hinman,  1  Bosw.  207;  Ex 
agents  and  others  acting  in  fiduciary  parte  Young,  6  Biss.  53;  Fareira  v. 
relations,  public  and  private,  than  Gabell,  89  Pa.  St  89;  Clarke  v.  Foss, 
any  other  known,  or  perhaps  all  7  Biss.  540;  Gregory  v.  Wendell,  39 
other  causes.  .  •  .  In  the  train  of  Mich.  387;  Barnard  v.  Backhaus 
its  evils  there  is  a  vast  amount  of  (1881),  52  Wis.  593. 
misery  and  suffering  by  persons  en-  ^  Sampson  et  aL  v.  Camperdown 
tirely  guiltless  of  any  participation  Cotton  Mills  (1897),  82  Fed.  R  833. 
in  the  cause  of  it"  After  an  exhaustive  review  of  the  au- 
To  same  effect,  Cobb  v.  Prell,  16  thorities  the  court,  in  Whitesides  v. 
Cent  L.  J.  458;  Union  Nat  Bank  v.  Hunt,  97  Ind.  191,  said:  "We  con- 
Car,  16  Cent  L.  J.  320;  Rudolph  v.  elude  from  the  foregoing  authorities 
Winters,  7  Neb,  125;  Justh  v.  Holli-  that  in  this  class  of  cases  the  correct 
day,  17  Cent  L.  J.  56.  In  this  last  rule  is  that,  where  a  commodity  is 
named  case  it  was  held  that  "  where  bought  for  future  delivery,  no  mat- 
a  contract  is  made  for  the  delivery  or  ter  what  the  form  of  the  contract  is, 
acceptance  of  securities  at  a  future  the  law  regards  the  substance  and 
day,  at  a  price  named,' and  neither  not  the  shadow,  and  if  the  parties 
party  at  the  time  of  making  the  con-  mutually  understood  and  intended 
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§  136,  The  mere  fact  that  the  seller  may,  at  the  time  of 
making  the  contract,  actually  own  the  stocks,  bonds  or  product 
covered  by  the  contract  is  not  conclusive  of  the  intent  of  either 
the  seller  or  the  buyer.  It  may  still  be  shown  that  it  was  the 
mutual  understanding  and  intention  of  the  parties  that  the 
transaction  should  be  closed  by  payment  of  differences  accord- 
ing to  the  fluctuations  of  the  market.^ 

that  the  purchaser  should  pay  for  if  it  is  the  intention  of  the  parties 
and  the  seller  should  deliver  the  com-  that  a  real  purchase  shall  be  made 
modity  at  the  maturity  of  the  con-  by  the  broker,  though  delivery  be 
tract,  it  is  a  legal  and  valid  transac-  postponed  or  made  to  depend  on  f  ut- 
tion,  and  the  fact  that  the  purchaser  ure  conditions,  it  is  otherwise  if  it  is 
is  required  to  deposit  a  margin,  and  the  intention  that  there  be  no  delir- 
increase  the  same  at  any  time  the  ery,  but  that  the  account  be  settled 
market  requires  it,  in  order  to  secure  on  the  basis  of  a  rise  or  fall  in  price& 
the  payment  at  maturity,  or  that  the  Wagner  v.  Hildebrand,  187  Pa.  St. 
seller  shall  deposit  a  margin  and  in-  186,  41  Atl.  R.  34  (1898). 
crease  the  same  like  the  purchaser  A  contract  for  the  future  delivery 
in  order  to  secure  the  delivery  at  of  cotton  is  a  wager,  where  it  is  not 
nmturity,  does  not  vitiate  the  con-  intended  that  the  cotton  shall  be  de- 
tract But  if,  at  the  time  of  the  con-  livered,  but  one  party  is  to  pay  the 
tract,  it  is  mutually  understood  and  other  the  difference  between  the  con- 
intended  by  all  the  parties,  whether  tract  price  and  the  market  price  at 
expressed  or  not,  that  the  commod-  the  date  fixed  for  executing  the  con- 
ity  said  to  be  sold  was  not  to  be  paid  tract  Campbell  v.  New  Orleans  Nat. 
for,  nor  to  be  delivered,  but  that  the  Bank,  74  Miss.  526, 21  a  R.  400  (1897). 
contract  was  to  be  settled  and  ad-  (Contracts  in  writing  for  the  sale 
justed  by  the  payment  of  difference  and  delivery  of  grain  at  a  future  day, 
in  price  —  if  the  price  should  decline,  for  a  price  certain,  made  with  a  boiia 
the  purchaser  paying  the  difference;  fide  intention  to  deliver  the  grain 
if  it  should  rise,  the  seller  paying  the  and  pay  the  price,  are  valid  in  law; 
advance,  the  contract  price  being  but  when  such  contracts  are  made  as 
the  basis  upon  which  to  calculate  a  cover  for  gambling,  without  inten- 
differences, — in  such  case  it  would  be  tion  to  deliver  and  receive  the  grain, 
a  gambling  contract  and  void,  and  but  merely  to  pay  and  receive  the 
the  deposits  of  margins  are  only  to  difference  between  the  price  agreed 
be  considered  as  attempting  to  se-  upon  and  the  market  price  at  such 
cure  the  terms  of  the  bet  on  prices  future  day,  they  come  within  the 
at  some  future  time.*'  statute  of  gaming,  and  are  void  in 
1  Johnson  v.  Kaune,  21  Mo.  App.  22.  law.  To  uphold  such  a  contract,  it 
Dealings  in  oil  on  a  margin,  and  must  affirmatively  and  satisfactorily 
a  settling  of  differences  without  any  appear  that  it  was  made  with  an 
intention,  from  the  inception  of  the  actual  view  to  the  delivery  and  re- 
transaction,  to  make  bona  fide  pur-  ceipt  of  the  grain,  and  not  as  an  eva- 
chases,  sales  and  deliveries  of  the  sion  of  the  statute  of  gaming,  or  as 
same,  are  gambling  contracts.  Taft  a  cover  for  a  gambling  transaction. 
V.  Rieseman,  7  Pa.  Dist  R  496  (1896)i  In  the  present  case  it  sufficiently  ap- 
While  a  purchase  of  stock  on  mar-  pears  that  at  least  some  of  the  trans- 
gin  for  speculation  is  not  gambling  actions  between  the  parties,  which 
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§  137.  Contract  illegal  on  its  face, — Where  a  contract  on 
its  face  contemplates  an  illegal  transaction,  no  question  of  in- 
tent can  be  open  as  a  question  of  fact.^  It  is  seldom,  however,, 
that  contracts  covering  transactions  in  "  futures  "  exhibit  any 
evidence  of  illegality  in  their  terms.' 

§  138.  Both  parties  must  intend  to  gamble. — To  avoid  a 
contract  on  the  ground  that  it  is  a  gambling  contract  it  must 
appear  that  the  illegal  intent  was  common  to  both  parties. 
The  contract  is  not  illegal  if  either  party  in  good  faith  intends 
to  fulfill  it  according  to  its  express  terms.' 

enter  into  the  oonsideration  of  the  '  Cassard  v.  Hinman,  1  Bosw.  207; 
note  and  mortgage  in  suit*  were  mere  Rumsey  v.  Berry,  65  Me.  570;  Front 
gaming  transactions  of  this  charac-  v.  Clarkson,  7  Ck>w.  24;  Ez  parte 
ter,  were  void  in  themselves,  and  Young,  G  Biss.  58;  Brua's  Appeal,  5^^ 
taint  the  whole  security,  which  is,  Pa.  St  294;  Grizewood  v.  Blane,  11 
therefore,  absolutely  void.  Barnard  C.  B.  538;  Clarke  v.  Foss,  7  Biss.  540^ 
T.  Baokhaus,  52  Wi&  593  (1881).  Pickering  v.  Cease,  79  III  328;  Pix- 
A  contract  for  the  purchase  of  ley  v.  Boynton,  79  111.  851;  Lyon  v. 
grain  is  a  gambling  contract,  and  Culbertson,  83  III  88;  Sawyer  v.  Tag- 
void  where  the  mutual  intention  is  gart,  14  Bush,  727;  Kingsbury  v.  Ear- 
to  speculate  on  margins,  and  no  act-  wan,  77  N.  Y.  612;  Gregory  v.  Wen- 
ual  delivery  is  contemplated  by  either  dell,  40  Mich.  432 ;  Yerkes  v.  Salomon, 
party.  Counselman  v.  Reichart,  103  11  Hun,  471 ;  Barnard  v.  Backhaus,  52 
Iowa,  480,  72  N.  W.  R.  490  (1897).  Wis.  59a   It  is  manifest  that  in  order 

1  Gregory  v.  Wendell,  40  Mich.  432.  to  make  a  wager  both  parties  must 

2  It  makes  no  difference  that  a  bet  intend  it  to  be  such.  If  one  intend 
or  wager  is  made  to  assume  the  form  a  bona  fide  sale  or  purchase,  while  the 
of  a  contract.  Gambling  is  none  the  other  means  only  a  gambling  risk 
less  such  because  it  is  carried  on  in  upon  prospective  differences,  there 
the  form  or  guise  of  legitimate  trade;  will  be  no  propriety  in  depriving  the 
and  if,  under  the  guise  of  such  a  con-  former  of  the  benefit  of  his  contract 
tract»  the  real  intent  be  merely  to  because  of  a  secret  reservation  in  the 
speculate  in  the  rise  or  fall  of  prices  mind  of  the  latter.  As  every  con- 
and  the  goods  are  not  to  be  delivered,  tract  to  be  enforced  must  be  upon 
but  one  party  is  to  pay  to  the  other  the  mutual  understanding  of  the  par- 
the  difference  between  the  contract  ties,  so  a  contract  to  be  denied  en- 
price  and  the  market  price  of  the  forcement  because  of  its  illegitimate 
goods  at  the  date  fixed  for  executing  composition  must  have  been  so  con- 
the  contract,  then  the  whole  tran»-  trived  in  the  common  interest  of  the 
action  constitutes  nothing  more  than  makers,  or  at  least  in  the  interest  of 
a  wager  and  is  non-actionable.  Irwin  him  who  is  to  be  precluded  of  its 
V.  Williar,  110  U.  S.  499;  Benjamin  benefits.  The  law  will  not  presume 
on  Sales  (Bennett's  8d  AnL  ed.),  542,  against  the  validity  of  a  contract  re- 
and numerous  authorities  there  cited;  lating  to  a  proper  subject-matter. 
Sawyer  y.  Taggart  (1879),  14  Bush,  The  burden  of  proof  is  upon  him  who 
729;  Conner  &  Hare  y.  Bobinson  alleges  its  invalidity.  Williams  v. 
(1885),  87  La.  Ann.  8ia  Tiedemann  (1878),  C  Ma  App.  269, 27& 
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§  189.  If,  however,  at  the  time  of  entering  into  the  contract 
the  innocent  party  is  aware  of  the  illegal  intent  of  the  other 
party,  the  contract  is  tainted  and  illegal.^ 

§  140.  The  rale  altered  by  statute  in  some  states. — In 
some  states  dealings  in  futures  are  declared  to  be  gambling 
contracts  if  one  of  the  parties  has  no  intention  of  making  act- 
ual deliveries  or  actual  receipts.  These  statutory  provisions 
often  work  great  hardship  by  charging  an  innocent  party  with 
knowledge  of  the  intent  of  the  other  party.* 

§  14:1.  Parties  In  pari  delicto. — An  illegal  contract  cannot 
be  enforced  by  either  party  in  case  the  parties  are  in  pari  de- 
licto. Where  an  illegal  contract  has  been  performed  the  courts 
will  not  aid  either  party  to  place  himself  in  statu  quo  by  re- 
scinding the'  contract.  The  law  leaves  the  parties  where  it 
finds  them,  giving  aid  to  neither.  Nor  can  money  advanced 
in  pursuance  of  the  illegal  contract  be  recovered  back.* 

1  Grizewood  v.  Blane,  11  C.  R  538.  was  intended  to  make  it  unlawful  if 
3  The  supreme  court  of  Tennessee,  either  had  no  intention  of  effectuat- 
referring  to  the  statute  of  that  state,  ing  a  real  purchase  or  sale.  It  was 
said  (McGrew  v.  City  Produce  Ex-  designed  to  suppress  the  evil  of  deal- 
change  (1887),  85  Tenn.  577,  4  S.  W.  ing  in  futures  and  limit  such  opera- 
R.  88):  "The  argument  of  counsel  tion  to  bona  fide  sales  and  purchases 
that  the  wagering  established  in  this  by  those  who  wished  to  seU  to  those 
record  was  not  gaming  before  the  who  wished  to  buy.  In  making  the 
act  of  1883  (ch.  COLL.),  and  that  this  seller  responsible  for  the  intent  of 
act  was  a  legislative  declaration  to  the  buyer,  and  the  buyer  responsible 
that  effect,  is  not  sound,  for  two  rea-  for  the  intent  of  the  seller,  it  intended 
sons:  First,  because  that  act  did  not  to  suppress  gambling  by  confining 
declare  that  the  dealing  in  futures,  the  business  of  buying  and  selling  for 
w^hen  neither  party  intended  a  real  future  delivery  in  such  limits  as 
purchase  or  sale,  was  gaming,  for  it  would  practically  preclude  the  pos- 
always  had  been  sa  Second,  it  de-  sibility  of  it  Tlie  bona  fide  dealer 
clared  that  thereafter  such  dealing  can  still  operate,  but  he  cannot  do 
should  be  gaming  '  if  either  of  the  so  upon  any  terms  which  do  not  pro- 
contracting  parties,  dealing  simply  tect  the  community  against  the  per- 
for  the  margin  or  on  the  prospective  nicious  and  ruinous  speculation  in 
rise  or  fall  of  prices,  had  no  inten-  the  rise  and  fall  of  price&  He  is 
tion  or  purpose  of  making  actual  de-  obliged,  for  his  own  safety — as  this 
livery  or  receiving  the  property  or  act  provides  extreme  penalties  —  to 
thing  in  specie.*  Acts  of  1883,  p.  331.  avoid  the  speculator,  and  buy  only 
Before  the  passage  of  this  law  such  for  the  legitimate  demands  of  neces- 
a  transaction  as  dealing  in  futures,  sity  and  trade." 
of  itself,  was  not  unlawful,  nor  was  it  ^  Smith  v.  Barstow,  2  Doug.  (Mich.) 
unlawful  unless  it  was  the  intent  of  153;  Binnington  v.  Wallis,  4  Barn.  & 
both  parties  that  there  should  be  no  Aid.  650:  (Ik>wan  v.  Mil  burn,  L.  R.  3 
real  purcliase  or  delivery.    This  act  Exch.  230;  Mosher  v.  Griffin,  51  III 
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§  142.  Theso  general  propositions  are  subject,  however,  to 
certain  important  exceptions,  as  will  ba  seen  in  the  considera- 
tion of  certain  cases  involving  the  formation  of  illegal  combina- 
tions. For  instance,  it  will  be  found  that  parties  to  an  illegal 
combination  have  been  permitted  to  recover  possession  of  their 
plants  and  premises  after  the  same  had  been  transferred  to  the 
combination  by  setting  up  the  illegality  of  the  entire  transac- 
tion. In  so  far,  however,  as  the  right  asserted  is  based  upon 
the  enforcement  of  the  illegal  contract,  the  courts  will  deny 
relief,  and  the  exceptions  will  be  found  in  cases  where  the 
rights  asserted  were  based  upon  considerations  or  equities 
entirely  distinct  from  the  illegal  contract  and  in  opposition 
thereto. 

§  143.  Contracts  legal  in  one  state  and  illegal  in  another. 
It  frequently  happens  that  a  contract  legal  in  the  state  where 
made  is  sought  to  be  enforced  in  a  state  the  laws  of  which 
would  render  it  illegal  if  made  within  that  state.  It  is  well 
settled  that  a  contract  valid  where  made  will  not  be  enforced 
by  the  courts  of  another  state  or  country  if  in  doing  so  some 
plain  rule  of  morality  or  public  policy  is  violated,  or  if  the  en- 
forcement of  the  contract  would  be  injurious  to  the  interests  or 
conflict  with  the  operation  of  the  laws  of  that  state  or  country.^ 

184;  Nellis  v.  Clark,  20  Wend.  24;  of  another  nation  is  not  to  be  de- 
Goudj  ▼.  Grebhart,  1  Ohio  St  202;  manded  as  a  matter  of  strict  right. 
Knowlton  v.  Congress  Springs  Ca,  It  is  permitted,  if  at  all»  only  from 
57  N.  Y.  518;  Hoover  v.  Pierce,  20  the  comity  which  exists  between 
Miss.  627:  Mc Williams  v.  Phillips,  51  states  and  nations  Every  independ- 
Miss.  190;  McCloskey  v.  Gordon,  20  ent  community  must  judge  for  itself 
Miss.  200;  Broughton  v.  Broughton,  how  far  this  comity  ought  to  extend. 
4  Rich.  (S.  C.)  491 ;  Thomas  v.  City  of  Certain  principles  are  well  nigh  uni- 
Richmond,  12  Wall  849;  Setter  v.  versally  recognized  as  governing 
Alvey,  15  Kan.  157;  Adams  v.  Bar-  this  subject  It  is  everywhere  ad- 
re  tt  a  Ga.  404;  Babcock  v.  Thompson,  mitted  that  a  contiHOt  respecting 
3  Pick.  440;  Gill  v.  Webb.  4  T.  R  matter  malum  in  se,  or  a  contract 
Mon.  (Ky.)  299;  Welsh  v.  Cutler,  44  contra  bono8  mores,  will  not  be  en- 
N.  H.  501 ;  McCullum  v.  Gourlay,  8  forced  elsewhere,  however  enforce- 
Johna  147;  Hudspeth  v.  Wilson,  2  able  by  the  lex  loci  coritractus.  An 
Dev.  (N.  C.  L.)  872.  almost  complete  agreement  exists 
i  Flagg  V.  Baldwin  (1884),  38  N.  J.  upon  the  proposition  that  a  contract 
Eq.  219;  Thatcher  v.  Morris  (1854),  11  valid  where  made  will  not  be  en- 
N.  Y.  437.  But  the  enforcement  of  forced  by  the  courts  of  another  coun- 
a  foreign  law,  and  contracts  depend-  try  if  in  doing  so  they  must  violate 
ent  thereon  for  validity,  within  an-  the  plain  public  policy  of  the  coun- 
other  jurisdiction  and  by  the  courts  try  where  jurisdiction  is  invoked  to 
7 


98                                         CONTEOLLING  THE   MARKET.                [§§  144^,  145. 

§  144.  Gambling  contracts,  contrary  to  the  law  or  public 
policy  of  the  country  or  the  state  wherein  they  are  sought  to 
be  enforced,  will  not  be  upheld.* 

§  145.  Corporation  organized  for  the  purpose  of  gambling 
on  the  market. —  Where  several  persons  organize  a  corpora- 
enforce  it»  or  if  its  enforcement  nor  the  customer  intended  that  the 
would  be  injurious  to  the  interests  stock  purchased  or  sold  should  be 
or  conflict  with  the  operation  of  the  actually  delivered  or  treated  as  the 
public  laws  of  that  country.  Story*s  stock  of  the  customer,  but  that  set* 
Confl.  I^ws,  g  244.  tlement  should  be  made  upon  differ- 
^In  Flagg  v.  Baldwin,  supra,  the  ences, —  such  transactions  are  unlaw- 
court  said :  f  ul,  and  any  securities  given  therefor 
"Since  the  courts  of  each  state  must,  are  void  in  pursuance  of  statutory 
atleastin  the  absence  of  positive  law,  provisions  And  where  such  con- 
determine  how  far  comity  requires  tracts  are  made  in  another  state, 
the  enforcement  of  foreign  contracts,  where  they  may  be  presumed  lawful, 
it  results  that  there  is  contrariety  of  stiU  they  will  not  be  enforced  if  un- 
Tiew,  and  the  proposition  above  lawful  under  the  law  of  the  forum, 
stated  is  not  universally  admitted.  Certainly  they  wiU  not  be  enforced 
Thus,  in  New  York,  a  contract  made  as  against  residents  and  citizens  of 
in  Kentucky,  under  the  law  of  that  the  state  where  such  contracts  are 
state,  establishing  a  lottery  for  the  unlawful,  because  such  enforcement 
benefit  of  a  college,  was  upheld,  not-  would  violate  the  public  policy  of  the 
withstanding  the  law  of  New  York  state.  Such  contracts  form  an  ex- 
prohibiting  lotteries  Com.  of  Ky.  v.  ception  to  that  rule  of  comity  which 
Bassford,  6  Hill,  526.  Chief  Justice  ordinarily  requires  the  enforcement 
Nelson  limited  the  cases  of  contracts  by  the  courts  of  one  state  of  contracts 
not  enforceable,  though  valid  where  made  in  another, 
made,  to  such  as  are  plainly  contrary  In  Stewart  v.  Schall  (1886),  65  Md. 
to  morality.  He  gave  no  considera-  289,  57  Am.  R  827,  the  plaintiff  car- 
tion  to  the  doctrine  elsewhere  set-  ried  on  the  business  of  a  stock  broker 
tied  that  excludes  from  enforcement  in  Pennsylvania,  where  all  parties 
contracts  opposed  to  the  public  pol-  lived.  As  broker  he  dealt  in  stocks 
icy  or  violative  of  a  public  law  of  the  and  grain  on  the  exchanges  of  New 
place  of  enforcement.  In  this  view  York,  Chicago,  Philadelphia  and  Bal- 
he  seems  to  be  sustained  by  the  court  timore  at  defendant's  request  Ac- 
of  appeals.  Thatcher  v.  Morris,  11  tion  was  brought  for  services,  ad- 
N.  Y.  487.  vances  and  interest,  and  it  was  ruled 

*'So,  in  Massachusetts,  a  contract  that  evidence  was  competent  to  show 

arising  out  of  a  completed  sale  of  that  the   transactions  were   really 

lottery  tickets,  in  a  state  where  such  gambling  transactions;  and  it  was 

sale  was  lawful,  was  enforced  by  the  held  as  a  matter  of  law  that  they 

courts,  although  such  sale  was  there  were  to  be  governed  by  the  laws 

prohibited  by  statute.    Mclntyre  v.  of  Pennsylvania,  and  that  therefore 

Parks,  8  Met  207.    But  there  was  no  there   could  be  no   recovery.     See 

discussion  of  principles  by  the  court"  Pearce  v.  Foot,  113  IlL  228,55  Am. 

In  the  case  last  cited  the  court  held  R  414;  Sondheim  v.  Qilbert,  117  Ind» 

that  speculation  in  stocks  through  71, 18  N.  R  R  687;  Plank  v.  Jackson 

a  broker,  when  neither  the  broker  (1891),  128  Ind.  424,  26  N.  K  B.  568. 
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tion  ostensibly  for  the  purpose  of  dealing  in  "  futures, **  but  in 
reality  for  the  purpose  of  gambling  upon  the  rise  and  fall  of 
prices  in  the  market,  the  incorporators  are  individually  liable 
for  all  sums  illegally  received  on  wagering  contracts  by  the 
managers  of  the  corporation.^ 

§  146.  Rights  of  brokers  and  principals. — Where  the  cus- 
tomer is  dealing  in  good  faith,  intending  to  actually  deliver 
or  receive  the  grain  or  stock  dealt  in,  the  relations  between 
principal  and  broker  are  governed  by  the  familiar  rules  of  law 
controlling  the  relationship  of  principal  and  agent. 

§  147.  Where,  however,  the  customer  intends  to  settle  upon 
dififerences,  complicated  questions  arise,  for  the  broker  may 
or  may  not  be  apprised  of  the  customer's  real  intention  con- 
cerning deliveries.  A  customer  may  at  the  outset  intend  to 
make  actual  trades,  and  in  subsequent  transactions,  as  he  gets 
in  deeper  and  deeper,  he  may  intend  to  settle  upon  differences, 
actual  deliveries  or  receipts  being  entirely  beyond  his  resources. 
It  has  been  frequently  said  that  the  very  magnitude  of  the 
transactions  engaged  in  by  customers,  whose  circumstances  in 
life  are  such  as  to  charge  the  broker  with  knowledge  that 
actual  deliveries  and  receipts  are  impossible,  is  a  controlling 
consideration  in  the  determination  of  any  controversy  between 
them  as  to  knowledge  of  intent.  But  in  many  cases  the  trans- 
actions are  comparatively  insignificant,  the  circumstances  and 
resources  of  the  customer  unknown,  and  the  broker  might  be 
warranted  in  supposing  that  the  customer  could,  if  necessary, 
at  any  time,  actually  either  deliver  or  receive  the  stock  or 
grain  dealt  in.  The  circumstances  and  conditions  vary  so  that 
each  case  is  controlled  by  its  own  facts,  but  the  following 
general  propositions  may  be  laid  down: 

§  148.  Stocks,  bonds,  grain,  provisions,  like  all  other  articles, 
may  be  dealt  in  on  credit  and  purchased  through  the  agency 
of  brokers.  "  Margins,"  which  are  nothing  more  than  security 
given  to  the  broker  for  his  protection,  may  be  deposited ;  and 
the  mere  fact  that  stocks  and  grain  are  more  commonly  made 
the  vehicle  of  gambling  transactions  than  other  articles  does 
not  affect  the  validity  of  the  transaction,  though  it  may  lead 
the  courts  to  scrutinize  more  closely  large  transactions  involv- 

'HcGrew  v.  City  Produce  Exchange  (1887),  85  Tenn.  57%  4  a  W.  R  Sa 
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ing  these  products  and  articles  to  ascertain  the  true  character 
of  the  transactions.^ 

§  149«  Where  a  customer  having  no  stock  in  his  possession 
employs  a  broker  to  sell  the  stock  "  short,*'  the  broker  borrow- 
ing stock  to  make  the  delivery,  and  afterwards,  under  direction 
of  his  customer,  buying  in  the  stocks  at  a  higher  price,  the  broker 
may  recover  from  the  customer  the  difference,  provided  the 
broker  is  acting  throughout  in  good  faith  and  had  no  knowledge 
that  at  the  time  of  the  sale  it  was  the  customer's  intention  to 
gamble  upon  differences.  If,  however,  the  broker  is  advised 
that  it  is  the  intention  of  the  customer  to  gamble  upon  differ- 
ences, he  cannot  recover  any  losses  sustained  in  the  transaction.^ 

1  Hopkins  v.  O'Kane  (1895),  169  Pa.  closed  stamped  the  transaction  as  a 
St  478,  82  AtL  R  421;  Peters  v.  mere  gambling  contract  between  the 
Grimm  (1892),  149  Pa.  St  163,  24  AtL  plaintiff  and  the  defendant,  which 
R.  192.  was  contrary  to  the  policy  of  the 

2  In  Dickson's  Ex'r  ▼.  Thomas  (1881),  law,  and  that,  therefore,  the  former 
97  Pa.  St  278,  A.  directed  K,  a  stock  was  not  entitled  to  recover, 
broker,  to  sell  on  his  account  five  hun-  The  fact  that  a  cotton  miU  corpora- 
dred  shares  of  stock  "short"  It  did  not  tion  purchases  cotton  for  future  de- 
appear  whether  A.  owned  the  stock  livery,  through  a  broker,  and  puts  up 
or  not  He  gave  no  certificate  to  B.,  margins  necessary  to  carry  it,  does 
and  arranged  with  him  that  there  not  render  the  purchases  ultra  vires, 
was  to  be  no  actual  delivery  of  the  if  they  were  not  in  fact  speculations 
stock  between  them,  but  thatA.  was  on  the  rise  and  fall  of  cotton,  but 
to  protect  &  from  loss  if  the  market  were  made  in  the  ordinary  and  legiti- 
value  of  the  stock  advanced,  and  re-  mate  business  of  the  mill  for  its  own 
ceive  the  difference  in  value  from  R  use.  Where  such  contracts  are  not 
if  it  declined.  There  was  no  agree-  illegal  in  their  origin,  the  carrying  of 
ment  that  R  should  not  make  actual  them,  and  paying  from  time  to  time 
delivery  of  the  stock  he  was  in-  the  margins  on  them,  are  not  invalid 
structed  to  sell  R  sold  accordingly,  if  their  purpose  is  to  save  the  oorpo- 
and  afterwards  the  price  rose.  R  ration  from  loss.  Sampson  et  aL  v. 
then  borrowed  from  a  fellow-broker  Camperdown  Ck>tton  Mills  (1897),  82 
the  necessary  certificates  to  make  Fed.  R  833.  See  also  Morris  v.  Norton 
delivery,  and  did  deliver  them  and  (1896),  75  Fed.  R  912. 

receive  payment  therefor  through  his  The  plaintiffs  in  good  faith,  at  the 

clearing-house  sheet    The  price  still  request  and  for  the  benefit  of  the  de> 

rising,  R  subsequently  bought  on  fendant,  made  an  agreement  for  the 

A.'s  order  five  hundred  like  shares  to  sale  of  wheat  to  be  delivered  within 

make  good  his  loan,  receiving  them  a  certain  time  at  the  option  of  the 

and  paying  for  them  also  through  his  defendant,  he  to  furnish  sufficient 

clearing-house  sheet    He  paid  also  *' margin"  to  secure  them  against 

to  the  lender  the  amount  of  an  im-  loss.  The  defendant  failed  to  comply 

mediate  dividend  for  A.'s  use  in  with  his  part  of  the  contract,  and  a 

those  transactions;   the  facts   dis-  loss  ensued.    Under  such  a  contract 
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§  150.  But,  even  though  a  broker  and  his  customer  are  en- 
gaged in  gambling  transactions,  if  the  customer  afterwarda 
demands  a  delivery  of  the  stock,  and  the  broker  agrees  thereto, 
this  agreement  is  valid  and  may  be  enforced,  and  the  customer 
is  liable  for  the  price  of  the  stock  or  product.^ 

§  161.  A  broker  cannot  recover  money  advanced  to  pay 
losses  incurred,  nor  can  he  recover  his  commissions  for  services 
in  transactions  which  he  knew,  or  under  all  the  circumstances 
ought  to  have  known,  were  gambling  transactions.' 

the  law  win  give  to  the  plaintiffs  a  transaction  by  his  authority.  Thomp- 

remedy  for  their  loss.    Rumsey  v.  son  Bros,  et  aL  y.  Cummings  &  Ca, 

Berry,  65  Ma  570  (1876X  68  Ga.  124    See  Cunningham  v.  Na- 

1  Anthony  v.  Unangst  (1896),  174  Pa.  tional  Bank  of  Augusta  (1882).  71  Ga. 

St  10,  34  AtL  R  284  400.    Compare  Commisky  et  al  v. 

A  judgment  entered  on  a  judg-  Williams  (1886),  20  Ma  App  60a 

raent  note  given  to  a  broker  to  secure  ^  Fareira  v.  Gabell  (1879),  89  Pa  St. 

margins  will  not  be  opened  where  89;  Dickson's  ExV  v.  Thomas,  97  Pat 

the  evidence  shows  that  the  broker,  St.  278. 

at  defendant's  request  and  with  de-  In  an  action  by  an  assignee  of  a 
fendant's  money,  bought  shares  of  firm  of  brokers  to  recover  a  balance 
stock,  and  received  and  retained  the  alleged  to  be  due  in  the  purchase 
certificates  until  at  defendant's  re-  and  sale  of  stocks,  it  appeared  that 
quest  they  were  sold  again;  that  the  the  accounts  between  the  firm  and 
proceeds  of  the  stock  were  retained  the  defendant  covered  a  period  of 
by  the  broker,  and  used  by  him  in  fifteen  months,  and  involved  pur- 
part payment  of  other  stocks  pur-  chases  amounting  to  over  $300,000, 
chased  at  defendant's  request:  and  during  which  time  no  securities  were 
that  the  purchase  and  s&le  of  stocks  delivered  or  tendered  except  one 
continued  in  this  way  until  the  de-  purchase  of  stock  for  a  special  pur- 
fendant  was  in  the  broker's  debt,  pose  amounting  to  $100.  The  calls 
when  the  judgment  note  was  given  on  defendant  were  not  to  take  up  his 
to  secure  the  balance  dua  Hopkins  stocks  and  bonds,  but  to  deposit  more 
T.  O'Kane,  supra;  Peters  y.  Grimm,  margin.  When  the  brokers  were 
supra.  carrying  securities  to  the  amount  of 

The  sale  of  cotton  to  be  delivered  $150,000,  they  wrote  to   defendant 

at  a  future  day,  where  both  parties  that  in  ordinary  times  a  margin  of 

are  aware  that  the  seller  himself  ex-  five  per  cent  would  be  required,  and 

pects  to  purchase  to  fulfill  his  con-  that  while  they  did  not  ask  that  he 

tract,  and  no  skiU  and  labor  or  ex-  should  put  up  that  much,  they  de- 

pense  enter  into  the  consideration,  sired  that  he  should  better  protect  his 

but  the  same  is  a  pure  speculation  holdings,  and  added:  "We  will  gladly 

upon  chances,  is  contrary  to  the  pol-  allow  you  to  withdraw  money  again 

icy  of  law,  and  can  be  enforced  by  as  soon  as  the  market  improvea" 

neither  party.    But  where  such  a  In  addition  to  this,  defendant  testi- 

contract  is  executed,  an  agent  who  fied  that  there  was  an  understanding 

may  be  employed  by  his  principal  to  and  agreement  that  he  would  not  be 

make  the  contract  can  recover  from  called  on  to  pay  for  the  securities, 

him   any  money  advanced  in  the  but  that  the  account  would  be  settled 
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§  152.  Money  loaned  or  advanced  to  farther  gambling 
transactions  cannot  be  recovered  back. —  Whoever  loans 
money  for  the  purpose  of  farthering  a  gambling  transaction 
cannot  recover  the  same.^ 

§  153.  The  original  payee  cannot  recover  on  a  note,  the  con- 
sideration of  which  was  money  advanced  by  him  for  the  carry- 
ing out  of  a  gambling  contract,  if  he  is  a  party  to  such  contract 
or  participated  in  the  making  of  it  on  behalf  of  one  of  the  par- 
ties thereto.* 

by  the  payment  of  the  difference  in  wagering  contract  to  be  Toid,  the 

prices.    There  was  other  testimony  plaintiff  could  not  maintain  an  ao- 

to  the  same  effect  Verdict  and  judg-  tion  for  the  moneys  advanced  in  ex- 

ment  for  the  defendant  were  sus-  ecution  of  the  original  contract  to 

tained.    Louis  Wagner,  Assignee  of  carry  these  '  futures.'    And  yet  it  is 

Henry  S.  Loucheim  and  Frederick  insisted  that  he  ought  to  have  judg- 

Leser,  trading  as  H.  S.  Louchheim  &  ment  on  the  notes  in  suit,  although 

Ca  y.  Otto  G.  Hildebrand,  187  Pa.  St  it  appears  they  have  no  other  consid- 

186,  137,  41  Atl  R.  84  (1898).  eration  than  the  moneys  so  advanced. 

1  Waugh  y.  Beck  (1886),  114  Pa.  St  A  judgment  upon  the  notes  would, 
422,  6  AtL  R.  028.  It  is  not  enough  in  effect  be  one  for  the  amount 
to  defeat  recovery  by  the  lender  that  claimed  by  the  plaintiff  under  the 
he  knew  of  the  borrower*s  intention  original  contract  at  the  time  he  de- 
to  use  it  in  a  gambling  transaction  manded  their  execution  by  the  de- 
in  purchasing  commodities  on  mar-  fendant  Indeed,  it  has  been  held 
gin;  he  must  have  known  that  the  that  a  note  could  not  of  itself  dis- 
borrower  was  purposing  such  use  of  charge  the  original  cause  of  action, 
the  loan,  and  must  have  been  impli-  unless,  by  express  or  special  agree- 
cated  as  a  confederate  in  the  trans-  ment  it  was  received  as  payment 
action,  though  not  necessarily  for  Sheehy  v.  Mandeville,  6  Cranch,  2o3, 
gain.  264;  Peter  v.  Beverly,  10  Pet  532, 568; 

2  Embrey  v.  Jemison  (1889),  131 U.  S.  The  Kimball  3  Wall  37,  45. 

836,  9  Sup.  Ct  R.  776.    In  this  last  "While  there  are  authorities  that 

case  the  supreme  court  of  the  United  seem  to  support  tlie  position  taken 

States  reviewed  the  law  as  follows:  by  the  defendant  in  error,  we  are  of 

"  It  is  contended  that  this  is  not  an  opinion  that  upon  principle  the  orig- 

action  upon  the  original  contract,  iiial  payee  cannot  maintain  an  action 

but  upon  the  notes  executed  by  Em-  on  a  note,  the  consideration  of  wliich 

brey  after  the  business  transacted  is  money  advanced  by  him  upon  or 

for  him  by  Moody  &  Jemison  was  in  execution  of  a  contract  of  wager, 

closed,  and  with  full  knowledge,  upon  he  being  a  party  to  that  contract,  or 

his  part,  of  all  the  facts.    In  such  a  having  directly  participated  in  the 

case,  it  is  argued,  the  principles  an-  making  of  it  in  the  name  of  or  on 

nounced  in  Irwin  v.  Williar  cannot  behalf  of  one  of  the  parties, 

be  applied.    This  argument  concedes,  *'In  Steers  v.  Lashley,6  T.  R.  61,  it 

at  least  for  the  purposes  of  the  pre&-  appeared  that  the  defendant  was  en- 

ent  case,  that  as  the  law  for  the  pro-  gaged  in  stock-jobbing  transactions 

tection  of  the  public  and  in  the  in-  with  different  persons,  in  which  one 

terest  of  good   morals   declares  a  Wilson  was  employed  as  his  broker 
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§  154.  In  such  a  case  the  burden  of  proof  is  upon  the  maker 
of  the  note  to  show  that  the  note  was  a  part  of  a  gambling 
transaction.^ 

and  had  paid  the  'differences'  for  the  purpose  stated.  Abbott,  C.  J., 
him.  A  dispute  having  arisen  as  to  after  observing  that  there  was  no 
their  amount,  the  matter  was  re-  period  of  time  when  the  plaintiff 
ferred  to  the  plaintiff  and  others,  could  have  maintained  an  action 
who  awarded  a  certain  sum  as  due  upon  the  note,  said:  "We  are  all  of 
from  the  defendant  For  a  part  of  opinion  that  as  it  appears  upon  the 
that  sum  the  broker  drew  a  bill  on  plea  that  the  bond  was  given  as  a 
the  defendant,  and,  after  it  had  been  substitute  for  a  note  which  was  taken 
accepted,  indorsed  it  to  the  plaintiff,  by  the  plaintiffs  subject  to  an  in- 
lord  Kenyon  said:  *  If  the  plaintiff  firmity  of  title  of  which  they  had  full 
had  lent  this  money  to  the  defend-  notice  before  the  bond  was  taken, 
ant  to  pay  the  differences,  and  had  the  latter  instrument  is  void.' 
afterwards  received  the  bill  in  ques-  **  In  Fisher  v.  Bridges,  3  El.  &  BL 
tion  for  that  sum,  then,  according  to  642,  649,  which  was  an  action  upon  a 
the  principle  announced  in  Petrie  v.  covenant  in  a  deed  to  pay  a  certain 
Hannay,  3  T.  R  418,  he  might  have  sura,  and  which  covenant  was  given 
recovered.  But  here  the  bill  on  which  as  security  for  payment  of  a  part  of 
the  action  was  brought  was  given  the  purchase-money  of  real  estate 
for  these  very  differences;  and  there-  sold  by  the  plaintiff  to  the  defend- 
fore  Wilson  himself  could  not  have  ant,  to  be  by  the  latter  disposed  of 
enforced  payment  of  it.  Then  the  by  lottery,  as  the  plaintiff  knew,  the 
security  was  indorsed  over  to  the  court  said:  '  It  is  clear  that  the  cove- 
plaintiff,  he  knowing  of  the  illegality  nant  was  given  for  the  payment  of 
of  the  contract  between  Wilson  and  the  purchase-money.  It  springs  from 
the  defendant;  for  he  was  the  arbi-  and  is  the  creature  of  the  illegal 
trator  to  settle  their  accounts;  and  agreement,  and  as  the  law  would  not 
under  such  circumstances  he  cannot  enforce  the  original  illegal  contract, 
be  permitted  to  recover  on  the  bill  in  so  neither  will  it  allow  the  partias 
a  court  of  law.'  to  enforce  a  security  for  the  pur- 
lin Amory  v.  Merryweather,  2  B.  chase-money,  wliich,  by  the  original 
&  C.  573,  578,  which  was  an  action  bargain,  was  tainted  with  illegal- 
of  debt  on  bond  conditioned  for  the  ity.*  See  also  Fareira  v.  Gabell,  89 
payment  of  money  by  instalments.  Pa.  St.  89;  Griffiths  v.  Stears,  112  Pa. 
the  plea  in  substance  was  that  the  St.  523;  Flagg  v.  Baldwin,  38  N.  J. 
bond  was  given  in  place  of  a  prom-  Eq.  218,227;  Cunningham  v.  Bank  of 
issory  note  previously  executed  in  Augusta,71Ga.400:  Tenney  v.  Foote, 
payment  for  moneys  advanced  by  an  95  111.  991 ;  Rudolf  v.  Winters,  7  Neb. 
agent  of  the  obligor  in  discharge  of  126;  Lowry  v.  Dillman,  59  Wis.  197, 
differences  arising  upon  contracts  for  18  N.  W.  R.  4. 

buying  and  selling  shares  in  the  pub-  "  Assuming  the  averments  of  the 

lie  stocks,  against  the  form  of  the  plea  of  wager  to  be  true,  it  is  clear 

statute;  the  plaintiff  having  knowl-  that  the  plaintiff  could  not  recover 

edge,  when  he  received  the  bond,  upon  the  original  agreement  with- 

that  the  note  had  been  made  by  tlie  out  disclosing  the  fact  that  it  was 

defendant  on  the  occasion  and  for  one  that  could  not  be  enforced  or 

^Embrey  v,  Jemison,  supra. 
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§  155.  Castom  and  usage  of  the  market, —  A  person  deal- 
ing at  a  particular  market  will  be  taken  to  have  dealt  accord- 
ing to  the  known  general  custom  and  usage  of  that  market ; 
and  if  he  employs  another  to  act  for  him  in  buying  or  selling 
at  such  market,  he  will  be  held  as  intending  that  the  business 
should  be  conducted  according  to  such  general  usage  and  cus- 
tom of  such  market;  and  this,  has  been  held  to  be  the  rule 
whether  he  in  fact  knows  of  the  custom  or  not.^ 

§  156«  Effect  of  rules  of  board  of  trade  and  stock  ex- 
change.—  Where  a  customer  deals  with  a  broker  on  a  board 
of  trade  or  stock  exchange  he  thereby  confers  upon  the  broker 

made  the  basis  of  a  judgment  He  Compare  Faihney  y.  Raynons,  4  Burr, 
cannot  be  permitted  to  withdraw  2069;  Planters'  Bank  v.  Union  Bank, 
attention  from  this  feature  of  the  16  Wall  500;  Knight  v.  Cambers,  80 
transaction  by  the  device  of  obtain-  E.  C.  L.  561 ;  Hacker  v.  Hardy,  4  L.  R 
ing  notes  for  the  amount  claimed  Q.  B.  685;  Durant  v.  Burt,  98  Mass. 
under  that  illegal  agreement;  for  161;  Lehmann  v.  Strassburger,  ^ 
they  are  not  founded  on  any  new  or  Woods,  554;  Conner  &  Hare  v.  Rob- 
independent  consideration,  but  are  ertson,  87  La.  Ann.  814  (1885)." 
only  written  promises  to  pay  that  ^Baily  v.  Bensley  (1877),  87  111.  556; 
which  the  obligor  had  verbally  Doane  et  al.  v.  Dunham  (1875),  79  id. 
agreed  to  pay.  They  do  not,  in  any  181 ;  Lyon  et  al,  v.  Culbertson  et  aL 
just  sense,  constitute  a  distinct  or  (1876),  83  id.  83;  Lonergan  v.  Stewart 
collateral  contract  based  upon  a  valid  (1870),  55  id.  44;  Home  Ins.  Ca  v.  Fa- 
consideration.  Nor  do  they  repre-  vorite  (1867),  46  id.  268;  Lawson  on 
sent  anything  of  value  in  the  hands  Usages,  47,  284-287. 
of  the  defendant,  which,  in  good  con-  Where  a  transaction  involving  the 
science,  belongs  to  the  plaintiff  or  purchase  of  stocks  on  the  market  is 
to  his  firm.  Although  the  burden  of  in  fact  a  real  purchase  under  an  au- 
proof  is  on  the  obligor  to  show  the  thorized  contract,  the  customs  of 
real  consideration,  the  execution  of  the  market  may  be  considered  in 
the  notes  could  not  obliterate  the  construing  the  contract  and  in  in- 
substantive  fact  that  they  grew  im-  terpreting  the  otherwise  indetermi- 
mediately  out  of,  and  are  directly  nate  intention  of  the  parties.  Taylor 
connected  with,  a  wagering  contract  v.  Bailey  et  aL  (1897),  169  IlL  181,  48 
They  must,  therefore,  be  regarded  as  N.  R  R.  200. 

tainted  with  the  illegality  of  that  The  fact  that  one  did  not  direct 

contract,  the  benefits  of  which  the  that  his  stocks  should  be  purchased 

plaintiff  seeks  to  obtain  by  this  suit  in  a  certain  market  does  not  affect 

That  the  defendant   executed   the  the  rule  that  he  is  bound  by  the  cus- 

notes  with  full  knowledge  of  all  the  toms  of  the  market  where  they  were 

facts  is  of  no  moment    The  defense  in  fact  purchased,  if,  with  knowledge 

he  makes  is  not  allowed  for  his  sake,  of  the  place  of  the  purchase,  he  as- 

but  to  maintain  the  policy  of  the  sented  thereto  and  agreed  to  take 

law.    (])oppell  V.  Hall,  7  Wall.  542,  and  pay  for  the  stocks.    Taylor  v. 

558;  Embrey  v.  Jemison,  181  U.  8.  Bailey  et  al.,  miprcu 
836,  346,  349  (1889).  9  Sup.  Ct  R  776. 
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« 

authority  to  deal  according  to  the  well-settled  usages  and  the 
rules  and  regulations  of  such  market.     And  where  such  rules 

and  regulations  are  known  to  the  customer,  and  are  fair  and 

do  not  change  in  any  essential  part  the  contract  between  the 

customer  and  the  broker,  and  do  not  involve  any  departure 
from  the  customer's  instructions,  they  are  binding.^ 

1  Bibb  V.  AUen  (1892),  149  U.  S.  481.  count  of  the  principals  was  not  to  be 

13  Sup.  Ct  R.  950.    In  this  case  the  delivered  at  the  time  stipulated  in 

court  said:  the  contracts  of  sale  made  for  their 

"Upon  the  third  assignment  of  account.  It  is  not  questioned  that  if 
error,  which  presents  the  question  the  transactions  in  which  the  parties 
whether  the  transactions  in  which  are  engaged  are  illegal,  the  agent  can- 
the  parties  were  engaged  were  illegal  not  recover  either  commissions  for 
because  they  were  wagering  con-  services  rendered  therein,  or  for  ad* 
tracts  luider  the  New  York  statute  vances  and  disbursements  by  him 
against  wagers,  bets,  etc.,  the  evi-  for  his  principal  (Story  on  Agency, 
dence  in  the  case  clearly  fails  to  §§  380, 844,  and  authorities  cited),  the 
make  out  such  a  defense.  In  enter-  reason  for  this  rule  being  that  in 
ing  into  their  arrangement  it  is  such  illegal  transactions  of  which 
shown  by  the  correspondence  and  the  agent  has  knowledge  ho  is  re- 
by  other  testimony  in  the  case  that  garded  as  particeps  criminist  which 
there  was  no  agreement  or  under-  precluded  him  from  the  recovery 
standing  between  the  plaintiffs  and  of  either  commissions  or  advances, 
defendants  that  the  cotton  sold  for  Irwin  v.  Williar,  110  U.  S.  499,  510. 
future  delivery  was  not  in  fact  to  be  '*  But  the  facts  of  this  case  do  not 
actuaUy  delivered.  In  their  corre-  bring  the  transactions  in  question 
spondence  as  to  the  terms  on  which  within  the  operation  of  that  prin- 
the  agency  was  to  be  undertaken,  the  ciple,  for  the  evidence  set  out  in  the 
plaintiffs  were  distinctly  informed  bill  of  exceptions  fails  to  show  that 
that  the  defendants  did  a  large  busi-  either  party  to  the  transactions  in- 
ness  for  the  best  and  most  reliable  tended  the  same  as  wagering  or  gam - 
people  of  their  locality;  that  they  bling  speculations.  On  the  contrary, 
would  hold  themselves  personally  re-  the  undisputed  testimony  establishes 
sponsible  for  all  orders  sent,  and  hold  that  the  sales  were  not  wagers,  but 
their  correspondents  responsible  for  that  the  cotton  was  to  be  actually 
aU  orders  executed  as  to  margins;  delivered  at  the  time  agreed  upon, 
that  they  handled,  sometimes,  from  Bibb's  own  statement  of  the  transac- 
three  thousand  to  five  thousand  bales  tions  does  not  disclose  the  fact  that 
of  cotton  a  day,  and  that  their  cus-  they  were  intended,  even  on  his  part, 
tomers  dealt  in  orders  for  from  five  as  gambling  or  wagering  specula- 
hundred  to  one  thousand  bales  at  a  tion&  He  certainly  never  disclosed 
time,  and  were  entirely  responsible,  to  the  plaintiffs,  as  his  brokers,  either 
It  was  also  testified  by  both  the  in  their  correspondence  or  in  their 
plaintiffs  and  defendant  Bibb  that  verbal  communications,  that  he  did 
there  was  no  understanding  or  agree-  not  intend  to  deliver  the  cotton  sold 
ment,  either  express  or  implied,  be-  through  them  for  future  delivery.  In 
tween  them  at  the  time  of  entering  addition  to  this  it  is  shown  that  the 
upon  the  transactions  or  during  their  rules  and  regulations  of  the  New 
progress^  that  the  cotton  sold  for  ao-  York  (Ik>tton  Exchange  recognized 
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§  157.  Presumption  of  law. —  The  presumption  of  law  is  in 
favor  of  the  validity  of  a  contract  the  terms  and  subject-mat- 
ter of  which  are  proper,  and  the  burden  of  proof  is  on  him 
who  assails  its  validity.^ 

§  158.  The  law  presumes  that  the  true  intention  of  parties 
to  a  contract  is  expressed  upon  the  face  of  the  contract.  The 
law  further  presumes  that  men  do  not  intend  to  violate  the 
law  or  enter  into  contracts  which  the  law  will  not  enforce.* 

§  169.  It  is  frequently  said  that  it  is  the  duty  of  courts  to 
scrutinize  closely  all  dealings  in  '^  futures,"  and  it  is  sometimes 
said  that,  if  the  circumstances  are  such  as  to  throw  doubt  upon 
the  real  intention  of  the  parties,  the  party  claiming  rights 
under  such  contracts  may  be  required  to  show  affirmatively 
that  they  were  made  with  bona  fide  intentions.'  The  circum- 
stances which  throw  doubt  upon  the  question  of  the  true  in- 
tention of  the  parties  should  be  such  as  to  amount  to  affirma- 
tive evidence  of  an  illegal  intention,  otherwise  the  burden  of 
proof  should  not  shift  to  the  party  claiming  under  the  contract. 

§  160.  Burden  of  proof  as  to  intent. —  Except  where  it  is 
provided  by  statute  that  illegal  intent  on  one  side  renders  the 
contract  illegal,  the  burden  of  proof  of  showing  that  both  par- 
ties intended  to  settle  upon  differences  is  upon  th^  party  assert- 
ing the  invalidity  of  the  contract.* 

no  contracts  except  for  the  sale  and  stated  as  agreed,  it  is  distinctly  un- 
purchase  of  cotton  to  be  actually  de-  derstood  that  aU  orders  Lent  by  this 
livered.  These  rules  and  regulations  chapter  are  to  be  subject  in  every  re- 
impose  upon  the  seller  the  obligation  spect  to  the  by-laws  and  rules  of  the 
to  deliver  the  cotton  sold,  and  upon  market  where  executed; 'and  further, 
the  purchaser  the  obligation  to  re-  that  *with  every  telegram  sent  by 
ceive  it,  except  in  certain  specified  this  table  the  foUowing  sentence  will 
oases  which  have  no  application  to  be  read  as  a  part  of  the  message,  viz. : 
the  present  case.  this  sale  has  been  made  subject  to 
"  These  rules,  which  were  author-  all  the  by-laws  and  rules  of  our 
ized  to  be  made  by  the  statute  of  the  cotton  exchange  in  reference  to  con- 
state of  New  York,  under  which  the  tracts  for  the  future  delivery  of  cot- 
Exchange  was  incorporated,  enter  ton.' "  See  also  Whitesides  v.  Hunt 
into  and  form  part  of  the  contracts  (1881),  97  Ind.  191. 
of  sale  in  this  case.  The  defendants  ^  Williams  v.  Tiedemann,  suprcu 
in  one  of  their  earliest  oommunica-  ^  Conner  &  Hare  y.  Robertson, 
tions  to  the  plaintiffs  informed  them  supra. 

that  they  would  use  in  their  tele-  3  Cobb  v.  Prell  (1883),  15  Fed.  R  774. 

graphic   correspondence  what  was  ^Commisky  et    aL    ▼•  Williams, 

Imown  as  Shepperson's  code,  which  supra. 
provided    that    'unless    otherwise 
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§  161.  In  the  absence  of  evidence  tending  to  show  an  agree- 
ment to  settle  upon  differences,  it  is  error  to  submit  to  the  jury 
the  question  whether  a  contract  for  ''  futures "  is  a  wager.^ 
"Where  a  contract,  somewhat  doubtful  in  its  terms,  may  be  con- 
strued either  as  legal  or  illegal,  the  court  will  adopt  that  con- 
struction which  makes  it  legal,  and  the  bilrden  of  proof  is  on 
him  who  alleges  its  illegality.* 

^Commisky   et   aL   v.   Williams,  which  he  has  not  got    Merchants 

supra,  and  traders  often  do  this.    A  con- 

2  Clay,  Ex'r,  v.  Allen  &  Ca,  supra,  tract  for  the  sale  of  personal  prop- 

The  rule  which  has  generally  pre-  erty  which  the  vendor  does  not  own 
Tailed  is  that  the  burden  is  upon  or  possess,  but  expects  to  obtain  by 
the  party  claiming  that  such  contract  purchase  or  otherwise,  is  binding  if 
is  invalid  to  establish  by  a  prepon-  an  actual  transfer  of  property  is  con- 
derance  of  the  evidence  that  neither  templated.  A  transaction  which  on 
party  intended  that  there  should  be  its  face  is  legitimate  cannot  be  held 
any  delivery  of  the  property.  But  in  void  as  a  wagering  contest  by  show- 
view  of  the  number  and  extent  of  Ing  that  one  party  only  so  understood 
such  contracts  entered  into  in  the  and  meant  it  to  be.  The  proof  must 
great  trade  centers  of  this  country,  go  further  and  show  that  this  under 
with  no  intention  on  the  part  of  any  standing  was  mutual;  that  both  par- 
one  that  the  property  shall  be  deliv-  ties  so  understood  the  transaction, 
ered,  but  that  the  transaction  shall  If,  however,  at  the  time  of  entering 
be  closed  by  a  mere  payment  of  the  into  a  contract  for  the  sale  of  per- 
differences,  quoBre,  whether,  when  sonal  property  for  future  delivery,  it 
the  circumstances  are  such  as  to  be  contemplated  by  both  parties  that, 
throw  doubt  upon  the  intention  of  at  the  time  fixed  for  delivery,  the 
the  parties,  a  party  claiming  rights  purchaser  shall  merely  receive  or  pa^ 
under  such  a  contract  should  not  be  the  difference  between  the  contract 
required  to  show  affirmatively  that  and  the  market  price,  the  transaction 
it  was  made  with  a  view  to  the  act-  is  a  wager  and  nothing  more." 
ual  delivery  and  receipt  of  the  prop-  Other  cases  might  be  cited  in  which 
erty.  See  cases  cited  in  opinion.  First  the  same  rule  is  applied  to  these  con- 
Nat.  Bank  of  Lyons  v.  Oskaloosa  tracts  for  the  sale  and  purchase  of 
Packing  Ca,  66  Iowa,  41  (1885),  23  grain  on  the  board  of  trade  as  is  ap- 
N.  W.  R  255.  plied  to  every  other  contract,  namely. 

Judge  Gresham  stated  the  rule  as  that  presumptively  they  are  legal 
follows  (Williar  v.  Irwin,  11  Biss.  and  valid,  and  that  the  burden  is  not, 
57,  60,  30  Fed.  Cases,  38):  "The  bur-  in  the  first  instance,  upon  the  plaint- 
den  of  showing  that  the  parties  were  iff  to  show  that  the  contract  was  not 
carrying  on  a  wagering  business  and  an  evasion  of  the  statute  or  a  cover 
were  not  engaged  in  legitimate  trade  for  a  gambling  transaction.  The  su- 
or  speculation  rests  upon  the  defend-  preme  court  of  the  United  States  in 
ant.  On  their  face  these  transactions  Irwin  v.  Williar,  110  U.  S.  507,  508,  4 
are  legal,  and  the  law  does  not,  in  the  Sup.  Ct.  R.  160,  expressly  quoted 
absence  of  proof,  presume  that  par-  from  the  opinion  of  Judge  Gresham, 
ties  are  gambling.  A  person  may  .  "and  I  must  therefore  hold  that  the 
make  a  contract  for  the  sale  of  per-  burden  here  is  not  upon  the  plaint- 
sonal  property  for  future  delivery  iff  to  make  it  satisfactorily  and  af- 
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§  162.  The  same  rule  is  applied  to  contracts  for  the  sale  and 

purchase  of  grain  on  a  board  of  trade  as  is  applied  to  other 
contracts,  namely,  that  presumptively  they  are  legal  and  valid. 
This  presumption  is  not  overcome  by  one  party  testifying  that 
his  own  intention  was  illegal.^ 

firmatively  appear  that  the  contracts  *' Counsel  for  defendant  say  that  it 

in  question  were  legal,  but  that  it  is  is  the  absolute  duty  of  the  court  to 

incumbent  upon  the  defendant  to  denounce  this  transaction,  unless  it 

show  that  the  contracts  were  in  fact  clearly  appears  that  it  was  a  valid 

gambling  transactions;  and  this  is  and  honest  ona    I  think  the  duty  of 

not  shown  by  merely  proving  his  own  the  court  is  precisely  the  reverse, 

intention  in  the  transaction."   Ward  and  that  it  is  the  duty  of  the  court 

V.  Vosburgh  (1887;,  31  Fed.  R  13.  to  uphold  it,  unless  it  appears  tliat  it 

J  Ward  V.  Vosburgh  (1887),  81  Fed.  was  an  invalid  and  dishonest  ona" 

R.  13.  The  weight  of  authority,  therefore, 

"  It  is  very  easy  for  either  party  to  in  this  circuit,  is  all  one  way,  as  ap- 

swear  to  what  his  own  understand-  plied  to  Illinois  transactions,  namely, 

ing  of  the  contract  was,  but  that,  that  a  simple  option  reserved  by  the 

standing  alone,  is  manifestly  imma-  seller  to  himself  as  to  time  of  deliv- 

teriaL    The  secret  intentions  of  one  ery  of  property  within  certain  lim- 

party,  contrary  to  what  appears  on  its,  and  the  settlement  of  differences 

the  face  of  the  contract,  and  not  upon  such  a  contract,  does  not  make 

communicated  to  the  other  party,  the   contract  void   as  a  gambling 

cannot  prevail  to  make  a  contract  transaction.     The    proofs  must  go 

illegal  which  is  otherwise  valid   The  further,  and  affirmatively  show  that 

real  question  is,  What  was  the  con-  it  was  not  the  intention  of  either 

tract?  and  that  implies  an  inquiry  seller  or  buyer  when  the  contract 

as  to  the  mutual  understanding  and  was  made  to  deliver  any  property; 

meeting  of  the  minds  of  the  partie&  and  this  is  not  proved  by  showing 

^  What  was  that?     It  is  easjr  for  a  merely  the  intention  of  one  party, 

party  to  swear  what  his  own  under-  even  coupled  with  the  intention  of  his 

standing  and  intentions  were;  but,  agent  representing  him  in  the  trans- 

when  he  comes  to  swear  to  the  in-  action.    Ward  v.  Vosburgh,  suprcu 

tentions  and  understanding  of  the  In  Whitesides  v.  Hunt,  07  Ind.  191, 

other  party,  the  consideration  due  to  the  court  said : 

his  testimony  stands  on  an  entirely  "It  is  evident  from  the  evidence  in 

different  footing.    He  may  be  pre-  the  case  under  consideration,  that 

sumed  to  know  his  own  intentions,  appellant's  understanding  and  inten- 

but  the  evidence  of  the  intentions  tion  was  only  to  engage  in  a  specula- 

of  the  other  party  should  not  be  of  tion  on  prices.  The  small  nibble  that 

a  merely  subjective  character,  but  he  had  previously  made  at  the  hook 

should  consist  of  tangible  facts  and  only  induced  him  to  bite  again,  with 

circumstances   outside  of  his  own  a  hope  of  getting  a  larger  bait    But 

consciousness,  and  a  knowledge  of  the  evidence  is  very  meagre  as  to  the 

which  would  be  capable  of  satisfying  surroundings  of  the  appellant ;  it  does 

other  minds.''    Clarke  v.  Foss,  7  Biss.  not  show  his  business  or  occupation; 

548.  whether  he  was  a  miller  and  wanted 

In  Bangs  v.  Homick,  30  Fed.  R  97,  to  purchase  wheat  for  manufactur- 

Judge  Brewer,  in  his  opinion,  says:  ing  purposes,  or  a  shipper  and  wanted 
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§  163.  ETidence. —  Where  the  circumstances  are  such  as  to 
indicate  that  the  parties  had  no  real  intention  to  make  deliv- 

the  wheat  for  transfer  and  legitimate  delivery  of  the  wheat  Still  this  re- 
commerce,  or  whether  he  was  a  mere  butting  evidence  clearly  tends  to 
adventurer  guessing  upon  prices,  and  show  that  the  intention  not  to  de- 
willing  to  risk  his  money  upon  the  liver  the  wheat,  at  the  maturity 
hazard,  without  any  ability  to  pay  of  the  contract,  was  not  mutual 
the  contract  price,  is  not  developed  And  if  either  party  contracts  in  good 
in  the  evidence.  Nor  does  it  appear  faith,  he  is  entitled  to  the  benefit  of 
from  the  evidence  that  the  appellees  his  contract,  no  matter  what  may 
were  interested  in,  knew  anything  have  been  the  secret  purpose  or  in- 
about,  or  made  any  inquiry  in  rela-  tention  of  the  other.  Bum&ey  v. 
tion  to,  appeUant*s  ability  to  pay  for  Berry,  65  Me.  570;  Williams  v.  Carr, 
the  wheat  The  only  thing  they  re-  80  N.  C.  294;  Gregory  v.  Wendell,  39 
quired  was  the  putting  up  of  suffi-  Mich.  837. 

cient  margins  to  cover  shrinkage  in  **  The  burden  of  the  defense  rests 

prices,  and  the  only  inquiry  they  upon    the    defendant     Wright   v. 

made  was  as  to  the  appellant's  abil-  Crabbs,  78  Ind.  487;  Parker  v.  Hub- 

ity  to  pay  losses.    To  secure  the  de-  ble,  75  Ind.  580." 

cline   in   prices   was  all   they   ap-  In  Roundtree  v.  Smith  (1882),  108 

peared  to  care   for.    But  notwith-  U.  S.  269,  275,  2  Sup.  Ct  R  630,  the 

standing  these  circumstances,  tend-  supreme  court  said: 

ing  to  show  a  mutiial  understanding  **  The   counsel  for   defendant  re- 

between  the  parties  that  the  wheat  sisted  recovery  against  him,  on  the 

was  not  to  be  paid  for  or  delivered,  ground  that  the  sales  and  purchases 

in  the  rebutting  evidence,  Mr.  Fesler  made   for  him  by    plaintiffs   were 

testified  that  the  wheat  would  have  gambling  contracts  on  the  prices  of 

been  delivered  at  the  maturity  of  the  the  various    article  of   produce  to 

contract  if  the  margins  had  been  which  they  related,  never  designed 

kept  jsood  to  that  time.  to  be  actually  performed  by  deli  very, 

''Mr.  Lee  Hunt,  one  of  the  plaint-  but  the  damages  were  to  be  adjusted 

iffs,  also  testified  that  at  the  time  of  and   payments  made  and  accepted 

the  sale  there  was  no  intention  that  according  to  the  difference  between 

the  wheat  should  not  be  delivered  at  the  contract  price  and  the  market 

the  maturity  of  the  contract,  if  the  price  at  the  date  fixed  for  delivery, 

margins  were  kept  good;  and  if  this  And  on  this  subject  he  asked  certain 

had  been  done  the  wheat  would  have  instructions  of  the  court,  which  were 

been  delivered  to  the  defendant  at  refused.    The  court  also  charged  the 

the  maturity  of  the  contract;  that,  jury  that  there  was  no  evidence  on 

according  to  the  books  of  the  Chi-  this  subject  which  they  could  con- 

cago  Board  of  Trade,  this  wheat  was  sider.   An  exception  was  then  taken 

delivered   to   the    subsequent   pur-  to  this  ruling,  and  a  bill  of  excep- 

chaser  upon  the  original  contract  at  tions  purports  to  embody  all  the  tes- 

its  maturity.    According  to  the  well  timony. 

known  practice,  under  the  rules  and  "  The  evidence  of  the  defendant 

regulations  of  the  Chicago  Board  of  on  this  point  was  that  he  gave  the 

Trade,  the  fact  that  the  books  showed  instructions  to  buy.     He  says:    'I 

a  delivery  of  the  wheat,  if  legitimate  could  not  say  that  I  had  any  under- 

testimony  for  any  purpose,  furnished  standing  on  the  subject  of  the  nature 

but  very  slight  evidence  of  an  actual  and  character  of  the  board  of  trade 
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eries,  but  intended  to  settle  on  difiPerences,  it  is  proper  to  admit 
evidence  as  to  ability  of  either  party  to  fulfill  the  contracts 
entered  into.^ 

deals,  whether  property  was  to  be  said  to  be  so  large  as  to  justify  the 
actually  delivered  or  whether  it  was  inference  that  it  was  so  in  these 
to  be  settled  for.'  cases. 

**  It  is  obvious  that  so  far  as  plaint- ,  *•  But  since  the  plaintiff  testifies 
iff«  one  of  the  parties  to  all  these  that  he  had  no  such  understanding, 
contracts  which  he  now  impeaches,  since  nothing  is  proved  of  the  inten- 
ds concerned,  they  were  not  gambling  tion  of  the  other  parties,  and  since 
contracts,  and  that  he  had  no  under-  the  contracts  were  always  in  writing, 
standing  or  agreement,  expressed  we  do  not  think  the  evidence  of  what 
or  implied,  that  they  were  bets  upon  other  people  intended  by  other  con- 
the  future  price  of  the  article.  tracts  of  a  similiar  character,  how- 

•*The  other  party  to  these  con-  ever  numerous,  is  sufficient  of  it- 
tracts,  or  rather  parties  (for  the  con-  self  to  prove  that  the  parties  to  these 
tracts  were  numerous),  are  not  pro-  contracts  intended  to  violate  the 
duced,  nor  their  testimony  given,  law,  or  to  justify  a  jury  in  making 
and  there  is  no  direct  evidence  that  such  a  presumption." 
any  of  them  either  bought  or  sold  ^  In  Kirkpatrick  et  aL  v.  Bonsall 
with  any  other  purpose  than  to  pei^  (1872),  72  Pa.  St.  155,  the  defendants 
form  the  agreement  as  its  terms  agreed  to  deliver  to  plaintiff  five 
l)ound  them.  thousand  barrels  of  oil  at  any  time 

*"  The  plaintiffs,  in  answer  to  ques-  within  the  first  six  months  of  the 
tions  on  this  subject,  say  that  in  year  following  the  date  of  the  agree- 
no  instance  had  they  any  agree-  ment,  and  in  consideration  of  the 
ment  with  the  parties  to  the  con-  agreement  received  $1,000.  Theagree- 
tracts  made  by  them  for  Mr.  Round-  ment  contained  the  following  provis- 
tree,  that  performance  was  not  ion:  "If  this  oil  is  called  for,  this  call 
expected  or  intended,  but  a  mere  becomes  a  contract,  ten  days'  notice 
adjustment  of  differences,  and  they  shaU  be  given,  and  (the  plaintiff)  or 
say  that  actual  delivery  of  the  article  his  assigns  agree  to  receive  and  pay 
was  made  in  some  of  them.  So  that  for  the  same  cash  on  delivery,  at  ten- 
as  to  these  contracts,  in  regard  to  and  one-half  cents  per  gallon,''  etc. 
which  the  services  were  rendered  This  agreement  the  court  held  valid 
and  money  advanced  by  plaintiff  for  upon  its  face;  but  while  such  an  oi>- 
def endant,  there  is  no  evidence  what-  tion  may  be  legal,  it  must  be  con- 
ever  that  they  were  not  bona  fide  sidered  in  connection  with  all  the 
contracts,  enforceable  between  the  other  evidence  in  the  case  to  ascer- 
parties,  and  made  to  be  performed,    tain  whether  it  is  part  of  a  gambling 

"  Evidence  was  given  that  a  very  schema  In  this  particular  case  the 
large  proportion  of  all  the  contracts  plaintiff  was  neither  a  refiner  of  oil 
made  for  the  sale  of  produce  at  the  nor  a  purchaser  for  his  own  consump- 
board  of  trade  of  Chicago  were  set-  tion,  and  it  plainly  appeared  that  it 
tied  by  payment  of  differences,  and  was  not  his  Intention  to  call  for  the 
that  nothing  else  was  expected  by  oil  if  the  price  of  oil  had  gone  below 
the  parties  to  them,  and  the  number  the  contract  price;  and  the  plaintiff 
of  these  in  proportion  to  the  number  was  permitted  to  testify  as  to  what 
of  bona  flde  contracts,  in  which  de-  contracts  he  had,  if  any,  when  he  en- 
livery  was  expected  and  desired,  is    tered  into  this  option  contract;  and 
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§  164.  In  an  action  upon  a  contract  for  the  delivery  of  stock 
at  a  future  day,  it  has  been  held  that  plaintiff  may  be  asked 
whether  at  the  time  of  making  the  contract  he  intended  to  call 
for  the  stock  or  merely  settle  the  differences.^ 

the  court  considered  it  competent  to  that  one  man  and  his  friends  shall 

show  by  other  evidence  plaintiff's  control  it.  Especially  is  this  so  when 

fi.nancial  inability  to  take  up  the  an  attempt  is  made  to  control  it  by 

option  and  pay  for  the  amount  of  oil  the  use  of  borrowed  capital    The 

8i>ecified  in  the  contract  The  weight  temptation  to  use  it  for   personal 

and  competency  of  such  testimony  ends  in  such  case  are  very  strong, 

may  well  be  doubted  in  view  of  the  It  is  a  fact  to  which  we  cannot  close 

consideration  urged  in  section  165.  our  eyes,  that  the  financial  wrecks 

In  Foil's  Appeal  (1879),  91  Pa.  St  of  such  institutions  with  which  the 

435,  437,  it  was  said:  pathway  of  the  last  few  years  is  so 

''While  the  legal  right  of  the  com-  thickly  strewn  are  the  result,  in  a 
plainant  to  buy  up  sufficient  of  the  great  measure,  of  personal  manage- 
stock  of  this  bank  to  control  it  in  ment  This  purchase  has  not  even 
the  interest  of  himself  and  friends  the  merit  of  being  an  investment  on 
may  be  conceded,  it  is  by  no  means  the  part  of  the  plaintiff.  When  a 
clear  that  a  court  of  equity  will  lend  man  buys  and  pays  for  stock  with 
its  aid  to  help  him.  A  national  bank  his  own  money,  it  may  be  regarded 
is  a  guo^'-public  institution.  While  as  an  investment  When  he  buys  it 
it  is  the  property  of  its  stockholders  upon  credit,  or  pays  for  it  with  bor- 
and  its  profits  inure  to  their  benefit,  rowed  money,  it  is  a  mere  specula- 
it  was  nevertheless  intended  by  the  tion.  Were  we  to  affirm  this  decree, 
law  creating  it  that  it  should  be  for  I  see  no  reason  why  we  may  not  be 
the  public  accommodation.  It  fur-  called  upon  to  use  the  extraordinary 
nishes  a  place,  supposed  to  be  safe,  powers  of  a  court  of  equity  to  assist 
in  which  the  general  public  may  de-  in  miscellaneous  stock-jobbing  oper- 
posit  their  moneys,  and  where  they  ations.  A  party  who  is  attempting 
can  obtain  temporary  loans  upon  giv-  to  make  a  'corner'  in  stock  or  in 
ing  the  proper  security.  There  are  any  article  of  merchandise,  who  had 
three  classes  of  persons  to  be  pro-  made  his  contracts  with  that  end  in 
tected:  the  depositors,  the  note  hold-  view,  might,  with  equal  propriety, 
ers,  and  the  stockholders.  We  have  call  upon  us  to  decree  specific  per- 
no  intimation  that  the  bank,  as  at  formance  thereof.  But  the  decree  of 
present  organized,  is  not  prudently  a  chancellor  is  the  exercise  of  a 
and  carefully  managed.  The  stock,  sound  discretion;  it  is  of  grace,  not 
as  now  held,  is  scattered  among  a  of  right,  and  will  never  be  made 
variety  of  people  and  held  in  greater  where  the  equity  and  justice  of  a 
or  lesser  amounts.  It  is  difficult  to  case  is  not  clear." 
see  how  the  small  stockholders,  who  ^  Yerkes  v.  Solomon  (1877),  11  Hun, 
have  their  modest  earnings  invested  471.  "The  plaintiff  was  asked  the 
in  it,  the  depositors  who  use  it  for  following  question:  'Was  it  your  in- 
the  safe-keeping  of  their  moneys,  or  tention  at  the  time  these  contracts, 
the  business  public  who  look  to  it  for  or  either  of  them,  were  made,  to  ten* 
accommodation  in  the  way  of  loans,  der  or  call  for  the  stock,  or  merely 
are  to  be  benefited  by  the  concentra-  to  settle  upon  the  difference? '  and 
tion  of  a  majority  of  its  stock  in  the  on  objection  it  was  excluded.  The 
bands  of  one  man,  or  in  such  way  defense  interposed  was  that  the  coo- 
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§  165.  This  broad  propositioa  is  a  dangerous  rule.  As  has 
been  remarked,  "  it  is  very  easy  for  either  party  to  swear  to 
what  his  own  understanding  of  the  contract  was,  but  that, 
"Standing  alone,  is  manifestly  immaterial.  The  secret  intentions 
of  one  party,  contrary  to  what  appears  on  the  face  of  the  con- 
tract, and  not  communicated  to  the  other  party,  cannot  prevail 
to  make  a  contract  illegal  which  is  otherwise  valid.  The  real 
question  is.  What  was  the  contract?  And  that  implies  an  in- 
quiry as  to  the  mutual  understanding  and  meeting  of  the  minds 
of  the  parties."  ^  The  rule  puts  a  premium  upon  false  swearing ; 
for  it  is  obvious  that  the  testimony  of  the  unscrupulous  witness 
as  to  his  own  intentions  would  depend  entirely  upon  his  inter- 
est in  the  litigation.  Furthermore,  the  secret  intentions  of  one 
side  have  no  bearing  whatsoever  upon  the  intentions  of  the  other 
party,  and  in  all  states,  except  those  wherein  the  statute  ex- 
pressly provides  that  illegal  intent  on  the  part  of  one  side  viti- 
ates the  contract,  it  is  essential  to  prove  affirmatively  that  both 

tracts  were  wagers,  and  if  it  was  the  pay  differences  according  to  rise  or 
intention  of  the  parties  to  settle  the  faU  of  the  market,  the  contract  is 
difference,  as  they  subsequently  did,  for  gaming.  Grizewood  v.  Blane,  73 
and  not  to  deliver  or  accept  the  stock,  Eng.  Com.  Law,  525;  Brua*s  Appeal, 
the  defense  would  be  established  55  Pa.  St.  298;  Cooke  v.  Davis,  53  N. 
on  the  authoritiea  The  statute  de-  Y.  318;  Cameron  v.  Durkheim,  55  id. 
Clares  that  all  stakes,- etc.,  made  to  425;  Peabody  v.  Speyers,  56  id.  230; 
depend  upon  any  chance,  casualty,  Bigelow  v.  Benedict,  16  N.  Y.  S.  C.  R. 
or  unknown  or  contingent  event  429;  Story  v.  Salomons,  Com.  Pleas 
whatever,  shall  be  unlawful.  And  (MS.  opinion  by  Van  Hoesen,  J.)i  The 
further,  that  all  contracts  for  or  on  intent  of  the  plaintiffs  was  one  step 
account  of  any  money  or  property,  in  the  defense,  and  when  the  attempt 
or  thing  in  action  so  wagered,  bet  or  to  prove  it  was  rejected,  the  defend- 
staked,  shaU  be  void.  The  form  of  ant  secured  the  advantage  of  an  ez- 
the  contract  does  not  decide  the  ception.  In  Cassard  y.  Hinmau,  6 
question,  because  it  would  not  be  Bosw.  14^  the  question  asked  was, 
difficult  to  make  the  contract  relat-  '  at  the  time  of  the  making  the  writ- 
ing to  the  bet  apparently  unlawful,  ings  between  you  and  Cassan,  was 
while  the  intent  with  which  it  was  anything  said  by  Nathan  (the  broker) 
entered  into  was  to  avoid  or  evade  as  to  the  performance  by  receipt  and 
the  st-atute.  It  is  not  the  form  in  delivery  of  pork,  or  the  settlement 
which  the  trick  or  device  is  pre-  by  payment  and  receipt  of  differ- 
sented,  but  the  intent  with  which  it  ences,  and  if  so,  what? '  The  question 
is  planned.  When  the  question  was  was  excluded,  and  it  was  held  to  have 
asked,  therefore,  as  to  the  intent,  the  been  erroneously  ruled  upou.  The 
subject  was  opened  and  the  inquiry  inquiry  was  held  relevant  to  the  de- 
was  pertinent.  The  authorities  are  fense,  which  was  substantially  that 
abundant  upon  the  proposition  that  the  contract  was  a  wager." 
if  neither  party  intended  to  deliver  l  Clarke  v.  Foss,  7  Biss.  54dL 
or  accept  the  shares,  but  merely  to 
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sides  intended  to  gamble.  Short  of  the  express  admission  of 
both  parties  that  it  was  their  intention  to  gamble,  such  inten- 
tion can  be  proven  only  by  facts  and  circumstances  which  tend 
to  show  such  illegal  intention.  If  the  facts  and  circumstances 
in  Evidence  are  sufGlcient  to  show  such  illegal  intention,  then 
the  testimony  of  the  party  alleging  the  invalidity  of  the  con- 
tract that  it  was  his  secret  intention  to  gamble  is  superfluous. 
If  the  facts  and  circumstances  in  evidence  are  not  sufficient  to 
show  illegal  intent  on  both  sides,  then  the  testimony  of  one 
party  as  to  his  own  secret  intentions  lends  no  additional  weight.^ 

1  In  Rumsey  y.  Berry  (1876),  66  Ma  wards  to   be   purchased,  raised  or 

^70,  the  supreme  court  of  that  state,  manufactured, 
in  passing  upon  the  evidence,  said:  "It  does  not  appear  that  the  de* 

*'  The  testimony,  so  far  as  reported,  fendant  had  any  intention  beyond 

reveals  nothing  inconsistent  with  an  what  appears  upon  the  face  of  the 

ordinary  sale  of  an  article  to  be  de-  contract,  or,   if  he   had,  that   the 

livered  in  the  f utura    While  it  may  plaintiffs  were  cognizant  of  it.    The 

indeed  appear  a  little  singular  and  mischief  and  illegality  arises  when 

«ven  suspicious  that  a  man  residing  the  apparent  contract  is  not  the  real 

in  Bangor,  having  no  wheat  of  his  one;  when  it  is  a  mere  cover  for  ul- 

own,  should  undertake  to  sell  and  terior  designs  and  such  as  are  nob 

deliver  wheat  in  Chicago,  still  we  authorized  by  law.    A  contract  for 

cannot  assume  that  any  one  has  vio-  the  sale  and  purchase  of  wheat  to  be 

lated  the  law  and  has  been  guilty  of  delivered  in  good  faith  at  a  future 

immoral  and  corrupting  practices  in  time  is  one  thing,  and  is  not  incon« 

his   business  transactions,  without .  sistent  with  the  law.    But  such  a 

proof,  even  though  he  may  ask  it  contract  entered  into  without  an  in- 

himself,  for  the  purpose  of  being  re*  tention  of  having  any  wheat  pass 

lieved  from  the  obligation  of  a  losing  fron;  one  party  to  the  other,  but 

contract.  with  an  understanding  that  at  the 

"Besides,  we  utterly  fail  to  dis-  appointed   time   the    purchaser  is 

cover  any  wrong  on  the  part  of  the  merely  to  receive  or  x>&y  the  differ- 

plaintiffs.    Their  business  was  a  le-  ence  between  the  contract  and  the 

gitimate  one,  and,  so  far  as  appears,  market  price,  is  another  thing,  and 

their  connection  with  this  transac-  such  as  the  law  will  not  sustain, 

tion  honestb    Their  profits  were  not  This  is  what  is  called  a  settling  of 

to  be  affected  by  the  result^,  their  the  differences,  and  as  such  is  clearly 

commissions  were  not  to  be  increased  and  only  a  betting  upon  the  price  of 

or  diminished  by  any  contingency,  wheat,  against  public   policy,  and 

It  is  true  they  were  aware  that  the  not  only  void,  but  deserving  of  the 

defendant  at  the  time  had  no  wheat,  severest  censure.*'    See  also  Cothran 

But  the  fact  itself  being  immaterial,  v.  Ellis  et  al.  (1888),  125  IlL  496,  16  N. 

their  knowledge  of  it  is  equally  so.  £.  R  646;  Barnard  v.  Backhaus  (1881), 

It  is  not  only  common,  but  perfectly  52  Wis.  593,  9  N.  W.  R.  595;  Pope  v. 

legal  and  sometimes  necessary,  to  Hanke  (1894),  155  IlL  617,  621,  40  N. 

<M)ntract  for  the  sale  and  future  de-  R  R.  839:  Jamison  v.  Wallace  (1897), 

livery  of  an  article  which  at  the  time  167  IlL  888,  395,  47  N.  £.  R.  762. 
has  no  existence,  but  which  is  af  ter- 
8 


114  OONTBOLLING  THB  HASKBT.  [§  166: 

§  166.  The  question  of  Intent  is  for  the  jury. —  The  inten- 
tion of  the  parties  is  a  question  for  the  jury,  to  be  determined 
from  a  consideration  of  all  the  evidence  in  the  case.  The  jury 
may  consider  the  manner  and  method  of  carrying  on  the  busi- 
ness;  the  situation  and  circumstances  in  life  of  the  party  selling; 
the  pecuniary  ability  of  the  party  making  the  purchase ;  the  fact 
that  the  products  or  articles  dealt  in  are  never  called  for  by 
the  parties  to  the  transactions ;  that  only  margins  are  required ; 
that  the  transactions  are  far  in  excess  of  the  resources  of  the 
parties,  and  so  on,  in  so  far  as  notice  of  these  various  conditions 
is  brought  home  to  the  adverse  party,  together  with  all  the  cir- 
cumstances and  evidence  in  the  case.^ 

1  Vope  ▼•  Hanker  mipra;  Irwin  v.  CarroU  ▼.  Holmes,  id.  458;  Kennedy 

WiUiar,  supra;  Gregoiy  t,  Wendell,  v.  Sitout,  26  id.  13S;  Miles  ▼.  Andrews^ 

supra;  North  v.  Phillips,  89  Pa.  St  40  id.  155;  Pearoe  ▼•  Foote,  118  IlL 

250;  Ruchisky  v.  De  Haven,  97  id.  228;  Cothran  v.  Ellis,  supra;  Brand 

202;  Beveridge  t.  Hewitt,  8  IlL  App,  v.  Henderson,  supra;  Tenney  v.Foote^ 

467;  Qriswold  v.  Greg&  24  id.  884;  95ia99;  Jamison  v.  Wallao^  «upra. 
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COMBINATIONS  AND  CONSPIKACIES  DEFINED. 

§  167.  A  oombination  defined. 

168.  A  legal  combination  defined. 

169.  An  illegal  combination  defined. 

170.  Law  of  illegal  combinations  a  part  of  the  law  governing  con- 

spiracies. 

171.  Conspiracy  defined. 

172.  Civil  and  criminal  conspiraoiea 
173, 174  Legal  combinations. 

175, 176b  The  object  of  every  combination. 

177.  The  magnitude  of  a  combination  as  bearing  upon  its  character. 
178-180.  Almost  infinite  variety  of  legal  combinations 

18L  A  small  combination  may  be  as  obnoxious  to  the  law  as  a  large 
one. 

§  167.  A  eombination  defined. — A  combination  is  simply  the 
co-operation  of  two  or  more  persons  to  achieve  a  given  result. 

§  168.  A  legal  comMnation  defined* — A  legal  combination 
is  the  co-operation  of  two  or  more  persons  to  do  that  which  is 
contrary  to  neither  law  nor  public  policy. 

§  169.  An  illegal  combination  defined. —  An  illegal  combi- 
nation is  the  co-operation  of  two  or  more  persons  to  do  some- 
thing which  is  contrary  to  law  or  public  policy.* 

1 A  combination  is  a  conspiracy  in  the  public,  or  oppress  individuals,  by 
law  whenever  the  act  to  be  done  has  unjustly  subjecting  them  to  the 
a  necessary  tendency  to  prejudice    power  of  confederates,  and  giving 
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§  170.  The  law  concerniiig  illegal  combinations  is  a  part  of 
the  law  governing  conspiracies.  It  is  not  conceivable  that  a 
combination  of  two  or  more  persons  can  be  in  and  of  itself 
illegal  unless  it  amounts  to  a  civil  or  criminal  conspiracy.  In 
fact  "conspiracy  "  is  the  term  which  embraces  illegal  combina- 
tions. Combination  is  the  generic  term  of  which  conspiracy 
is  the  illegal  species.  The  phrase  "  illegal  combinations "  is 
used  so  commonly  in  decisions  affecting  combinations  that  it 
is  necessary  to  retain  it  as  a  component  part  of  the  literature 
of  the  subject;  but  an  illegal  combination  must  amount  to  either 
a  civil  or  a  criminal  conspiracy,  else  the  combination  is  not 
illegal. 

§  171.  Conspiracy  defined. —  Conspiracy  is  the  combination 
of  two  or  more  persons  to  do  (a)  something  that  is  unlawful, 
oppressive  or  immoral;  or  (J)  something  that  is  not  unlawful, 
oppressive  or  immoral  by  unlawful,  oppressive  or  immoral 
means;  {o)  something  that  is  unlawful,  oppressive  or  immoral 
by  unlawful,  oppressive  or  immoral  means. 

The  broad  definition  of  conspiracy  is  made  necessary  in  view 
of  numerous  decisions  wherein  combinations  have  been  held 
illegal^  neither  the  object  nor  the  means  of  which  were  con- 
trary to  law,  but  were  simply  oppressive.^ 

effect  to  the  purpose  of  the  latter,  8  Chitty's  Crim.  Law,  1189:  "In  a 

whether  of  extortion  or  mischiet  word,  aU  confederacies  wrongfully  to 

Wharton,  Am.  Crim.  Law,  2322.  prejudice  another  are  misdemeanors 

^8  Chitty*8  Crim.  Law,  1139  (1841):  at  common  law,  whether  the  inten- 

''There  are,  perhaps,  few  things  left  tion  is  to  injure  his  property,  his  per- 

80  douhtful  in  the  criminal  law  as  son,  or  his  character.  But  the  object 

the  point  at  which  a  combination  of  of  conspiracy  is  not  confined  to  an 

several  persons  in  a  common  object  immediate  wrong  to  particular  indi- 

becomes  iUegaL    Certain  it  is  that  viduals;  it  may  be  to  injure  public 

there  are  many  cases  in  which  the  trade,  to  affect  publio  health,  to  vio- 

act  itself  would  not  be  cognizable  by  late  publio  policy,  to  insult  publio 

law  if  done  by  a  single  person,  which  justice,  or  to  do  any  act  in  itself  iUe- 

becomes  the  subject  of  indictment  gaL" 

when  effected  by  several  with  joint  Parsons,  C.  X,  in  Com.  v.  Judd,  2 

design."  Mass.  829,  8  Am.  Dec.  H  said:  "The 

It  is  sufficient  if  the  end  proposed  gist  of  a  conspiracy  is  the  unlawful 

or  the  means  to  be  employed  are,  by  confederacy  to  do  an  unlawful  act, 

reason  of  the  power  of  combination,  or  even  a  lawful  act  for  unlawful 

particularly  dangerous  to  the  publio  purposes;  that  the  offense  is  com- 

interestsor  injurious  to  some  indi-  plete  when  the  confederacy  is  made; 

vidual,  although  not  criminal.    Colt,  and  any  act  done  in  pursuance  of  it 

J.,  in  Com.  v.  Waterman,  122  Mass.  48.  is  no  constituent  part  of  the  offense. 


I 
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§  172.  Civil  and  criminal  conspiracies. —  The  distinction 
between  civil  and  criminal  conspiracies  and  the  law  governing^ 
the  same  will  be  fully  discussed  in  a  subsequent  chapter.  But 
in  both  civil  and  criminal  conspiracies  the  combination  is  the 
gist  of  the  offense. 

§  173.  Legal  combinations. —  The  law  recognizes  the  eco- 
nomic truth  that  the  co-operation  of  individuals  is  essential  to 
the  well  being  and  the  progress  of  society.  It  has  been  forci- 
bly said :  "  Associations  are  so  common  an  element,  not  only 
to  commerce,  but  in  all  the  affairs  of  life,  that  it  would  be 
rather  perilous  to  assert  that  they  impair  competition,  destroy 
emulation  and  diminish  exertion.  There  is  scarcely  an  occu- 
pation in  life,  scarcely  a  branch  of  trade,  from  the  very  largest 
to  the  smallest,  that  does  not  feel  the  exciting  and  invigorat- 
ing influence  of  this  wonderful  instrumentality.  It  made  and 
conducts  our  government,  constructs  our  railroads,  our  steam 
vessels,  our  magnificent  ships,  our  temples  of  worehip,  struct- 
ures for  public  and  private  use,  our  manufactories,  creates  our 
institutions  for  learning,  builds  up  our  cities  and  towns.  Its 
very  office  is  to  do  what  individual  exertion  may  not  accom- 
plish, and  in  a  degree  distinguishes  civilized  from  savage  life. 
Why,  then,  should  this  important  agency  be  denied  to  this 
meritorious  class  of  citizens?  They  are  in  general  men  of 
small  means,  to  whom  an  association  may  not  only  be  desir- 
able, but  necessary  and  indispensable."  ^ 

§  174.  The  law  encourages  and  provides  for  the  formation 

of  — 

1.  Partnerships. 

2.  Corporations. 

And  the  law  permits  and  often  directly  authorizes  the — 
8.  Consolidation  of  partnerships. 
4.  Consolidation  of  corporations. 
§  175.  Every  partnership  and  every  corporation  is  a  combi- 
nation of  individuals  co-operating  together  towards  a  given  end, 

but  merely   an  aggravation  of  it.  of  numbers  to  effect  an  unlawful  de- 

This  rule  of  the  common  law  is  to  sign  is  not  easy,  and  to  detect  and 

prevent  unlawful  combinations.    A  punish  them  is  often  difficult.    The 

solitary  offender  may  be  easily  de-  unlawfiil   confederacy  is  therefore 

tected  and  punished;  but  combiner  punished  to  prevent  the  doing  of  any 

tions  against  law  are  always  danger-  act  in  execution  of  it." 

ous  to  the  public  peace  and  to  private  ^  Jones  v.  Fell,  5  Fla.  510;  Andrews* 

aecurity.  To  guard  against  the  union  American  Law,  pp.  562,  568. 
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and  if  organized  for  profit  (as  distinguished  from  benevolent 
and  social  organizations)  the  objects  of  partnerships,  corpora- 
tions and  their  consolidations  are  to  accomplish  collectively 
v^hat  the  constituent  members  cannot  so  well  accomplish  sepa- 
rately, viz. : 

(a)  To  use  the  strength  of  the  combination  to  reduce  cost  of 
producing  and  marketing  products. 

(J)  To  use  the  strength  of  the  combination  to  control  prices. 

{c)  To  use  the  strength  of  the  combination  against  competi- 
tors by  discouraging  and,  if  possible,  suppressing  competition. 

§  176.  These  several  objects  may  not  be  directly  avowed 
in  the  articles  of  every  copartnership  and  in  the  charter  of 
every  corporation,  but  a  partnership  or  private  corporation 
which  has  not  for  its  object  one  or  more  of  the  objects  enumer- 
ated above  has  no  reason  for  existing,  and  should  command 
neither  confidence  nor  support  in  the  commercial  world.  In 
the  commercial  world,  partnerships  and  corporations  are  not  or- 
ganized for  philanthropic,  benevolent  or  social  purposes — they 
are  organized  for  profit;  and  they  are  organized  because  the 
constituent  members  believe  that  by  co-operation  they  can  make 
an  increased  profit:  (a)  by  selling  the  same  amount  of  goods 
at  a  greater  margin  between  cost  and  selling  price;  or  (J)  by 
selling  a  greater  amount  of  goods  at  the  same  margin  of  profit ; 
or  {o)  both. 

§  177.  The  magnitude  of  the  combination  has  a  direct  bear- 
ing upon  the  power  but  not  upon  the  character  of  the  combi- 
nation. The  legality  of  a  combination  is  not  determined  by  the 
extent  of  its  power  or  influence.  Its  legality  is  determined  by 
the  purposes  to  which  the  combination  proposes  to  devote  its 
power  and  influence;  and  since  neither  the  morality  nor  the 
legality  of  a  purpose  is  measured  by  its  magnitude,  a  small 
combination  may  be  as  illegal,  though  not  as  dangerous,  as  a 
large  one. 

§  178.  The  law  lends  its  sanction  to  an  almost  infinite  variety 
of  combinations  and  consolidations  the  objects  of  which  are  to 
control  products,  prices  and  competition. 

§  179.  Two  merchants  or  millers  in  a  small  village  may  com- 
bine in  a  partnership  or  a  corporation,  and  the  combination  is 
legal,  although  they  are  the  only  competitors  in  the  place,  and 
the  object  of  the  combination  is  to  suppress  competition  and 
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control  the  market.  These  small  combinations  are  matters 
of  daily  occurrence;  and  where  new  partnerships  or  new  cor- 
porations are  not  formed,  the  same  object  is  attained  qaite  as 
eflfectually  by  one  concern  buying  out  the  other.  In  short, 
consolidations  the  sole  object  of  which  is  often  to  get  rid  of 
competition  with  a  view  to  advancing  prices  are  a  matter  of 
course  in  the  industrial  and  commercial  world,  are  authorized 
by  legislatures  and  approved  by  the  courts. 

§  180.  It  would  seem  needless  to  say  that  what  two  or  three 
may  do  on  a  small  scale  in  a  small  place,  four  or  more  may  do 
on  a  larger  scale  in  larger  places.  The  test  is  not  and  cannot 
be  the  number  of  parties  entering  into  the  combination  —  the 
partnership  or  corporation — nor  the  extent  of  the  territory  cov- 
ered. The  number  may  be  all  engaged  in  a  given  industry, 
and  the  territory  controlled  may  be  the  entire  country,  and  the 
combination  still  be  not  only  legal,  but  practically  and  pos- 
itively beneficial.  While  it  may  true  that,  as  a  rule,  the  chances 
that  a  combination  is  illegal  and  its  means  or  purposes  oppress- 
ive are  in  direct  proportion  to  the  percentage  of  the  trade  and 
the  extent  of  the  territory  controlled,  as  a  matter  of  fact  neither 
the  number  involved  nor  the  territory  controlled  is  any  evi- 
dence whatsoever  of  the  illegality  of  the  combination. 

§  181.  A  combination  of  two  may  be  just  as  obnoxious  to 
the  law  as  a  combination  of  all,  and  a  combination  of  all  in  a 
given  industry  may  be  as  legal  as  a  combination  of  two.  The 
test  of  validity  is  found  in  the  objects  and  purposes  of  the  com- 
bination,  not  in  the  number  or  strength  of  those  co-operating. 
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LEGAL  COMBINATIONa' 

§  182l  Instances  of  legal  combinationa 
183.  Conflioting  decisions. 
IBi,  185.  Some  general  considerations. 
186w  Combination  for  immoral  object. 

187.  Ck>mbination  for  unlawful  objectb 

188.  Ck>mblnation  for  oppressive  object 

189-309.  General  propositions  applicable  to  commercial  and  industrial 
combinations. 

210.  Law  of  evolution  in  commercial  and  industrial  world. 

211.  A  general  rule  regarding  injury  to  others  resulting  from  a  com- 

bination* 
212, 213.  Extent  of  injury  to  others  not  a  test  of  legality  of  combination. 
214.  Conflicting  statutory  provisions. 

§183.  Instances  of  legal  combinations. —  Beginning  with 
small  partnerships  and  small  private  corporations  for  profit,  it 
would  not  be  difficult  to  recite  an  almost  infinite  number  of 
legal  combinations,  in  almost  every  sphere  of  industrial  and 
commercial  activity,  proceeding  on  through  the  consolidations 
of  partnerships  and  corporatioDs  until  cases  such  as  those  about 
to  be  reviewed  are  reached  and  passed  upon  by  the  courts. 

Before  considering  the  various  statutes  and  decisions  which 
have  been  directed  against  combinations,  and  under  which  com- 
binations have  been  held  illegal,  it  is  important  to  review  in 
detail  those  cases  wherein  the  courts  have  passed  upon  combi- 
nations, often  of  great  magnitude,  and  have  held  such  combina- 
tions legal. 

§  183.  Conflicting  decisions. —  It  may  be  said  in  advance 
that  the  decisions  sustaining  combinations  and  the  decisions 
condemning  combinations  cannot  be  reconciled.  The  facts  and 
conditions  presented  to  the  courts  in  the  two  classes  of  cases 
cannot  be  so  differentiated  as  to  warrant  the  diametrically  op- 
posite conclusions  reached.  The  most  that  can  be  said  is  that  the 
majority  of  the  cases  wherein  combinations  have  been  held  legal 
do  not  present  features  which  stamp  the  combinations  as  con- 
spiracles;  whereas  many,  and  perhaps  most,  of  the  cases  wherein 
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combinations  have  been  held  illegal  do  present  features  which 
mark  the  combinations  as  conspiracies.  A  combination  which 
amounts  to  a  conspiracy  is  of  course  illegal ;  but  it  would  seem 
to  be  equally  obvious  that  a  combination  which  is  organized 
for  the  purpose  of  doing,  neither  as  a  means  nor  an  end,  that 
which  is  unlawful,  immoral  or  oppressive,  is  not  a  conspiracy 
and  not  illegal.  It  is  difficult  to  understand  why  a  combina- 
tion, the  means  and  ends  of  which  are  not  unlawful,  immoral 
nor  oppressive,  should  be  held  illegal  no  matter  what  its  mag- 
nitude may  be  —  whether  it  be  the  combination  of  two  millers 
in  a  village,  or  of  all  the  millers  in  a  state  or  in  the  country. 

§  184.  Some  general  considerations. —  As  already  stated;  it 
will  ever  be  borne  in  mind  that,  as  the  magnitude  of  the  com- 
binatioa  increases,  the  possibility  increases,  that  in  its  mean* 
or  ends  the  combination  is  organized  for  oppressive  purposes; 
and  it  is  undeniably  true  that  the  greater  the  magnitude  of  the 
combination  the  greater  the  suspicion  with  which  it  is  regarded 
in  the  popular  mind  and  by  the  courts,  and  the  less  the  amount 
of  proof  required  to  convince  the  courts  of  the  oppressive  char- 
acter of  the  combination.  But  despite  the  considerations  lajst 
named,  the  illegal  character  of  the  combination  is  not  to  be  es- 
tablished by  proving  its  magnitude;  there  must  be  affirmative- 
evidence  tending  to  show  that  it  was  organized  for  the  express 
purpose  of  doing,  as  a  means  or  an  end,  that  which  is  unlawful, 
or  immoral  or  oppressive,— in  other  words,  that  the  very  pur- 
poses  for  which  the  combination  was  organized  were  contrary 
to  private  or  public  welfare. 

§  186.  Before  a  combination  can  be  pronounced  illegal  it 
must  affirmatively  appear  that  it  was  formed  for  the  express, 
purpose  of  doing,  either  as  a  means  or  as  an  end,  that  which 

is  — 

1.  Immoral; 

2.  Unlawful;  or 

3.  Oppressive. 

§  186.  Immoral  object. —  It  is  comparatively  seldom  that 
courts  are  called  upon  to  determine  the  legality  or  illegality 
of  a  combination  formed  for  immoral  purposes.  It  frequently 
happens  that  parties  are  indicted  and  prosecuted  criminally 
for  conspiracy,  the  object  of  which  is  of  an  immoral  character. 
But  in  whatsoever  shape  the  question  may  be  presented  it  ia 
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not  one  difficult  of  solution,  for  wther  court  or  jury,  as  the 
case  may  be,  may  readily  ascertain  from  the  evidence  as  a 
matter  of  fact  whether  or  not  the  object  of  the  combination  or 
conspiracy  is  of  an  immoral  character. 

§187.  Unlawfal  object. —  Both  civil  and  criminal  courts 
are  frequently  called  upon  to  pass  upon  combinations  which 
amount  to  conspiracies,  because  their  objects,  either  as  means 
or  ends,  are  of  an  unlawful  character.  Whenever  such  com- 
binations are  before  the  courts  it  is  within  the  province  of  the 
jury  or  the  court,  as  the  case  may  be,  to  determine  first,  as  a 
matter  of  fact,  what  are  the  means  and  ends  contemplated  by 
the  combination ;  the  means  or  ends  being  ascertained  as  mat- 
ters of  fact,  it  ought  not  to  be  difficult  for  the  court  to  say,  as 
matter  of  law,  whether  those  means  or  ends  are  contrary  to 
law  —  that  is,  contrary  either  to  some  statutory  provision  or  to 
the  common  law.  If,  however,  it  is  urged  that  while  the  means 
or  ends  contemplated  by  the  combination  may  not  be  contrary 
to  any  statutory  provision,  or  contrary  to  any  definitely  ascer- 
tained rule  of  the  common  law,  yet  they  are  opposed  to  pub- 
lic policy,  the  problem  presented  to  the  court  for  solution  is 
much  more  difficult.  But  if  the  court  endeavors  dispassion- 
ately to  ascertain  definitely  the  rule  of  public  policy  as  laid 
down  and  determined  by  decisions  of  the  courts  and  acts  of 
the  legislature,  it  ought  not  to  be  difficult  to  test  the  legality 
of  the  objects  of  any  given  combination  by  the  rule  so  ascer- 
tained. Trouble  arises  when  the  rule  of  public  policy  is  per- 
mitted to  vary  from  year  to  year  with  fleeting  and  changing 
public  sentiment.  If  it  be  constantly  borne  in  mind  that  noth- 
ing is  contrary  to  public  policy  which  is  not  inherently  wrong, 
many  difficulties  will  vanish.  It  will  not  do  to  say  that  some- 
thing is  contrary  to  public  policy  because  wrong,  and  is  wrong 
because  contrary  to  public  policy;  that  sort  of  reasoning  is 
futile.  The  object  of  a  combination  may  be  opposed  to  public 
policy  because  wrong,  and  it  is  wrong  because  it  contemplates 
fraud  or  oppression  towards  others.  So  that  in  determining 
whether  or  not  the  objects  of  a  combination  are  unlawful,  the 
objects  must  first  be  ascertained  as  a  matter  of  fact ;  secondly, 
it  must  be  determined  as  a  matter  of  law  whether  those  ob- 
jects are  opposed  to  the  spirit  or  letter  of  any  statutory  provis- 
ion, or  to  any  well-settled  rule  of  the  common  law,  or  contem- 
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plate  such  fraud  or  oppression  towards  others  as  render  them 
contrary  to  some  well-defined  rule  of  public  policy. 

§  188,  Oppressiye  object. — Assuming  that  a  court  may,  with- 
out serious  trouble,  ascertain  whether  the  objects  of  a  combi- 
nation are  immoral  or  unlawful,  it  is  often  a  matter  of  great 
diflBculty  to  decide  whether  or  not  the  objects  of  a  combination 
are  of  such  an  oppressive  character  as  to  render  the  combina- 
tion illegal.    If  the  combination  on  the  very  face  of  its  organ- 
ization amounts  to  a  conspiracy  to  injure  or  ruin  a  third  party, 
the  courts  do  not  hesitate  to  pronounce  such  combination  ille- 
gal and  even  convict  the  conspirators.    In  reviewing  the  law 
of  "  comers,"  combinations  have  been  considered  the  very  ob- 
ject of  which  was  to  profit  by  injuring  or  ruining  others. 
While  the  prime  object  of  a  "  corner  "  is  to  make  money  for 
those  composing  it,  the  means  to  attain  that  object  is  the  ag- 
gressive oppression  of  others.    "When  we  come  to  review  the 
cases  of  illegal  combinations,  it  will  be  found  that  many  of 
them  amount  to  conspiracies  the  very  object  of  which  is  to 
profit  by  oppressing  and  injuring  others.    Where  such  objects 
are  affirmatively  proven  and  clearly  apparent,  there  can  be  no 
question  that  the  combinations  are  illegal  as  amounting  to  con- 
spiracies.   But  it  is  obvious  that  as  between  a  combination  the 
very  object  of  which  is  to  oppress  and  ruin  others,  and  a  com- 
bination the  object  of  which  is  simply  to  gain  advantages  for 
the  parties  thereto  without  oppressing  and  injuring  others,  any 
more  than  is  incidental  to  large  commercial  operations,  the 
variations  are  numerous  and  the  gradations  imperceptible.    The 
disinterested  judge  who  resolutely  Closes  his  ears  to  popular 
clamor  indiscriminately  denouncing  all  combinations,  and  en- 
deavors honestly  to  ascertain  whether  or  not  the  objects  of  a 
given  combination  are  oppressive,  may  find  the  question  — 
like  most  close  questions  of  fact  —  troublesome.    For  the  ques- 
tion whether  or  not  a  given  object  of  a  particular  combination 
is  or  is  not  oppressive  is  a  question  of  fact  to  be  determined 
entirely  from  the  evidence.    In  determining  this  question  of 
fact  it  must  first  be  ascertained  what  the  object  is,  for  a  com- 
bination cannot  be  pronounced  illegal  unless  its  object  is  clearly 
and  definitely  ascertained.    Secondly,  after  ascertaining  what 
the  object  is,  what  the  combination  intends  to  do,  what  it  was 
organized  for  the  purpose  of  doing,  it  is  then  necessary  to  as- 
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certain,  as  a  matter  of  fact,  from  the  evidence,  who  the  parties 
are  that  the  combination  intends  to  defrand,  oppress  or  injure. 
Unless  the  parties  to  be  injured  can  be  ascertained  quite  defi- 
nitely, it  would  seem  manifestly  unjust  to  pronounce  the  com- 
bination illegal.  Nor  will  it  do  to  'say  broadly  and  vaguely 
that  the  objects  of  the  combination  are  inimical  to  the  best 
interests  of  the  public  at  large.  Society  is  seldom  injured  ex- 
cept through  some  of  its  members.  In  all  commercial  and 
industrial  transactions  it  is  not  conceivable  that  the  public 
generally  should  be  injured,  if  no  injury  of  any  character  can 
be  traced  directly  to  any  individual  or  body  of  individuals. 
Therefore,  before  the  objects  of  the  combination  can  be  pro- 
nounced contrary  to  public  policy  because  oppressive,  the  indi- 
vidual or  body  of  individuals  directly  injured  thereby  must  bo 
appertained  and  designated.  When  the  objects  of  a  combina- 
tion  are  definitely  ascertained  as  a  matter  of  fact,  and  the  in- 
dividuals who  are  directly  affected  thereby  are  also  ascertained 
as  a  matter  of  fact,  the  further  question  remains  whether  the 
injury  to  the  individuals  immediately  affected  is  of  such  a  char- 
acter as  to  render  the  object  of  the  combination  contrary  to 
public  policy;  and  in  this  connection  the  following  general 
propositions  applicable  to  industrial  and  commercial  transac- 
tions have  been  laid  down: 

§  189.  General  propositions  applicable  to  commercial  and 
industrial  combinations. —  (A)  The  object  of  every  man  en- 
gaged in  trade  is  to  advance  his  own  interests  as  against  the 
interests  of  all  competitors.  All  trade  is,  and  must  be,  in  a 
very  profound  sense,  selfish;  the  amount  of  any  particular 
trade  being  limited,  what  one  man  gains  another  often  loses.^ 

§  190.  (B)  Competition  exists  when  two  or  more  persons  seek 
to  possess  or  enjoy  the  same  thing;  the  success  of  one  must 
necessarily  mean  the  failure  of  the  other,  and  there  is  no  prin- 
ciple of  law  which  enables  courts  to  interfere  with  or  moderate 
either  the  success  or  the  failure  so  long  as  it  is  due  to  mere 
competition  —  fraud,  intimidation  or  oppression  not  being  in- 
volved.* 

§  191.  (C)  Parties  engaged  in  trade  have  the  right  to  push 
their  trade  by  all  lawful  means,  and  to  endeavor  by  all  lawful 

iSee  §§  257,  263,  infra.  R  28  Q.  R  D.  624-632.     See  §  262, 

3  Mogul  S.  Sb  Ckx  y.  McGregor,  L.    infrcu 
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means  to  keep  their  trade  in  their  own  hands  and  exclude 
others  from  participating  therein.  It  is  lawful  to  make  profit- 
able offers  to  attract  customers  from  competitors,  and  they 
may  induce  customers  to  deal  with  them  exclusively  by  giving 
notice  that  to  such  exclusive  customers  only  will  they  give  the 
benefit  of  their  more  favorable  terms.^ 

§  192.  (D)  Inasmuch  as  it  is  legal  for  one  man  by  competi- 
tion to  strive  to  drive  his  rival  out  of  the  field,  it  is  lawful  for 
two  or  more  to  combine  to  the  same  end,  providing  the  means 
to  be  used  are  only  such  as  the  individual  could  use,  namely, 
lawful  means.* 

§  193.  (E)  It  is  quite  legitimate  for  any  trader  to  obtain  the 
highest  prices  he  can  for  any  commodity  in  which  he  deals.' 

§  194.  (F)  Parties  are  to  be  given  the  widest  latitude  to  make 
contracts  with  reference  to  their  private  interests,  and  the 
court  is  not  at  liberty  to  indulge  in  inferences  which  would  re- 
strict parties  in  the  right  to  combine  their  interests.* 

§  195.  (G)  It  is  legitimate  for  two  rival  manufacturers  or 
traders  to  agree  upon  a  scale  of  selling  prices  for  their  goods 
and  a  division  of  their  profits.' 

§  196.  (H)  Any  person  engaged  in  any  manufacture  or  trade, 
having  the  right  to  acquire  and  possess  property,  and  to  do 
with  it  what  he  chooses,  may  lawfully  buy  the  business  of  any 
of  his  competitors.* 

§  197.  (I)  Combinations  which  have  for  their  object  the  real- 
ization of  a  fair  price  for  the  product  manufactured  and  sold 
are  not  against  public  policy,  even  though  in  some  respects  they 
operate  in  restraint  of  trade.' 

1  Mogul  a  a  Ca  V.  McGregor,  L.  B.  et  aL  (1899),  43  AtL  R  72a  See 
51 Q.  a  D.  552.    See  §§  262, 206,  in/ra.  §§  281,  232,  262,  in/ra. 

2  Mogul  a  a  Ca  V.  McGregor,  L.  R  ?  Cohen  ▼.  Berlin  &  Jones  Envelope 
23  Q.  K  D.  624^68a  See  §§  262,  266»  Ca  et  aL  (1899),  56  N.  Y.  Supp.  588; 
infnu  People  v.  Sheldon,  139  N.  Y.  251,  34 

'Dolph  V.  Troy  Laundry  Machin-  N.  E.  R  785;  Leslie  v.  Lorillard,  110 

ery  Ca  (1886),  28  Fed.  R  55a    See  N.  Y.  519, 18  N.  R  R  363;  Diamond 

§  228,  infra.  Match  Ca  v.  Roeber.  106  N.  Y.  473, 13 

^  Herriman  et  aL  Vk  Menzies  et  aL  N.  R  R  419;  Vinegar  Ca  v.  Foehren- 

(1896).  115  CaL  16,  35  L.  R  A.  3ia  bach,  148  N.  Y.  58,  42  N.  R  R  403; 

See  §  238,  infra.  Drake  v  Siebold,  81  Hun,  178, 30  N.  Y. 

^Dolph  v.  Troy  Laundry  Machin-  Supp.  697;  Matthews  v.  Associated 

ery  Ca  (1886),  28  Fed.  R  55a    See  Press.  61  Hun,  199, 15  N.  Y.  Suppt  887. 

§  228,  infra.  See  §§  223,  224 

•  Trenton  Potteries  Ca  v.  Olyphant 
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§  198.  (J)  A  combiaation  to  regulate  competition  between 
the  parties  thereto  is  not  illegal.* 

§  199.  (K)  Even  though  a  combination  tends  to  raise  the  price 
of  a  commodity,  still  it  is  not  illegal,  for  to  hold  otherwise 
would  be  to  impair  the  right  of  persons  to  make  contracts,  and 
to  put  a  price  upon  the  products  of  their  own  industry.* 

§  200.  (L)  It  is  not  contrary  to  public  policy  "  that  two  rival 
traders  agree  to  consolidate  their  concerns,  and  that  one  shall 
discontinue  business  and  become  a  partner  with  the  other  for 
a  specified  term,"  even  though  as  the  result  of  such  an  arrange- 
ment the  public  have  to  pay  more  for  the  commodities  in  which 
the  parties  deal.' 

§  201,  (M)  Competition  may  be  at  once  affected  and  ulti- 
mately suppressed  by  a  party  purchasing  one  after  another  the 
plants,  business  and  good  will  of  competitors;  and  in  the  ab- 
sence of  legislative  restrictions — even  if  such  could  be  imposed — 
upon  the  acquisition  of  such  properties,  courts  can  impose  no 
limitation  upon  the  freedom  to  make  such  purchases,  but  on  the 
contrary  are  obliged  to  enforce  such  contracts  notwithstanding 
their  effect  is  to  diminish  or  even  to  exclude  competition.* 

§  202.  (N)  In  these  respects  a  corporation,  unless  restricted 
by  the  laws  of  the  state  under  which  it  is  organized,  may  exer- 
cise the  powers  of  an  individual  and  may  purchase  the  plants 
and  business  of  competitors,  even  though  such  purchases  may 
diminish  or  for  a  time  destroy  competition.* 

§  203.  (O)  Two  or  more  men  maj''  lawfully  form  a  copartner- 
ship to  buy  and  sell  produce  and  merchandise  in  any  village  or 
place;  the  law  does  not  require  that  they  should  compete  in 
the  purchasing  and  selling  produce  and  merchandise;  individu- 
ally each  party  has  the  right  to  buy  produce  as  low  as  he  can 
and  sell  it  as  high  as  he  can;  and  collectively  they  have  the 
same  right,  unless  deception  or  fraud  is  practiced  on  the  public* 

§  204.  (P)  There  is  no  violation  of  law  or  of  public  policy 
in  an  agreement  between  two  traders  that  one  should  sell  to 

1  Central  Shade  Roller  C<x  v.  Cush-  <  Trenton  Potteries  Ca  ▼.  Olyphant 

man  (1887),  148  Mass.  858,  9  N.  K  R.  et  al  (1899),  43  AtL  R  72a  See  §§  281, 

639.    See  §  225,  infra,  232,  infra. 

3  Central  Shade  Roller  Ca  y.  Cush-  ^Trenton  Potteries  Ca  v.  Olyphant  * 

man,  auprcu    See  §  225,  infrcL  et  al.,  suprcu    See  §§  231,  232,  infrcu 

>  Dolph  V.  Troy  Laundry  Machinery  >  Fairbank  et  aL  v.  Leary  (1876),  40 

Ca  (1886),  28  Fed.  R  55a    See  §  22%  Wis.  637. 
infrcu 
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the  other  all  its  commodities  and  the  other  buy  from  the  former 
corporation  alone.* 

§  205,  (Q)  Where  an  individual  or  corporation  is  threatened 
with  competition  it  is  neither  illegal  nor  immoral  to  persuade 
the  competitor  to  abandon  the  enterprise ;  and  it  is  entirely 
legitimate  to  enter  into  an  agreement  to  take  the  competitor 
into  employment.*   ' 

§  206.  (K)  An  agreement  the  object  of  which  is  to  remove  a 
business  rival  whose  competition  is  considered  dangerous  is  not 
illegal  where  there  is  no  attempt  to  exclude  all  competition  in 
the  business.' 

§  207«  (S)  It  is  legitimate  to  combine  capital  for  all  purposes 
of  trade  for  which  capital  may,  apart  from  combination,  be 
legitimately  used  in  trade.^ 

§  208.  (T)  The  stream  of  modem  legislation  runs  strongly  in 
favor  of  allowing  great  combinations  of  persons  interested  in 
trade,  and  intended  to  govern  or  regulate  the  proceedings 
of  large  bodies  of  men,  and  thus,  necessarily,  to  interfere  with 
what  would  have  been  the  course  of  trade  if  unaffected  by  such 
combinations.* 

§  209.  Each  of.  the  foregoing  general  propositions  is  sup- 
ported not  only  by  authority,  but  by  common  sense,  and  they 
embody  the  principles  which  control  all  the  smaller  transac- 
tions of  the  commercial  and  industrial  world.  It  is  only  when 
some  very  large  combination  is  before  the  court  and  public  in- 
terest is  excited  that  the  validity  of  these  general  propositions 
is  questioned. 

§  210.  Law  of  evolution  in  commercial  and  industrial 
world. —  It  is  apparent  from  a  consideration  of  these  general 
propositions  that  the  law  of  evolution  obtains  in  the  commer- 
cial world  as  elsewhere  —  that  the  struggle  is  for  the  survival 
of  the  jBttest,  and  it  may  be  assumed  that  in  the  long  run  so- 
ciety and  mankind  will  be  benefited  by  permitting  this  law  to 
work  out  its  inevitable  results,  even  though  its  operation  is  at- 
tended by  inconvenience  and  even  hardship  to  the  weaker. 

iChitt7onContTaot8(llthAiiLed.X  N.  R  R.  863, 110  N.  Y.  519.    See  §248, 

982,  988  and  notes.  infrcu 

'Oakes  v.  a  W.  Ckx  (1894),  143  N.  <  Mocul  a  a  Ca  v.  McGregor  et  al.. 

T.  430,  88  K.  E.  R  461.    See  §  262,  L.  R  21  Q.  R  D.  653.  See  §  262,  tn/ro. 

infra,  ^  Mogul  S.  S.  Ca  v.  McGregor  et  aL, 

<  LeeUe  y.  LoriUard  et  aL  (1888),  18  L.  R  23  Q.  R  D.  624-^a    See  §262^ 

infrou 
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§  211.  A  general  rule. —  It  is  clearly  apparent  that  it  is  not 
■every  injury  or  oppression  towards  others  that  renders  the  ob- 
ject of  any  combination,  whether  a  partnership  or  a  corpora- 
tion, illegal.  In  so  far  as  any  general  rule  can  be  laid  down, 
it  may  be  stated  as  follows:  If  injury  or  oppression  towards 
others  be  the  prime  object  of  the  combination,  then  such  ob- 
ject is  illegal  and  stamps  the  combination  as  a  conspiracy;  if, 
however,  the  injury  or  oppression  towards  others  be  simply 
incidental  to  the  object  of  the  combination,  then  such  object  is 
not  illegal,  and  the  combination  is  not  a  conspiracy.  And  this 
general  proposition  will,  as  a  rule,  hold  good,  though  it  should 
appear  as  a  matter  of  fact  that  the  indirect  injury  and  loss  to 
others  resulting  from  the  operation  of  some  particular  legal 
combination  is  far  greater  than  the  direct  injury  resulting  from 
the  operation  of  some  smaller  illegal  combination. 

§  213.  Extent  of  iivjury  to  others  not  a  test  of  legality  of 
a  combination. —  It  is  apparent  that  neither  the  extent  nor 
the  character  of  the  injury  to  others  resulting  from  the  opera- 
tion of  a  given  combination  is  a  test  of  the  legality  of  the  com- 
bination. Conditions  are  constantly  changing  in  the  commer- 
cial and  industrial  world.  Under  normal  conditions  traders 
and  manufacturers  are  involved  in  loss  and  financial  ruin  as  the 
result  of  forces  over  which  they  have  no  control.  The  establish- 
ment of  department  stores,  for  instance,  in  large  cities  has 
Altered  the  entire  complexion  of  retail  trade;  and  small  shop- 
keepers heretofore  prosperous  find  themselves  unable  to  com- 
pete with  these  huge  establishments.  Among  retail  dealers, 
and  owners  of  real  estate  in  cities  whereon  are  situated  small 
shops  and  stores,  the  prejudice  against  department  stores  fully 
equals  any  public  prejudice  against  trusts  and  combinations; 
and  attempts  are  frequently  made  to  pass  laws  the  object  of 
which  is  to  disintegrate  the  department  store  —  to  break  up 
the  combination  of  businesses  which  go  on  under  one  large  roof. 
So  far  these  attempts  have  proyed  abortive,  few  legislatures 
being  willing  to  risk  the  passage  of  acts  which  on  their  face 
are  as  idle  and  foolish  as  would  be  the  passage  of  a  law  against 
the  employment  of  labor-saving  machinery;  and  so  far  no 
court  has  been  found  willing  to  sustain  any  act  looking  to- 
wards the  disintegration  of  the  department  store.  The  de- 
partment store  is  simply  a  striking  illustration  of  the  tendency 
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of  the  day  towards  concentration  and  combination.  "What  is 
going  on  in  the  world  of  retail  trade  is  going  on  in  the  world 
of  manufacture  and  commerce  and  all  branches  of  industry. 
It  is  needless  to  say  that  co-operation,  organization  and  com- 
bination in  all  forms  aflfect  more  or  less  parties  who  are  out- 
side of  the  combination;  and  exactly  in  proportion  as  the  com- 
bination is  profitable  to  all  interested  in  it  and  economically 
beneficial  to  the  public  at  large,  to  that  extent  it  is  more  or 
less  disastrous  to  all  who  are  in  competition  with  it.  The  ex- 
tent of  the  injury  or  loss  to  the  outsiders  is  no  measure  of  the 
legality  of  the  combination.  If  the  combination  is  improvi- 
dently  conducted,  those  outside  of  it  may  actually  benefit 
thereby.  On  the  other  hand,  if  the  combination  is  wisely  con- 
ducted, those  outside  of  it  may  find  themselves  deprived  of 
trade  and  means  of  support  within  a  month  or  six  months,  as 
the  case  may  be.  These  effects  incidental  to  the  proper  con- 
duct of  any  sort  of  combination  —  whether  a  partnership,  a 
corporation  or  a  consolidation  — are  of  interest  to  the  student 
of  economics,  but  are  entirely  irrelevant  so  far  as  courts  or 
juries  are  concerned,  except  in  so  far  as  they  may  tend  to  show 
affirmatively  that  the  original  intent  of  the  combination  was 
of  an  unlawful  or  oppressive  character. 

§  213.  Irrespective  of  the  practical  results  of  the  operation 
of  a  combination,  the  question  of  its  legality  or  illegality  turns 
entirely  upon  its  original  purposes  and  objects.  If  such  ob- 
jects  and  purposes  -  either  as  means  or  ends  -are  to  profit 
by  the  direct  oppression  of  third  parties,  then  the  combination 
is  illegal;  if,  however,  such  objects  and  purposes  are  simply  to 
accomplish  in  larger  form  what  individuals  might  legally  ac- 
complish in  lesser  degree,  without  intending  to  oppress  or  in- 
jure others  to  any  greater  extent  than  is  normally  incidental 
to  the  prosecution  of  an  object  in  itself  legitimate,  then  such 
combination  is  legal. 

§214.  Conflicting  statutory  pro  visions. — In  laying  down 
these  general  propositions  the  statutes  of  the  several  states  and 
of  the  United  States  specifically  directed  against  combinations 
are  not  taken  into  consideration,  for  many  of  these  statutes  in 
their  liberal  terms  are  so  broad  and  sweeping  that  they  con- 
demn entirely  all  combinations,  whether  good  or  bad,  reason- 
able or  unreasonable.  These  statutes  will  receive  due  con- 
9 
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sideration  in  a  chapter  by  themselves.  Neither  courts  nor 
text-writers  possess  sufficient  ingenuity  to  reconcile  the  legis- 
lative enactments  of  the  various  states  of  this  country,  whether 
these  enactments  apply  to  combinations  or  to  other  matters; 
and  no  matter  what  the  subject  under  consideration  —  divorce, 
corporations  or  combinations, —  the  most  that  court  or  text- 
writer  can  do  is  to  ascertain  if  possible  the  general  principles 
governing  the  law  of  the  subject,  and  then  state  separately 
the  various  statutory  provisions  bearing  thereon.  Seldom,  in- 
deed, is  it  that  statutory  provisions  have  any  logical  connec- 
tion with,  or  harmonious  relation  to,  the  general  principles. 

§  216.  With  these  general  remarks  we  will  proceed  to  the 
consideration  of  the  cases  wherein  courts  have  sustained  com- 
binations, and  in  order  that  the  bearing  of  the  cases  may  be 
appreciated  it  is  necessary  to  state  each  somewhat  in  detail. 


CHAPTER  7. 

CASES  SUSTAINING  COMBINATIONa 

§  216.  Cases  of  legal  combmation& 

217.  Combination  of  zinc  companies. 
218-221.  Combination  of  oleomargarine  producers. 

222.  Combination  of  glue  m&era 
228,224.  Combination  of  makers  of  envelopea 
225, 226w  Combination  of  manufacturers  of  curtain  fixtures. 

227.  Combination  of  stone  quarries. 

228.  Combination  of  manufacturers  of  laundry  machinery. 
229, 230.  Combination  of  manufactures  of  woodenware^ 

231, 232.  Combination  of  pottery  makers. 

233.  Combination  among  buyers  of  produce. 

234  Combination  between  buyers  and  sellers  of  sheep  and  lambs. 
235, 236.  Combination  of  mill-owners  and  warehousemen. 
237, 239.  Combination  of  stevedorea 

289.  Combination  of  owners  of  amusement  resorts: 
240-243.  Combination  of  gas  companiea 

244.  Combination  between  parties  competing  for  public  franchise. 

245.  Combination  between  publishers — Associated  Press. 
240.  Combination  of  salt  producers  in  Canada. 

247, 248.  Combination  between  owners  of  steamboats. 
249-266.  Combination  between  steamship  owners  —  Mogul  Steamship  Ca 
case,  England. 

§  316.  Cases  of  legal  combinations. —  The  leading  cases  in 
which  combinations  have  been  sustained  are  here  gathered  to- 
gether. The  facts  in  each  case  are  recited  somewhat  at  length 
so  that  both  the  limitations  and  the  scope  of  the  decision  may 
be  fully  appreciated.  The  effort  has  been  made  to  state  in  the 
text  the  general  propositions  laid  down  in  each  decision,  and 
to  give  in  the  note  sufficient  of  the  opinion  to  enable  the  reader 
to  make  intelligent  use  of  the  authority  without  necessarily 
turning  to  the  original  report.  It  would  be  misleading  to  at- 
tempt to  cover  these  oases  with  a  few  general  propositions,  since 
the  decision  in  each  case  depends  entirely  upon  the  peculiar 
facts  presented  for  the  consideration  of  the  court. 

§217.  Combination  of  zinc  companies. —  Competing  zinc 
companies  had  become  interested  in  the  same  mineral  deposits^. 
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and  in  developing  the  veins  became  involved  in  controversies 
and  litigation*  To  adjust  their  differences,  settle  the  litigation 
and  suppress  their  competition  the  rival  interests  were  consoli- 
dated, and  in  the  consolidation  other  mines  and  plants  in  dif- 
ferent parts  of  the  state  and  country  were  purchased.  The 
combination  was  sustained  as  legal  upon  the  following  grounds: 

1.  That  zinc  was  not  a  necessity  of  life. 

2.  That  the  combination  controlled  but  a  small  fraction  of 

« 

the  world's  supply. 

3.  That  the  combination  did  not  tend  to  create  a  monopoly. 

4.  That  the  law  forbidding  forestalling  the  market  does  not 
apply  to  the  purchase  of  zinc  properties. 

5.  That  the  buying  by  one  corporation  of  the  property  and 
assets  of  another  and  consolidating  the  whole  into  one  busi- 
ness, as  was  done  in  this  case,  is  not  contrary  to  public  policy. 

6.  That  there  is  no  foundation  either  in  law  or  morals  for 
the  proposition  that  the  public  have  the  right  to  have  private 
owners  of  property  —  such  as  zinc  properties — continue  to  do 
business  in  competition  with  each  other. 

7.  That  the  essential  quality  of  competition  is  that  it  shall 
be  the  result  of  free  choice  of  the  individual  and  not  of  any 
legal  or  moral  obligation  or  duty.* 

1  Meredith  et  aL  v.  Zinc  &  Iron  Ckx  fraction  of  that  purchased  throogh- 

(1807),  65  N.  J.  Eq.  212,  87  Atl.  R.  639.  out  the  country.   BesideSi  buying  up 

In  its  opinion  the  court  said:  by  one  corporation  of  the  property 

''It  remains  to  consider  the  ques-  of  another,  and  consolidating  the 
tion  of  illegal  combination  which  whole  into  one  business  to  the  ex- 
would  subject  the  new  corporation  tent  and  in  the  manner  provided  for 
to  an  attack  by  the  attorney-general  in  this  agreement,  is  not,  in  my  judg- 
Upon  such  consideration  as  the  four  ment,  contrary  to  public  policy,  nor 
days  allowed  me  for  that  purpose  does  it  tend  to  create  a  monopoly, 
have  permitted  me  to  give  the  sub-  The  question  was  carefully  exam- 
ject,  I  think  that  there  is  nothing  in  ined  by  Vice-Chancellor  Green,  in 
that  ground.  EUerman  v.  Stock  Yards,  4  Dick.  Ch. 

*'  The  circumstances  show  that  it  R.  217,  and  that  opinion  was  reviewed 
is  not  the  object  or  purpose  of  the  and  reaffirmed  in  the  subsequent 
contract  to  create  a  monopoly.  The  case  of  Willoughby  v.  Junction  Rail- 
affidavit  of  the  president  of  the  New  ways,  6  Dick.  Ch.  R.  656,  heard 
Jersey  Zinc  and  Iron  Company  shows  by  both  Vice-Chancellor  Green  and 
that  the  zinc  ores  which  will  be  con-  Vice-Chancellor  Van  Fleet,  and  they 
trolled  by  it  after  these  several  pur^  concurred  in  the  same  result, 
chases  constitute  but  a  small  fraction  **It  must  be  remembered  in  this 
of  the  world'ssupply,and  that  its  prod-  connection  that  these  comi>anies  are 
uct  of  zinc  will  also  be  but  a  small  not  exercising  any  public  franchise 
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§  218.  Combination  of  oleomargarine  producers. —  In  1891 
a  number  of  competing  concerns,  engaged  in  the  manufacture 
of  oleomargarine,  entered  into  a  preliminary  agreement  for  the 
formation  of  a  combination  by  organizing  a  corporation  under 
the  laws  of  the  state  of  Kentucky  which  would  take  over  their 
respective  plants,  assets  and  good  will.  In  this  preliminary 
agreement  each  covenanted  not  to  engage  directly  or  indirectly 
in  any  business  of  the  same  character  for  a  period  of  five  years. 
Pursuant  to  the  agreement  a  corporation  was  duly  organized, 
and  the  plants,  assets  and  good  will  of  the  various  parties  trans- 
ferred thereto,  each  party  taking  in  payment  therefor  stock  in 
the  new  corporation.  One  of  the  parties  sold  out  his  stock  at 
a  price  in  excess  of  its  value,  and  immediately  engaged  in  the 
oleomargarine  business  in  competition  with  the  new  corpora- 
tion. On  a  bill  for  an  injunction  to  restrain  the  violation  of 
the  preliminary  agreement  it  was  urged : 

That  the  agreement  was  void  as  a  combination  to  raise  the 
price  of  a  necessary  and  useful  commodity  in  trade,  and  to  stifle 
competition. 

of  being  a  corporation.  Tlieir  busi-  its  individual  members  will  gener- 
neas  is  one  that  may  be  conducted  ally,  in  their  several  struggles  to  ao- 
by  private  individuals.  They  are  quire  the  means  of  comfortable  ex- 
simply  the  owners  of  a  certain  spe-  istence,  compete  with  each  other, 
cies  of  property  which,  in  its  natural  But  such  exx>ectation  is  based  en- 
state,  is  of  no  use  to  mankind,  and  tirely  upon  the  exercise  of  the  free 
which,  after  it  has  been  manufact-  will  and  choice  of  the  individual, 
ured  and  made  fit  for  use,  can  hardly  and  not  upon  any  legal  or  moral 
be  classed  as  a  necessity.  The  law  duty  to  compete,  and  can  never, 
forbidding  forestalling  the  market  from  the  nature  of  things,  become  a 
does  not,  in  my  judgment,  apply  to  matter  of  right  on  the  part  of  the 
the  purchase  of  such  property.  By  public  against  the  individual  In 
the  law  of  the  land  these  owners  fact  the  essential  quality  of  that 
have  the  right  to  exercise  their  own  series  of  acts  or  course  of  conduct 
judgment  as  to  when,  if  ever,  and  which  we  call  competition  is  that  it 
how  they  wiU  spend  their  money  in  shall  be  the  result  of  the  free  choice 
preparing  their  property  for  market  of  the  individual  and  not  of  any  legal 
and  rendering  it  fit  for  use  by  man-  or  moral  obligation  or  duty, 
kind.  Now,  I  am  unable  to  find  any  "  But  I  am  satisfied  that  it  is  not 
foundation,  either  in  law  or  in  mor-  the  object  of  the  consolidation  to 
als,  for  the  notion  that  the  public  smother  competition,  and  that  the 
have  the  right  to  have  these  private  real  object  is  to  put  an  end,  honor- 
owners  of  this  sort  of  property  con-  able  and  profitable  to  both  x^rties, 
tinue  to  do  business  in  competition  to  a  litigation  whose  issue  is  really 
with  each  other.  No  doubt  the  pub-  incapable  of  satisfactory  judicial  de- 
lic  has  reasonable  ground  to  enter-  termination." 
tain  the  hope  and  expectation  that 
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That  one  of  the  purposes  of  the  agreement  was  to  form,  a  cor- 
poration nnder  the  laws  of  Kentucky  in  violation  of  the  laws 
of  Ehode  Island* 

That  the  agreement  being  in  restraint  of  trade  it  is  illegal 
and  its  enforcement  would  be  unreasonable.^ 

In  passing  upon  these  various  objections  the  court  said: 
"  Undoubtedly  there  may  be  combinations  so  destructive  of  the 
right  of  the  people  to  buy  and  to  sell  and  to  pursue  their  busi- 
ness freely  that  they  must  be  declared  to  be  void  upon  the 
ground  of  public  policy.  In  such  cases  the  injury  to  the  public 
is  the  controlling  consideration.  But  it  does  not  follow  that 
every  combination  in  trade,  even  though  such  combination  may 
have  the  effect  to  diminish  the  number  of  competitors  in  busi- 
ness, is  therefore  illegal.  Such  a  rule  would  produce  greater 
public  injury  than  that  which  it  would  seek  to  cure.  It  would 
be  impracticable.  It  would  forbid  partnerships  and  sales  by 
those  engaged  in  a  common  business.  It  would  cut  off  con- 
solidations to  secure  the  advantages  of  united  capital  and 
economy  of  administration.  It  would  prevent  all  restrictions 
and  exclusive  privileges,  and  hamper  the  familiar  conduct  of 
commerce  in  many  ways.  There  may  be  many  such  arrange- 
ments which  will  be  beneficial  to  the  parties  and  not  injurious 
to  the  public.  Monopolies  are  liable  to  be  oppressive,  and 
hence  are  deemed  to  be  hostile  to  the  public  good.  But  com- 
binations for  a  mutual  advantage  which  do  not  amount  to  a 
monopoly,  but  leave  the  field  of  competition  open  to  others, 
are  neither  within  the  reason  nor  the  operation  of  the  rule." 

§  219.  Where  three  or  four  companies  engaged  in  the  man- 
ufacture of  oleomargarine  in  New  England  agree  to  unite,  but 
the  field  is  left  open  not  only  to  the  remaining  outside  com- 
pany, but  also  to  competition  from  companies  in  other  parts  of 
the  country,  and  to  the  formation  of  new  companies,  the  agree- 
ment amounts  to  neither  a  monopoly  nor  such  an  approach  to 
monopoly  as  to  be  illegal,  although  the  principal  object  of  the 
agreement  is  to  stop  the  sharp  competition  existing  between 
the  three  companies.  And  such  a  combination  is  one  of  com- 
mon occurrence,  and  is  not  illegal  on  the  ground  of  reducing 
competition.^ 

1  Oakdale  Mfg.  Ca  et  al.  ▼.  Garat  ^  Oakdale  Manut  Ca  et  aL  v.  Qarat, 
(1804),  18  R  L  484,  28  AtL  R.  973.  mpra. 
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« 

§  220,  It  is  not  a  violatioa  of  the  laws  of  public  policy  of  the 
state  of  Bhode  Island  for  citizens  of  that  state  to  incorporate 
under  the  laws  of  another  state  for  the  purpose  of  carrying  on 
business  in  Ehode  Island,  providing  the  corporation  pursues  a 
lawful  business  and  violates  neither  law  nor  public  policy  of 
the  state;  although  the  fact  that  citizens  of  one  state  incorpo- 
rate under  the  looser  or  more  liberal  laws  of  another  state  may 
excite  curiosity,  if  not  suspicion,  as  to  the  motives  and  good 
faith  of  the  corporation.^ 

§  22l«  As  regards  the  reasonableness  of  the  five-year  period 
of  restraint,  the  agreement  is  to  be  construed  in  the  light  of 
the  circumstances  and  conditions  under  which  it  was  made, 
and  where  it  appears  that  the  contracting  parties  were  all  ca- 
pable business  men  knowing  well  what  they  were  about,  and 
that  the  restrictive  clause  was  mutually  beneficial,  and  that 
each  party  was  to  gain  the  same  advantage  from  it  as  the 
others,  and  that  considering  the  nature  and  extent  of  the  busi- 
ness and  the  limited  period  of  time,  the  restriction  was  not 
oppressive,  a  party  who  has  derived  his  advantage  from  the 
agreement  as  a  whole,  including  the  restrictive  clause,  and  has 
sold  out  the  stock  he  received  at  a  value  materially  higher  by 

1  Oakdale  Manuf.  Ckx  et  aL  v.  (rarst,  zens  of  Rhode  Island  go  to  Kentucky 

supra,    "  With  reference  to  the  third  for  an  act  of  incorporation  is  one  that 

ground  of  defense  it  does  not  appear  naturally  excites  curiosity,  if  not  sus- 

that  the  agreement  in  any  way  vio-  picion,  as  to  the  motives  and  good 

lates  the  laws  or  policy  of  this  state,  faith  of  the  concern,  yet  so  long  as 

and  if  it  did,  the  defendant,  being  it  pursues  a  lawful  business  and  vio- 

a  party  to  it,  could  not  set  it  up.  lates  no  law  of  this  state,  we  do  not 

Chafee  v.  Sprague  Manuf.  Ckx,  14  R.  L  see  how  we  can  refuse  to  recognize 

168.    The  mere  fact  that  the  com-  it    True,  the  advantages  of  yearly 

p]ainant  corporation  is  created  under  statements   and  liability   of  stock- 

the  laws  of  the  state  of  Kentucky  is  holders  given  to  creditors  under  our 

not  sufficient  to  warrant  a  dismissal  statutes  are  wanting;  but  that  is  a 

of  this  case,  for  foreign  corporations  matter  for  those  who  deal  with  the 

have  frequently  been  recognized  as  corporation   to   consider.    We   can 

suitors    in    this    court    Windham  hardly  deny  the  right  of  a  foreign 

County  Bank  v.  Kendall,  7  R.  L  77;  corporation  to  do  business  in  this 

Howe  Machine  Ck>.  v.  York,  11  R  L  state,  upon  considerations  of  publio 

*S8S;  Boston  &  Colorado  Smelting  Ca  policy,  when  our  own  statutes  (Pub. 

V.  Smith,  13  R  L  27;  Singer  Manuf.  Laws,  cap.  1200)  expressly  provide 

Ckx  V.  King,  14  R  L  511.    They  are  for  corporations  formed  in  this  state 

also  recognized  as  doing  business  here  for  carrying  on  business  out  of  the 

by  comity.    Peirce  v.  Crompton,  13  state." 
R.  L  312L    While  the  fact  that  citi- 
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reason  of  the  restrictive  clause  in  the  agreement,  will  not  be 
permitted  to  repudiate  the  restriction  and  resume  business  in 
competition  with  the  combination.^ 

1  Oakdale  Mfg.  Ca  et  aL  t.  Garst,  ited  restraint  as  to  territory,  were 
supra,  "  The  fourth  ground  of  de-  sustained.  The  contract  is  to  be  de- 
fense involves  the  reasonableness  of  termined  by  its  subject-matter  and 
the  restrictive  covenant.  The  test  the  conditions  under  which  it  waa 
of  reasonableness  is  the  test  of  valid-  made;  by  considerations  of  exten> 
ity  in  contracts  of  this  kind.  The  siveness  or  localism,  of  protection  to 
test  is  to  be  applied  according  to  the  interests  sold  and  paid  for,  of  mere 
circumstances  of  the  contract,  and  deprivation  of  public  rights  for  pri- 
is  not  to  be  arbitrarily  limited  by  vate  gain,  of  proper  advantage  on 
boundaries  of  time  and  space.  There  one  side  or  useless  oppression  on  the 
has  been  much  discussion  upon  this  other.  In  this  case  the  contracting 
subject,  Tvhich  need  not  be  repeated,  parties  were  all  capable  business 
The  law  has  advanced,  pari  passu,  men.  They  knew  what  they  were 
with  social  progress  to  a  point  of  about.  The  clause  objected  to  was 
practical  unanimity.  The  rule,  now  mutually  beneficial  and  equally  re- 
generally  received,  has  been  recog-  strictive.  The  respondent  was  to 
nized  in  this  state,  that  contracts  in  gain  as  much  advantage  from  it  as 
restraint  of  trade  are  not  necessarily  any  of  the  others,  so  long  as  he  re- 
void  by  reason  of  universality  of  mained  in  the  company,  and  in  case 
time  (French  v.  Parker,  16  K.  L  219),  of  sale  it  would  enhance  the  value 
nor  of  space  (Herreshoff  y.  Bouti-  of  his  stock.  And  this  it  did;  for 
neau,  17  R  I.  8);  but  they  depend  when  he  sold  his  stock  he  received 
upon  the  reasonableness  of  the  re-  for  it  more  than  double  what  he  tes- 
strictioDB  xmder  the  conditions  of  tified  the  property  was  worth.  Hav- 
each  case.  The  diversity  of  these  ing  received  this  large  price  for  his 
conditions  produces  an  apparent  di-  stock,  he  now  seeks  to  destroy  its 
versity  of  decision,  and  yet  it  will  be  value  upon  the  ground  that  the  orig- 
found  upon  examination  that  most  inal  agreement  was  unreasonable, 
of  the  cases  really  turn  upon  the  rea-  The  circumstances  show  that  it  was 
sonableness  of  the  restriction.  For  not  unreasonable.  The  parties  con- 
example,  in  Wiley  v.  Baumgardner,  templated  an  extensive  business^ 
97  Ind.  66,  cited  by  the  respondent,  with  a  special  effort  to  develop  an 
sale  was  made  of  a  dry-goods  store,  export  trada  No  limitations  of  f or- 
with  the  vendor's  agreement  not  to  eign  countries  could  be  made  in  ad- 
engage  in  the  dry-goods  business  for  vance,  for  the  company  was  to  seek 
five  years,  and  in  Herreshoff  v.  Bou-  its  markets.  In  this  country  it  might 
tineau  the  agreement  was  not  to  need  to  set  branches  in  different 
teach  within  this  stata  In  these  parts  for  the  sale  or  manufacture  or 
cases  the  subjects  of  the  contracts  exportation  of  its  product&  Time 
were  of  a  purely  local  character  and  was  needed  to  ascertain  what  could 
outside  restraint  was  unreasonable,  be  done  and  where,  and  so  the  term 
On  the  other  hand,  in  Waterto wn  of  five  years  was  agreed  upon,  within 
Thermometer  Co.  v»  Pool,  51  Hun,  which  the  company  should  be  free 
157,  where  the  business  was  exten-  to  seek  its  field  of  operation.  To 
sive,  restraint  within  the  entire  ter-  allow  the  respondent  now  to  over- 
ritory  of  the  United  States,  and  in  throw  that  agreement  would  be 
Tode  v.  Gross,  137  N.  Y.  480,  unlim-  grossly  inequitabla    We  think  the 
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§  232.  Combination  of  glue  malcers. —  An  agreement  be- 
tween manufacturers  of  glue  for  the  double  purpose  of  com- 
promising certain  litigation  respecting  the  infringement  of  a 
patent,  and  also  for  the  purpose  of  suppressing  competition  and 
regulating  prices,  is  not  illegal;  the  court  holding  that  the  prod- 
uct is  neither  a  prime  necessity  of  life  nor  a  staple  commodity. 
The  agreenlent  will  be  enforced  notwithstanding  that  the  pat- 
ent is  subsequently  found  to  be  invalid,  and  the  agreement  is 
renewed  for  the  sole  purpose  of  suppressing  competition  and 
controlling  prices.* 

§  223.  Combination  of  makers  of  envelopes. —  The  business 
of  the  manufacture  of  envelopes  being  demoralized  through 
excessive  competition,  certain  manufacturers  entered  into  an 
agreement  with  one  of  their  competitors,  by  which  the  former 
agreed  to  purchase  from  the  latter,  at  prices  to  be  fixed  from 
time  to  time  by  the  former,  a  stated  quantity  of  envelopes  per 
day,  amounting  to  the  full  capacity  of  the  factory  of  the  latter; 
and  the  latter  agreed  that  during  the  continuance  of  the  agree- 
ment he  would  not  sell  envelopes  to  other  parties  at  a  lower 
price.  It  is  apparent  that  the  very  object  of  this  agreement 
was  to  fix  the  price  of  envelopes  by  removing  competition.  It 
app)eared  as  a  matter  of  fact  that  nineteen  other  envelope  com- 
panies scattered  throughout  the  country  were  not  parties  to 
the  agreement  and  remained  in  competition  with  the  combina- 
tion. 

It  was  urged  that  the  contract  was  not  enforceable,  as  it  was 
entered  into  for  the  purpose  of  stifling  competition,  enhancing^ 
prices  and  restraining  production.' 

complainants  are  entitled  to  the  re-  either  that  was  not  beneficial  to  th& 
lief  prayed  for."  other  by  enhancing  the  price  to  the 
So  in  Tode  v.  Groes,  187  N.  Y.  480,  seller  or  protecting  the  purchaser. 
28  N.  E.  R  469,  the  defendants  had  Recent  cases  make  it  very  clear  that 
sold  their  business  of  making  cheese  such  an  agreement  is  not  opposed  to- 
by secret  process  under  a  general  re-  public  policy,  even  if  the  restriction 
striotJon  not  to  engage  in  the  busi-  was  unlimited  as  to  both  time  and 
ness  for  five  years,  with  reference  to  territory.  The  restriction  under  con- 
which  it  is  said:  "The  covenant  was  sideration,  however,  was  not  unlim- 
not  in  general  restraint  of  trade,  but  ited  as  to  time." 
was  a  reasonable  measure  of  mutual  i  Gloucester  Isinglass  &  Glue  Ca  v. 
protection  to  the  parties,  as  it  enabled  Russia  Cement  Ca  (1891),  154  Mass. 
the  one  to  sell  at  the  highest  price  92,  27  N.  K  R  1005. 
and  the  other  to  get  what  they  paid  '^  Cohen  v.  Berlin  &  Jones  Envelope- 
for.     It  imposed  no  i-estriction  on  Ca  et  aL  (1899),  56  N.  Y.  Supx).  588. 
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On  this  contention  the  court  held  broadly  that  — 

1.  The  rule  of  law  established  is,  that  where  the  agreement 
deals  with  an  article  of  prime  necessity,  and  by  its  terms  seeks 
to  prevent  competition  in  trade  therein  and  to  control  the 
market  price  of  said  article,  it  is  contrary  to  public  policy  and 
void. 

2.  The  test  of  such  an  agreement  is  not  what  hds  been,  but 
what  may  be,  done  thereunder,  and  if  it  may  operate  to  the  prej- 
udice of  trade  and  to  the  injury  of  the  public  it  is  void. 

But  all  agreements  in  restraint  of  trade  are  not  void. 

§  224.  Agreements  which  have  for  their  object  the  realiza- 
tion of  a  fair  price  for  the  product  manufactured  and  sold  are 
not  against  public  policy,  even  though  in  some  respects  they 
-operate  in  restraint  of  trade.* 

1  See  People  v.  Sheldon,  189  N.  T.  because  they  were  not  so  demanded, 

251,  84  N.  K  R  785;  Leslie  v.  Loril-  that  the  public  could  suffer  thereby, 

lard,  110  N.  Y.  519,  18  N.  R  R  8G3;  The  plaintiff  was  not  bound  to  manu- 

Diamond  Match  Ca  v.  Roeber,  106  facture  under  the  contract  to  the 

N.  Y.  473,  18  N.  K  R.  419;  Vinegar  whole  extent  of  his  capacity  unless 

<jO,  v.  Foehi-enbach,  148  N.  Y.  58,  42  required;  and  it  does  not  appear  that 

K.  £.  R  408;  Drake  v.  Siebold,  81  the  trade^  either  before  or  subsequent 

Hun,  178,  80  N.  Y.  S.  697;  Matthews  to  the  execution  of  the .  contract,  de- 

V.  A.  P.  S.  N.  Y.,  61  Hun,  199, 15  N.  Y.  manded  this  quantity  of  envelopes, 

S.  887.  either  at  the  scheduled  price,  or  any 

Referring  to  the  peculiar  facts  in  price  at  which  they  had  previously 

Ck)hen  v.  Berlin  &  Jones  Envelope  sold.    If  the  arrangement  were  car- 

Oa  (1899),  56  N.  Y.  S.  588,  the  court  ried  out  it  might  well  have  been  ex- 

&dd :  pected  that  the  whole  number  would 

"It  is  insisted  that  the  clause  of  have  been  required;  and,  if  this  con- 

the  contract  whereby  the  plaintiff  dition   existed,  then   plaintiff    was 

was  to  furnish  two  hundred  and  fifty  bound  to  furnish,  and  not  only  to 

thousand  envelopes  daily  was  not  a  furnish  but  to  pay  at  the  rate  of  ten 

sale,  and  was  not  intended  to  be,  and,  cents  a  thousand  if  he  increased  the 

as  the  proof  shows  that  no  envelopes  production.    Quite  likely  it  is  that 

were  delivered  under  it,  it  is  conclu-  the  plaintiff,  if  he  were  able  to  dis- 

sive  of  such  fact  It  is  apparent  that  pose  of  this  nun^ber  of  envelopes, 

the  number  contracted  to  be  sold  was  would  be  willing  to  make  this  pay- 

the  full  capacity  of  the  manufactory,  ment  in  return  for  the  volume  of 

The  plaintiff  had  never  been  able  to  business  which  he  was  able  to  do  if 

sell  this  number  of  envelopes;  so  the  he  could  thereby  manufacture  and 

contract  did  not  operate  in  restraint  sell  more;  but  nothing  done  under  it, 

of  production.    The  plaintiff  boimd  whether  the  demand  was  made  or 

himself  absolutely  to  deliver  upon  not,  in  any  wise  injuriously  affected 

demand  these  envelopes  in  this  vol-  the  public  or  could  so  affect  it  un- 

ume,  and  it  cannot  be  said  that  be-  less  thereby  the  price  was  enhanced, 

cause  they  were  not  demanded  the  But  to  a  limited  extent,  and  for  the 

obligation  of  the  contract  was  lesfi»  or,  purpose  of  obtaining  a  reasonable 
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§  225.  Combination  of  manufacturers  of  curtain  fixtures. 

Three  manufacturers  of  patented  curtain  fixtures  under  pat- 
ents owned  by  them  severally  formed  a  combination  the  object 
of  which  was  to  avoid  competition.  A  corporation  was  organ- 
profit,  this  was  legitimate.  The  evi-  cited,  such  agreement  wiU  be  sus- 
dence  does  not  show  that  the  prices  talned,  within  the  limitations  al- 
were  raised  beyond  this  point  In-  ready  suggested." 
deed,  in  some  respects  the  price  was  In  this  case  it  api)eared  that  the 
reduced  below  what  it  was  before  the  envelope  trade  had  become  thoi^ 
contract  was  made.  Although  the  oughly  demoralized  by  competition, 
plaintiff  was  bound  to  sellatsched-  "It  appeared  upon  the  trial  (at 
ule  prices,  yet  it  is  not  made  to  ap-  least  for  all  purposes  essential  to 
pear  that  any  schedule  of  price  could  support  the  verdict  of  the  jury)  that 
be  fixed  at  which  the  goods  could  be  the  business  in  which  the  plaintiff 
disposed  of,  and  produce  more  than  was  engaged  had  fallen  to  a  low  ebb. 
a  reasonable  profit,  under  the  circum-  To  use  the  language  of  one  of  the 
stances  surrounding  the  execution  witnesses  for  the  defendants:  'The 
of  this  contract,  or  during  the  time  competition  in  the  wholesale  trade 
of  its  operation;  and,  if  this  be  so,  was  very  close  and  severe.  Goods 
we  see  no  reason  why  a  jury  might  were  being  sold  in  New  York  by  east- 
not  find  that  it  was  not  intended  to  ern  manufacturers  less  than  could 
unduly  raise  prices.  When  the  plaint-  be  produced  by  New  York  manufact- 
iff  was  first  approached  upon  the  sub-  urer&  GkK>ds  were  sold  in  Philadel- 
ject  of  a  combination  the  proposition  phia  and  in  other  places  less  than 
was  to  buy  his  business.  It  <^nnot  they  could  be  produced  and  make  a 
be  doubted  but  that  the  defendant  profit  by  the  local  manufacturers.' 
had  the  right  to  buy  out  all  the  en-  ''And  he  further  stated  that  the 
velope  manufacturing  business  and  trade  was  in  such  a  demoralized  con- 
consolidate  the  same,  even  though  dition  that  it  was  a  question  of  bank- 
they  thereby  obtained  power  to  end  ruptcy  or  combination  with  many  of 
competition  and  arbitrarily  fix  prices,  them;  that  the  goods  were  selling 
Because  some  of  these  results  flow  below  what  it  cost  to  produce  them, 
from  a  combination  where  the  par-  and  that  the  formation  of  the  Stand- 
ties  remain  the  owners  of  the  busi-  ard  Envelope  Company  was  neces- 
ness,  it  does  not  necessarily  follow  sary  as  a  measure  of  protection 
that  the  combination  is  unlawful  It  against  ruinous  competition;  that 
was  held  in  Oakes  v.  Water  Co.,  143  the  purpose  of  the  agreement  was  to 
N.  Y.  480,  88  N.  K  R  461,  that  it  was  give  the  people  engaged  in  the  busi- 
not  unlawful,  where  competition  was  ness  a  living  profit,  and  was  not  to 
threatened,  to  contract  with  the  com-  strangle  competition,  or  enhance 
X)etitor  to  abandon  his  enterprise  and  prices  beyond  a  point  where  a  fair 
enter  into  employ  with  the  estab-  manufacturer's  profit  could  be  ob- 
lished  busines&  Upon  principle,  there  tained;  that  at  this  time  there  were 
can  be  no  distinction  between  such  a  plenty  of  people  engaged  in  this  busi- 
contract  and  a  combination  of  the  ness  who  were  not  related  to  the 
same  persons  to  run  the  business  Standard  Envelope  Company,  either 
upon  a  standard  agreed  upon  between  by  contract  or  otherwise,  but  were 
them;  and  not  only  under  this  au-  in  competition  with  it,  and  could 
thority,   but   under   those   already  keep  the  price  within  the  range  of 
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ized  in  which  the  three  parties  were  the  only  stockholders ;  to 
this  corporation  they  granted  the  sole  right  to  sell  the  curtain 
fixtures  for  a  period  of  three  years.  The  corporation  agreed  to 
buy  at  a  specified  price  all  fixtures  that  the  manufacturers 
might  make,  the  manufacturers  to  act  as  the  sole  agents  of  the 
corporation  and  receive  a  commission  on  fixtures  sold  by  them. 
It  was  further  provided  that  during  the  period  of  three  years 
the  parties  thereto  should  not  dispose  of  their  patents  except 
upon  condition  that  the  party  purchasing  the  patent  should  be 
bound  by  the  agreement.  It  was  also  provided  that  stock  in 
the  corporation  should  not  be  sold  without  the  written  assent 
of  a  majority  of  the  stockholders.  One  of  the  manufacturers 
began  selling  fixtures  on  his  own  account  in  violation  of  the 
agreement,  and  an  injunction  was  sought  to  restrain  him.^  In 
sustaining  the  contract  the  court  held  broadly: 

1.  The  purpose  of  the  combination  to  prevent,  or  rather  to 
regulate,  competition  between  the  parties  thereto  in  the  sale  of 
the  commodity  which  they  made,  is  a  lawful  purpose. 

2.  The  fact  that  the  combination  is  effected  by  the  formation 
of  a  corporation  of  which  the  parties  to  the  combination  are 
the  sole  stockholders  is  immaterial. 

3.  The  contract  in  question  put  nb  restraint  upon  the  pro- 
duction of  the  commodity  to  which  it  related,  therefore  is  not 
void  as  being  in  restraint  of  trade. 

4.  Even  if  such  an  agreement  tends  to  raise  the  price  of  the 
commodity,  it  is  one  which  the  parties  have  a  right  to  make. 
To  hold  otherwise  would  be  to  impair  the  right  of  persons  to 
make  contracts,  and  to.  put  a  price  upon  the  products  of  their 
own  industry. 

fair  dealing.  In  this  connection  it  to  be  substantial  There  was  sub- 
appeared  that  there  were  nineteen  stantive  testimony,  therefore,  to  show 
other  concerns  doing  business  in  va-  that  the  purpose  of  the  contract  was 
rious  parts  of  the  country  that  were  not  to  stifle  competition  or  to  unduly 
more  or  less  in  competition  with  the  increase  prices,  and  the  conditions 
parties  to  this  contract  It  is  true  were  such  that  the  operation  of  th& 
that  some  of  the  witnesses  for  the  contract  could  not  produce,  in  an  ap- 
defendants  stated  that  the  contract-  preciable  degree,  injury  to  the  pub- 
ing  parties  did  not  regard  these  peo-  lie.  At  least,  the  jury  were  author- 
pie  as  competitors,  but  it  is  equally  ized  so  to  find." 
true  that  the  character  of  the  busi-  ^  Central  Shade  Roller  Ckx  v.  Cush- 
ness  carried  on  by  them  showed  that  man  (1887),  148  Mas&  853,  9  N.  K  R. 
they  were  all  more  or  less  competi-  629l 
tors,  and  some  of  them  were  shown 
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5.  The  court  cannot  assume  that  the  purpose  and  eflfect  of 
45uch  a  combination  are  to  unduly  raise  the  price  of  the  com- 
modity.^ 

§  226.  The  case  holds  broadly  that  it  is  entirely  lawful  for 
-competing  parties  to  combine  for  the  general  purpose  of  regu- 

1  In  the  opinion  of  the  court  AUen  against  public  policy  ?  The  contract 

J.,  said:  certainly  puts  no  restraint  upon  the 

"The  contract  which  is  sought  to  production  of  the  commodity  to 

be  enforced  by  this  bill,  and  the  va-  which  it  relates.  It  puts  no  obligation 

lidity  of  which  is  the  only  question  upon,  and  offers  no  inducement  to, 

presented  by  the  demurrer  and  ar-  any  person  to  produce  less  than  to 

gued  by  the  parties*  was  made  be-  the  full  extent  of  his  capacity.    On 

tween  the  plaintiff,  of  the  first  part,  the  contrary,  its  apparent  purpose  is, 

and  three  manufacturers,  under  sev-  by  making  prices  more  uniform  and 

eral  patents  of  certain  curtain  fix-  regular,  to  stimulate   and  increase 

tures,  known  as "  wood  balance  shade  production. 

rollers,'  of  the  second  part,  in  pur-  "  The  contract  does  not  restrict 
suance  of  an  arrangement  between  the  sale  of  the  commodity.  It  does 
the  persons  forming  the  party  of  the  not  look  toward  withholding  a  sup- 
second  part  that  the  plaintiff  oorpo-  ply  from  the  market  in  order  to  en- 
ration  should  be  created  for  the  pur-  hance  the  price,  as  in  Craft  v.  Mc- 
poee  of  becoming  a  party  to  the  con-  Conoughy,  79  IlL  346,  and  other  cases 
tract  with  them.  The  general  pur-  cited  by  the  defendant.  On  the  con- 
pose  of  the  combination  was  to  trary,  the  contract  intends  that  the 
prevent,  or  rather  to  regulate,  com-  parties  shall  make  sales,  and  gives 
petition  between  the  parties  to  it  in  them  full  power  to  do  so,  the  only 
the  sale  of  the  particular  commodity  restriction  being  that  sales  not  at 
which  they  made.  retail  or  for  export  shall  be  in  the 

"This  is  a  lawful  purpose;  but  it  is  name  of  the  plaintiff,  and  reported 

argued  that  the  means  employed  to  to  it,  and  the  accounts  of  them  kept 

carry  it  out,  the   creation   of  the  by  it;  and  the  provision  that  when 

plaintiff  corporation,  and  the  terms  any  party  shall  establish  an  agency 

of  the  contract  with  it,  are  against  in  any  city  or  town  for  the  sale  of  a 

public  policy,  and  are  invalid.  roller  made  exclusively  for  that  pur- 

"  The  fact  that  the  parties  to  the  pose,  no  other  party  shall  take  orders 

combination  formed  themselves  into  for  the  same  roller  in  the  same  place. 

A  corporation,  of  which  they  were  To  these  restrictions,  clearly  valid, 

the  stockholders,  that  they  might  is  added  the  one  which  affords  an 

contract  with  it  instead  of  with  each  argument  for  the  invalidity  of  the 

other,  and  carry  out  their  scheme  contract  —  the  restriction  as  to  price, 

through  its  agency,  instead  of  that  That  restriction  is,  in  substance,  that 

of  a  pre-existing  person,  is  obviously  the  prices  for  rollers  of  the  same 

immaterial;   and  the   only  ground  grade  made  by  the  different  pai-ties 

upon  which  it  can  be  argued  that  shall  be  the  same,  and  shall  be  ac- 

the  contract  is  invalid  is  the  restraint  cording  to  a  schedule  contained  in 

it  puts  upon  the  parties  to  it    Does  the   contract,    subject   to   changes 

the  contract  impose  a  restraint  as  to  which  may  be  made  by  the  plaintiff 

the  manufacture  or  the  sale  of  bal-  upon   recommendation  of  three- 

ance  shade  rollers  which  is  void  as  fourths  of  its  stockholders.  In  effect^ 
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lating  corapetitioQ  and  establishing  reasonable  prices,  and  the 
objects  of  the  combination  may  be  attained  by  the  organiza- 
tion of  a  corporation  to  control  the  trade.  The  court  says: 
"  When  it  appears  that  the  combination  is  used  to  the  public 
detriment,  a  diflferent  question  will  be  presented  from  that  now 
before  us."  Something  other  than  the  mere  fact  of  the  com- 
bination must  be  shown.  It  must  appear  that  the  purpose  and 
objects  of  the  combination  were  illegal  or  oppressive  —  in  short, 
that  the  combination  was  a  conspiracy ;  and  the  court  will  in- 
dulge in  no  presumption  against  it. 

§  227.  Combination  of  stone  quarries. —  Twenty-four  own- 
ers and  operators  of  stone  quarries  in  St.  Louis  entered  into  an 
agreement  in  which  they  set  forth  that  the  great  competition 
then  existing  had  so  depressed  the  prices  of  building  stone  in 
the  city  as  to  make  it  impossible  to  operate  quarries  at  a  profit 
in  certain  parts  of  the  city,  and  that  it  was  desirable  to  formu- 
late some  plan  which  would  secure  fair  prices  and  better  con- 
ditions in  the  trade.  To  this  end  it  was  agreed:  "  1.  That  none 
of  the  subscribers  will,  for  a  period  of  six  months  from  date, 
sell  any  rubble  building  stone,  the  produce  of  any  quarry  in 

it  is  an  agreement  between  three  purpose  and  effect  of  the  combina- 
makers  of  a  commodity  that,  for  tion  are  to  unduly  raise  the  price  of 
three  years,  they  will  sell  it  at  a  uni-  the  commodity.  A  natural  purpose 
form  price  fixed  at  the  outset,  and  and  a  natural  effect  are  to  maintain 
to  be  changed  only  by  consent  of  a  a  fair  and  uniform  price,  and  to  pre- 
majority  of  them.  The  agreement  vent  the  injurious  effects  both  to 
does  not  refer  to  an  article  of  prime  producers  and  customers  of  flue- 
necessity;  nor  to  a  staple  of  com-  tuating  prices  caused  by  undue  com- 
merce; nor  to  merchandise  to  be  petition.  When  it  appears  that  the 
bought  and  sold  in  the  market;  but  combination  is  used  to  the  public 
to  a  particular  curtain  fixture  of  the  .  detriment,  a  different  question  will 
X)arties*  own  manufacture.  It  does  be  presented  from  that  now  before 
not  look  to  affecting  competition  us.  The  contract  is  apparently  ben- 
from  outside  —  the  parties  have  a  eficial  to  the  parties  to  the  combina- 
monopoly  by  their  patents — but  tion,  and  not  necessarily  injurious  to 
only  to  restrict  competition  in  price  the  public,  and  we  know  of  no  au- 
between  themselves.  Even  if  such  thority  or  reason  for  holding  it  to 
an  agreement  tends  to  raise  the  price  be  invalid  as  in  restraint  of  trade  or 
of  the  commodity,  it  is  one  which  against  public  policy, 
the  parties  have  a  right  to  make.  To  **  We  have  not  overlooked  other 
hold  otherwise  would  be  to  impair  provisions  of  the  contract  which 
the  right  of  persons  to  make  con-  were  adverted  to  in  the  argument, 
tracts,  and  to  put  a  price  on  the  prod-  but  we  do  not  find  anything  which 
tiots  of  their  own  industry.  renders  it  invalid,  or  calls  for  special 
'*  But  we  cannot  assume  that  the  consideration." 
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St.  Louis,  south  of  the  line  named  above,  except  as  set  forth  in 
the  agreement.  2.  An  exclusive  agent  is  appointed  for  th& 
period  named  to  sell  on  account  of  the  contracting  parties  all 
the  rubble  building  stone  of  said  quarries,  giving  to  each  quarry 
its  proportionate  share,  taking  into  consideration  its  location 
and  producing  capacity ;  and  the  agent  is  instructed,  until  other- 
wise directed  by  the  committee  afterwards  named,  to  sell  the 
rock  at  prices  set  out  in  the  instrument  for  various  qualities  of 
stone.  3.  An  executive  supervisory  committee  of  five  is  ap- 
pointed to  see  that  the  agent  deals  fairly  with  each  quarry,  to 
modify  the  scale  of  prices  and  to  hear  and  settle  complaints. 
4.  The  sum  of  $100  is  fixed  as  liquidated  damages  for  each  vio- 
lation of  the  agreement;  and  each  sale  of  one  hundred  perches, 
or  less,  of  rock  is  to  be  held  as  a  separate  oflFense." 

One  of  the  parties  was  appointed  trustee  to  enforce  the  agree- 
ment; this  trustee  brought  suit  for  a  hundred  dollars  damages 
against  a  party  to  the  agreement  for  violating  certain  of  its- 
provisions.    There  was  judgment  for  the  plaintiff.* 

1  In  sustaining  this  judgment  the  dangerous  member  of  society,  the 
court  held  (Skrainka  v.  Scharring-  courts  looked  with  grave  displeasure 
hausen  (1880),  8  Ma  App^  522)  that  upon  any  agreement  by  which  one- 
^the  old  doctrine  of  the  common  bound  himself  not  to  exercise  his- 
law  that  contracts  in  restraint  of  trade  or  mystery  (to  use  the  old 
trade  are  void  is  no  longer  to  be  rig-  phrase);  but  with  greater  freedom 
orously  insisted  upon  precisely  as  it  there  came  an  opinion  that  such  con- 
was  insisted  upon  in  the  earlier  cases  tracts  were  not  necessarily  in  re- 
in which  it  was  announced.  It  has  straint  of  trade  or  an  injury  to  the 
been  modified  by  the  more  recent  publia  •  .  .  The  partial  nature  of 
decisions,  as  the  laws  of  trade  have  the  restraint  in  the  case  before  us 
become  better  understood  during  seems  to  be  not  colorable,  but  real, 
the  development  of  our  oommer-  The  agreement  is  amongst  the  quar- 
cial  system.  (Presbury  v.  Fisher,  18  rymen  of  one  district  of  one  city,  and 
Ma  50;  Long  v.  Towl,  42  Ma  545.)"  it  does  not  appear  that  it  embraces 
The  court  continued:  '*  It  is  not  that  all  of  them.  There  is  no  evidence 
contracts  in  restraint  of  trade  are  that  it  works  any  public  mischief, 
any  more  legal  or  enforceable  now  and  the  contract  is  not  of  such  a  nat- 
than  they  were  at  any  former  period,  ure  that  it  is  apparent  from  its  terms 
but  that  the  courts  look  differently  that  it  tends  to  deprive  men  of  em- 
at  the  question  as  to  what  is  a  re-  ployment,  unduly  raise  prices,  cause 
straint  of  trade.  When  the  avenues  a  monopoly,  or  put  an  end  to  compe- 
te trade  and  employment  were  im-  tition.  It  is  limited  both  as  to  time 
peded  by  artificial  barrierR,  so  that  and  place;  and  we  know  of  no  case 
if  one  engaged  not  to  practice  his  in  recent  times  in  which  a  contract 
craft  no  other  occupation  was  free  such  as  the  one  before  us  has  beea 
to  him,  and  he  was  likely  to  remain  declared  illegal" 
an  idle  and  useless  and  to  become  a 
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The  agreement  was  sustained  as  being  a  contract  in  only 
partial  restraint  of  trade. 

§  228.  Combination  of  manufacturers  of  laundry  machin- 
ery.—  Two  competing  manufacturers  of  laundry  machinery 
agreed  upon  a  scale  of  selling  prices;  one  of  them  discontinued 
his  business  and  became  a  partner  with  the  other  for  a  speci- 
fied term.  This  agreement  was  sustained  upon  the  following 
grounds: 

1.  Laundry  machinery,  although  articles  of  convenience,  are 
not  articles  of  necessity. 

2.  The  agreement  did  not  contemplate  suppressing  the  man- 
ufacture or  sale  of  machines.  Parties  desiring  machines  could 
still  find  mechanics  to  manufacture  them. 

3.  "  It  is  quite  legitimate  for  any  trader  to  obtain  the  high- 
est price  he  can  for  any  commodity  in  which  he  deals." 

4.  "  It  is  equally  legitimate  for  two  rival  manufacturers  or 
traders  to  agree  upon  a  scale  of  selling  prices  for  their  goods, 
and  a  division  of  their  profits." 

5.  It  is  not  contrary  to  public  policy  "  that  two  rival  traders 
agree  to  consolidate  their  concerns,  and  that  one  shall  discon- 
tinue business  and  become  a  partner  with  the  other  for  a  speci- 
fied term,"  even  though,  as  the  result  of  such  an  arrangement, 
the  public  have  to  pay  more  for  the  commodities  in  which  the 
parties  deal. 

6.  The  public  have  no  right  to  complain  so  long  as  the  trans- 
action falls  short  of  a  conspiracy  between  the  parties  to  con- 
trol prices  by  creating  a  monopoly.^ 

§  229.  Combination  of  manufacturers  of  woodenware. — 
An  independent  manufacturer  who  contracts  to  sell  his  entire 
product  without  any  knowledge  of  similar  contracts  made  by 
the  purchaser  so  as  to  control  the  trade,  and  without  any  no- 
tice of  the  fact  that  the  contract  was  any  part  of  a  scheme  to 
control  the  trade,  can  enforce  his  contract.* 

§  230.  A  contract  for  the  entire  product  of  an  independent 
manufacturer  is  not,  in  and  of  itself,  void  as  in  restraint  of  trade. 
Such  a  contract,  while  it  will,  of  course,  restrain  the  manufact- 

1  Dolph  V.  Troy  Laundry  Machin-  630;  Marsh  v.  Ruflsell,  66  N.  Y.  288; 

ery  Ca  (1886),  28  Fed.  R  653.    See  Perkins  v.  Lyman,  9  Mass.  52a 

also  Jones  V.  Lees,  1  Hurl.  &  N.  189;  >  Carter-Crume   Ca   v.   Peurrung 

Ainsworth  v.  Bentley,  14  Wkly.  Rep.  (1898),  86  Fed.  R.  4391 


§  231.]  CASES    SUSTAINING   COMBINATIONS.  14:5 

urer  from  selling  to  others,  is  ordinarily  harmless,  the  public 
not  being  prejudicially  affected.  In  sustaining  the  contract 
the  court  said :  "  Another  question  might  arise  if  all  or  u  large 
proportion  of  all  the  producers  of  a  particular  article  should 
agree  to  sell  their  entire  produce  to  one  buyer,  who  would 
thereby  be  enabled  to  monopolize  the  market.  But  if  each  in- 
dependent producer  contract  to  sell  his  product,  or  to  sell  or 
lease  his  plant,  without  concert  with  others,  or  knowledge  of 
or  purpose  to  participate  in  the  plans  of  the  buyer,  he  cannot 
be  said  to  have  conspired  against  freedom  of  commerce  or  to 
have  made  a  contract  in  illegal  restraint  of  trade."  ^ 

It  is  apparent  that  this  case  may  be  cited  only  in  support  of 
the  proposition  that  an  innocent  party  acting  in  good  faith  can 
enforce  a  contract  which  he  has  entered  into  with  parties  to 
an  illegal  combination. 

§  231.  Combination  of  pottery  makers. —  Eight  manufact- 
urers of  certain  pottery,  and  who  produced  nearly  all  of  that 
particular  ware  manufactured  in  the  country,  entered  into  an 
association  and  agreed  to  regulate  the  price  of  the  ware  accord- 
ing to  the  dictates  of  the  majority  of  the  members  of  the  asso- 
ciation. This  agreement  to  control  prices  according  to  the  vote 
of  the  majority  was  held  contrary  to  public  policy.* 

A  member  of  this  association,  viz.,  the  Trenton  Potteries 
Company,  purchased  the  entire  interests  of  five  of  the  other 
members  of  the  association,  thereby  controlling  a  majority  of 
the  votes  in  the  association  and  the  fixing  of  the  prices.  After 
a  time  the  association  fell  apart.  The  Trenton  Potteries  Com- 
pany not  only  purchased  the  assets  and  business  of  the  five 
members  of  the  association,  but  also  purchased  the  plants  and 
assets  of  four  other  makers  of  similar  pottery,  and  in  each  of 
these  contracts  of  purchase  it  was  provided  that  the  vendor 
should  not  engage  in  the  same  business  "  within  any  state  in 

1  **  The  transaction  with  Peurxung  admit  that  the  purpose  of  the  Carter- 

Broa  &  Ca  was  on  its  face  legitimate,  Crume  Company  was  iUegitimate,  is 

and  ic  cannot^be  impeached  simply  that  which  is  applied  to  so-called 

by  evidence  that  the  Carter-Crume  wagering  contracts.    The  proof  must 

Company  understood  and  intended  show  that  the  illegal  purpose  was 

it  as  one  step  in  a  general  illegal  mutual." 

scheme  for  monopolizing  the  trade  2  Trenton  Potteries  Ca  v.  Olyphant 

in  wooden  butter  dishes  and  control-  (1899),  43  Atl  R.  723. 
ling  pricea     The   principle,  if  we 
10 
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the  United  States  of  America,  or  within  the  District  of  Colum- 
bia, except  in  the  state  of  Nevada  and  the  territory  of  Arizona, 
for  the  period  of  fifty  years."  The  court  decided  broadly  that 
the  contracts' of  purchase  and  the  incidental  contracts  connected 
therewith  were  not  illegal  and  could  be  enforced ;  that  the 
public  interest  was  sufficiently  protected  by  holding  the  agree- 
ment for  the  control  of  prices  to  be  void.  The  court  further 
held  that  the  territory  covered  by  the  provision  of  the  contract 
restraining  the  vendors  from  engaging  in  competing  business 
,  was  too  large,  but  that  the  contract  in  this  respect  was  divis- 
ible, and  that  the  vendors  could  be  restrained  from  engaging 
in  business  in  territory  where  the  business  had  been  formerly 
conducted.^ 

1  Referring  to  the  argument  that  groundof  their  being  inimical  to  the 

the  contract  was  in  restraint  of  trade  public  interest  or  public  policy.    To 

the  court  said:  the  same  origin  the  rule    denying 

''It  is  next  to  be  considered  validity  to  such  contracts  was  attrib* 
whether  the  decree  can  rest  upon  the  uted  by  the  chief  justice  in  our  lead- 
ground  that  the  contracts  sought  to  ing  case  above  cited.  Our  court  of 
be  enforced  are  in  illegal  restraint  of  chancery  has  announced  and  applied 
trada  The  contract  contained  in  the  the  rule,  and  upon  the  same  ground, 
letter  of  January  23,  1891,  and  the  Mandeville  v.  Harman,  43  N.  J.  Eq. 
covenant  of  June  6, 1892,  are  the  ob-  185, 7  AtL  R  87;  Sternberg  v.  O^Brien,, 
ligations  which  the  bill  was  filed  to  48  N.  J.  Eq.  370, 22  AtL  R.  348;  Althen 
enforce.  They  are  identical  in  terms  v.  Vreeland,  86  AtL  R  479.  In  deter- 
and  purport  to  bind  respondents  to  mining  what  is  the  public  policy  in 
absolutely  refrain  from  engaging  in  this  regard  we  have,  however,  to  take 
the  business  of  manufacturing  pot-  into  account  certain  contracts  which 
tery  ware  *  within  any  state  in  the  restrain  trade.  It  is  of  public  in- 
United  States  of  America,  or  within  terest  that  every  one  may  freely  ac- 
the  District  of  Columbia,  except  in  quire  and  sell  and  transfer  property 
the  state  of  Nevada  and  the  territory  and  property  right&  A  tradesman, 
of  Arizona,  for  the  period  of  fifty  for  example,  who  has  engaged  in  a 
years.'  They  are  contracts  in  re-  manufacturing  business,  and  has  piu:- 
straint  of  trade.  This  court,  speak-  chased  land,  instaUed  a  plant,  and 
ing  by  Chief  Justice  Beasley,  more  acquired  a  trade  connection  and  good 
than  thirty  years  ago,  declared  that  will  thereby,  may  sell  his  property 
contracts  in  general  restraint  of  trade  and  business,  with  its  good  will  It 
are  iUegaL  Brewer  v.  Marshall,  19  is  of  public  interest  that  he  shall  be- 
N.  J.  Eq.  537.  The  learned  chief  jus-  able  to  make  such  a  sale  at  a  fair 
tice  found  that  to  have  been  the  un-  price,  and  that  his  purchaser  shall  be 
disputed  rule  of  the  English  and  of  able  to  obtain  by  his  purchase  that 
our  own  courts  since  the  decision,  in  which  he  desired  to  buy.  Obviously^ 
1711,  of  Mitchell  v.  Re^^noids,  1  P.  the  only  practical  mode  of  accom- 
Wms.  181.  In  that  celebrated  case  plishing  that  purpose  is  by  the  ven- 
Lord  Macclesfield  placed  the  illegal-  dor's  contracting  for  some  restraint 
ity  of  such  contmcts  upon  the  sole  upon  his  acts,  preventing  him  from. 
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§  232.  This  case  lays  down  the  following  broad  propositions: 

1.  Contracts  by  independent  manufacturers  or  traders  look- 
ing to  the  control  of  prices  of  their  commodity,  either  by  lim- 
itation of  production,  or  by  restriction  of  distribution,  or  by 

engaging  in  the  same  business  in  drawn  by  horses,  and  goods  were 
competition  with  that  which  he  has  transported  by  pack  or  wagon,  the 
sold.  His  contract  to  abstain  from  area  of  the  trade  of  a  manufacturer 
engaging  in  such  competitive  busi-  or  tradesman  was  necessarily  lim- 
ness  is  a  contract  in  restraint  of  ited  by  those  conditions.  Now  that 
trade,  but  one  which,  from  the  time  orders  and  responses  may  be  trans- 
of  Mitdhell  v.  Reynolds  to  this  time,  mitted  for  long  distances  by  tele- 
has  been  recognized  as  not  inimical  phone,  and  over  the  world  by  tele- 
to,  but  permitted  by,  public  policy,  graph,  and  goods  and  travelers  may 
Therefore  while  the  public  interest  have  quick  transit  over  land  and 
may  be  that  trade  in  general  shall  sea,  the  area  of  such  trade  may  be 
not  be  restrained,  yet  it  also  permits  immensely  gi*eater.  Thereupon  it  is 
and  favors  a  restraint  of  trade  in  cer-  contended  with  great  force  that  the 
tain  cases.  Ck)ntracts  of  this  sort,  true  test  of  the  validity  of  such  con- 
which  have  been  sustained  and  en-  tracts  in  restraint  of  trade  may  be 
forced  by  courts,  have  been  gener-  found  alone  in  their  being  reason- 
ally  declared  to  be  such  as  restrain  ably  essential  to  the  protection  of 
trade  —  not  generally,  but  only  par-  the  purchaser,  and  that,  considering 
tially,  and  no  more  extensively  than  the  vast  extent  of  the  area  of  some 
is  reasonably  required  to  protect  the  trades,  there  are  cases  in  which  a 
purchaser  in  the  use  and  enjoyment  general  restraint  cannot  be  held  to 
of  the  business  purchased,  and  are  be  unreasonabla  Match  Co.  v.  Roe- 
not  otherwise  injurious  to  the  public  ber,  106  N.  Y.  478,  13  N.  K  R  419; 
interest  This  is  the  doctrine  de-  Nordenfelt  v.  Ammunition  Ca  (1894), 
clared  and  applied  in  the  court  of  App.  Cas.5d5;  Rousillon  v.  Rousillon, 
chancery  and  is  recognized  in  this  14  Ch.  Div.  851 ;  Cloth  Ca  v.  Lorsont, 
court  by  our  affirmance  of  its  decrees.  L.  R  9  £q.  845 ;  Machine  Ca  v.  Morse, 
Richardson  v.  Peacock,  26  N.  J.  Eq.  108  Mass.  78;  Gibbs  v.  Gas  Ca,  180 
40;  Id..  28  N.  J.  Eq.  151;  Id.,  88  N.  J.  U.  S.  896,  9  Sup.  Ct  558;  Underwood 
Eq.  597;  Mandeville  v.  Harman,  42  v.  Barker  (1899),  1  Ch.  800.  Thequea- 
N.  J.  Eq.  185,  7  Atl.  R  87;  Finger  v.  tion  thus  suggested  does  not  arise  in 
Hahn,  42  N.  J.  Eq.  606,  8  Atl.  R  654;  this  case,  unless  the  contracts  before 
Id.,  44  N.  J.  Eq.  604^  17  ^.tL  R  1104;  us  are  found  to  be  contracts  in  gen- 
Sternberg  v.  O'Brien,  48  N.  J.  Eq.  870,  eral  restraint  of  trade.  This  leads 
22  AtL  R  848.  It  is  observable  that  us  to  inquire  whether  they  are  gen- 
of  late,  and  elsewhere,  it  has  been  eral,  or  only  x)artial,  in  their  re- 
questioned  whether  the  rule  as  thus  straint,  and,  if  the  latter,  whether 
stated  is  not  too  broad  to  be  appli-  they  extend  beyond  wliat  is  reason- 
cable  to  present  conditions.  In  1711  able  for  a  fair  protection  of  the  busi- 
trade  was  subject  to  limitations,  ness  and  good  will  which  appellant 
which  have  largely  diminished  or  purchased  from  respondents, 
ceased  to  exist  When  orders  and  "The  contention  on  the  part  of  re- 
responses  had  to  be  transmitted  by  spondents  is  that  the  contracts  in 
mail  or  messenger,  and  the  mail  and  question  restrain  them  from  engag- 
travelers  were  carried  by  coaches  ing  in  the  business  of  manufacturing 


148                      com:binations  and  oonspibagies.  [§  232. 

express  agreement  to  maintain  specified  prices,  are  opposed  to 

public  policy.  No  court  will  enforce  such  an  agreement  or 
award  damages  for  any  breach  thereof. 

2.  Any  person  engaged  in  any  manufacture  or  trade,  having 

pottery  ware  in  the  area  comprising  however  unsubstantial  or  illusory, 
the  whole  United  States,  and  that  will  make  the  restraint  partial  It  is 
the  exception  of  one  state  and  one  not  easy  to  perceive  how  a  rule  of 
territory  was  illusory  and  colorable,  this  character,  founded  on  considera- 
because  they  claim  the  proofs  show  tions  of  public  policy,  and  applied  in 
that  such  manufacture  cannot  be  the  public  interest,  can  be  rightly 
carried  on  in  those  localititBS  with  deemed  arbitrary  in  the  sense  in- 
protit  It  is  insisted  that  a  restraint  tended  in  this  contention.  Kor  is  it 
extending  over  the  whole  nation  is  a  obvious  that  the  courts  would  permit 
general  and  not  a  partial  restraint,  the  evasion  of  the  rule  by  illusive 
It  was  well  said  by  Judge  Andrews  contrivances.  But  the  question  pre- 
in  his  opinion  in  Match  Ca  v.  Roeber,  sented  need  not  be  decided,  unless 
ubi  supra^  that  '  the  boundaries  of  the  contracts,  properly  construed,  ex- 
the  states  are  not  those  of  trade  or  tend  the  restraint  of  respondents 
commerce.'  It  may  also  be  said  that  over  the  whole  area  of  the  United 
in  these  days  the  business  of  many  a  States,  except  the  excepted  parts.  If 
concern  extends,  not  only  beyond  the  by  the  true  construction  the  con- 
boundaries  of  the  state  in  whioh  it  tracts  are  divisible,  and  bind  respond- 
has  a  local  habitation,  but  even  be-  ents  to  a  restraint  in  one  or  another 
yond  the  limits  of  the  nation.  Yet  of  separately  described  areas,  and,  as 
the  public  policy  of  that  state  may  applied  to  one  or  more  of  such  areas, 
be  invoked  in  favor  of  or  against  the  the  restraint  is  not  unreasonable, 
restraint  of  such  trade,  however  the  suggested  question  need  not  be 
widely  extended.  It  is  possible  to  solved.  The  area  or  areas  within 
conceive  of  a  business  so  widely  ex-  which  the  restraint  upon  respondents 
tended  that  a  restraint  of  it  within  is  engaged  for  in  these  contracts  is 
the  limit  of  one  country  might  be  in  described  as  being  not,  as  stated  in 
fact  but  a  partial  restraint.  In  the  the  opinion  below,  within  any  state 
case  last  cited  an  exception  of  one  'of  the  United  States  of  America, 
state  and  territory  similar  to  that  In  seeking  the  meaning  of  this  de- 
contained  in  the  contracts  in  ques-  scription  we  are  to  be  guided  by  the 
tion  was  pronounced  not  colorable,  ordinary  rules  of  construction.  We 
but  the  case  does  not  indicate  that  may  presume  that  the  contracting 
the  exception  was  shown  by  the  parties  intended  to  make  a  valid  con- 
proofs  to  be  of  territory  in  which  tract  in  this  case,  under  the  doctrine 
the  restrained  manufacture  could  enunciated  in  Brewer  v.  Marshall, 
not  be  carried  on  with  practical  re-  that  they  designed  to  contract  for  a 
suits.  In  this  case  the  proofs  estab-  restraint  which  would  be  partial  and 
lish  that  to  be  the  fact  as  to  the  area  not  general,  and  reasonable,  in  their 
included  in  the  exception.  It  is  con-  judgment,  for  the  protection  of  the 
tended  for  appellant,  however,  that  purchaser  in  the  enjoyment  of  the 
the  fact  so  established  is  immaterial,  subject  of  the  purchase.  The  con- 
because  the  rule  against  general  re-  tracts  are  to  be  construed  so  as  to 
straint  of  trade  is  an  arbitrary  one,  give  them  validity,  if  such  construc- 
and  an  exception  from  the  restraint,  tion  does  no  violence  to  their  Ian- 


§  232.]                       CASES   SUSTAINING   COMBINATIONS.  149 

the  right  to  acquire  and  possess  property,  and  to  do  with  it 
what  he  chooses,  may  lawfully  buy  the  business  of  any  of  his 
competitors. 
3.  Competition  may  be  at  once  affected  and  ultimately  sup- 

guage;  and  the  subjectrmatter  of  the  disjunctively  to  different  areas, —  as 
contracts  is  to  be  considered,  and  within  the  state  of  Maine,  within  the 
their  terms  are  to  be  construed,  in  state  of  New  Hampehire,  or  within 
reference  thereta  Here  the  trans-  the  state  of  New  Jersey,  etc.,  or 
action  was  the  sale  and  purchase  of  within  the  District  of  Columbia,  ex- 
an  established  business,  with  its  good  cepting,  etc.,  and  such  should  be  its 
will,  and  the  contracts  in  question  construction.  Thus  read,  the  con- 
were  plainly  intended  to  furnish  pro-  tracts  in  question  are  applicable  to 
tection  to  the  purchaser  in  the  en-  aU  the  described  areas,  and  are  en- 
joyment of  the  things  purchased,  forceable  in  those  of  them  in  which 
Respondents  received  a  large  sum  of  the  restraint  contracted  for  is  reason- 
money  for  what  they  sold  appellant,  ably  required  for  the  protection  of 
which  they  yet  retain,  and  it  is  clear  appellant  in  the  use  and  enjoyment 
that  the  consideration  thus  received  of  the  business  and  good  will  ao- 
and  retained  must  have  been  en-  quired  from  respondents.  An  in- 
hanced  in  amount  by  the  obligation  structive  case  on  this  point  has  lately 
of  the  contracts  now  in  question,  and  been  decided  in  England.  The  ques- 
^hat  so  much  could  not  have  been  ob-  tion  arose  upon  a  covenant  by  an 
tained  by  respondents  if  no  obliga-  employee  with  his  employer  that 
tion  to  restrict  competition  had  been  within  twelve  months  after  leaving 
made.  Examining  thus  the  descrip-  his  employment  he  would  not  engage 
tion  of  the  area  within  which  the  in  a  similar  business  '  in  the  United 
restraint  agreed  to  by  respondents  is  States  or  in  France,  or  in  the  kingdom 
to  operate,  I  have  reached  the  con-  of  Belgium  or  Holland,  or  in  the  Do- 
clusion  that,  without  doing  any  vio-  minion  of  Canada.'  The  employee 
lence  to  the  language  or  straining  voluntarily  left  the  service  of  his 
its  import^  it  may  be  and  ought  to  be  employer,  and  entered  into  the  em- 
held  to  be  a  divisible  description,  ployment  of  a  merchant  in  the  same 
embracing  not  one  whole  area,  but  trade  in  England.  Upon  a  bill  by 
several  areas  disjunctively  described,  the  first  employer,  Kekewich,  J., 
The  exception  of  the  territory  of  allowed  an  injunction  against  the 
Arizona  is  urged  as  inconsistent  with  breach  of  the  covenant  Upon  ap- 
this  construction.  But  the  express  peal  the  cause  was  heard  in  the 
inclusion  of  the  District  of  Coliunbia  chancery  division,  before  Lindiey, 
equally  militates  against  the  con-  M.  R,  and  Rigby  and  Vaughan  Will- 
trary  construction,  for,  if  the  descrip-  iams,  L.  J  J.  The  master  of  the  rolls 
tion  covers  the  whole  area  of  the  and  Rigby,  L.  J.,  held  that  the  cove- 
United  States  of  America,  the  Dis-  nant  was  a  separable  one,  and  was 
trict  of  Columbia  was  already  in-  not  unreasonable,  as  to  the  restraint 
eluded.  Looking  at  the  subject  of  imposed  on  the  covenantor  within 
the  contracts,  their  presumed  intent,  the  United  Kingdom,  and  they  sus- 
and  the  purpose  of  any  agreement  to  tained  the  injunction.  Vaughan  Will- 
restrain  respondents  from  engaging  iams  dissented,  but  upon  the  ground 
in  a  competitive  business,  the  de-  that  the  restraint  within  the  whole 
scription  can  be  read  as  applicable  of  the  United   Elingdom  was    un- 
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pressed  by  a  party  purchasing  one  after  another  the  plants,  busi- 
ness and  good  will  of  competitors,  and,  in  the  absence  of  legis- 
lative restrictions  —  even  if  such  could  be  imposed  —  upon  the 
acquisition  of  such  properties,  courts  can  impose  no  limitation 
t^on  the  freedom  to  make  such  purchases,  but,  on  the  con- 
trary, are  obliged  to  enforce  such  contracts  notwithstanding 
their  effect  is  to  diminish  or  even  to  exclude  competition. 

4.  In  these  respects  the  corporation,  unless  restricted  by  the 
laws  of  the  state  under  which  it  is  organized,  may  exercise  the 

reasonable.    Underwood  v.  Barker,  in  localities  in  which  the  business 

vin  supra,  purchased  by  appellant  of  them  had 

''It  isnexttobe  considered  whether  never  been  carried  on,  may  be  op- 
the  contracts  in  question,  thus  con-  posed  to  public  policy,  it  does  not 
strued,  were  reasonably  required  for  follow  that  they  are  wholly  unen- 
the  protection  of  appellant,  and  to  forceable.  Ck>ntract8  including  dia- 
what  extent,  if  any,  they  should  be  tinct  and  separable  obligations,  some 
enforced,  under  the  proofs  in  the  of  which  are  legal  and  some  pro- 
cause.  It  appears  by  the  proofs  that  hibited^  are  enforceable  as  to  such 
the  business  which  appellant  pur-  obligations  as  are  legal  Union  Lo- 
chased  of  respondents  had  been  car-  comotive  &  Exp.  Ca  v.  Erie  Ry. 
ried  on  by  them  within  an  area,  Ca,  85  N.  J.  Law,  240;  Stewart  v. 
roughly  speaking,  covering  the  states  Railroad  Co.,  88  N.  J.  Law,  505. 
east  of  the  Mississippi  river,  and  north  These  contracts,  as  to  areas  described 
of  a  line  drawn  through  Richmond  therein  in  which  the  acquired  busi- 
and  Louisville,  including  the  District  ness  had  been  carried  on,  may  be  en- 
of  Columbia.  Appellant  contends  forced  upon  proper  proof  &  Upon  the 
that  such  contracts  were  reasonably  proofs,  how  far  may  these  contracts 
required  to  protect,  not  only  in  the  be  enforced?  The  prayer  of  the  bill 
areas  in  which  the  business  it  pur-  is  for  an  injunction  in  the  terms  of 
cliased  of  respondents  had  been  car-  the  contracts.  But  this  would  be  too 
ried  on,  but  also  in  other  states  to  broad  a  restraint  on  respondents,  be- 
which  it  might  extend  that  business,  cause  it  would  include  localities  in 
But  this  contention  I  deem  to  be  in-  which  the  purchased  business  had 
admissible  The  validity  in  this  re-  never  been  carried  on,  and  where  no 
spect  of  suph  contracts  is  to  be  tested  protection  of  it  was  required.  Upon 
by  the  effect  upon  the  business  and  the  proofs,  I  conclude  that  no  restric- 
good  will  sold  and  purcliased.  What  tion  can  be  imposed  upon  respond-* 
i&  reasonably  required  to  protect  that  ents  as  to  any  area  beyond  the  state 
may  be  upheld.  But  the  vendor  can  of  New  Jersey.  In  this  state  all  the 
no  more  contract  to  restrict  his  use  respondents,  except  Richard  C.  and 
of  his  trade  or  calling  beyond  such  Henry  D.  Olyphant,  are  actively  en- 
protection  than  he  could  do  if  he  had  gaged  in  the  very  business  they  con- 
made  no  sale  at  all.  Such  a  contract  tract^d  not  to  engage  in.  There  is 
would  be  opposed  to  public  policy.  some  proof  of  sales  and  solicitation 

"But  while  it  results  from  this  of  trade  in  other  prohibited  areas, 

view  that  the  contracts  in  question,  but  it  lacks  the  requisite  certainty 

so  far  as  they  restrain  respondents  to  justify  a  broader  injunction." 
from  engaging  in  the  same  business 
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powers  of  an  individual  and  may  purchase  the  plants  and  busi- 
ness of  competitors,  even  though  such  purchases  may  diminish 
or  for  a  time  destroy  competition. 

6.  And  in  such  contracts  of  purchase  agreements  may  be 
embodied  binding  the  vendors  not  to  engage  in  the  same  busi- 
ness within  a  limited  area  for  a  limited  time,  provided  the  re- 
straint so  imposed  is  not  larger  than  is  reasonably  necessary 
to  protect  the  purchaser  in  the  enjoyment  of  his  or  its  con- 
tract.^ 

1  Inasmuch  as  this  case  is  a  com-  to  appellant,  had,  several  years  be- 

paratively  recent  interpretation  of  fore  the  sale,  united  with  the  owners 

the  laws  of  the  state  of  New  Jersey  of  seven  other  potteries  in  Trenton, 

by  the  New  Jersey  supreme  court,  which  made,  among  other  things, 

the  following  from  the  opinion  wiU  sanitary  pottery  ware,  in  an  associa- 

be  of  interest:  tion  called  the  American  Sanitary 

**  It  remains  to  consider  whether  Potters*  Association.  That  associa- 
the  contracts  in  question  are  other-  tion  had  in  some  way  controlled  the 
wise  against  the  public  policy  of  our  prices  at  which  such  wares  produced 
state.  The  learned  vice-chancellor  by  its  eight  members  (counting  the 
held  them  to  be  opposed  to  the  public  owners  of  each  pottery  as  one  mem- 
interest,  because  he  conceived  that  ber)  should  be  put  upon  the  market 
they  tended  to  create  a  monopoly  in  The  action  of  the  association  in  that 
the  business  of  manufacuring  sani-  regard  was  determined  by  a  major- 
taiy  pottery  wara  This  effect  he  ity  of  its  eight  members.  By  its  pur- 
deemed  established  by  the  proofs  chases  appellant  acquired  the  inter- 
that  appeUant,  simultaneously  with  est  of  five  of  the  members,  and  seems 
its  purchase  from  respondents,  also  to  have  been  permitted  to  cast  a  vote 
purchased  four  other  plants  used  in  for  each  in  controlling  the  action  of 
the  manufacture  of  such  ware  in  the  association.  After  api)ellant's 
Trenton,  and  the  property,  business  purchases  prices  were  so  controlled 
and  good  wiU  of  their  owners,  and  for  some  time,  and  until  the  associa- 
took  from  each  of  those  vendors  con-  tion  fell  to  pieces.  Contracts  by  in- 
tracts  restraining  them  from  engag-  dependent  and  unconnected  manu- 
ing  in  the  business  of  manufacturing  facturers  or  traders  looking  to  the 
pottery  ware,  substantially  identical  control  of  the  prices  of  their  com- 
with  the  contracts  taken  by  it  from  modities,  either  by  limitation  of  pro- 
respondents.  The  contracts  procured  duction,  or  by  restriction  on  distribu- 
from  respondents  he  deemed  to  be  a  tion,  or  by  express  agreement  to 
part  of  a  scheme  to  control  the  pro-  maintain  specified  prices,  are  with- 
duction,  distribution  and  sale  of  sani-  out  doubt  opposed  to  public  policy, 
tary  pottery  ware,  and  to  exclude  The  contract  of  the  Sanitary  Potters' 
competition  therein.  Such  ware  he  Association  in  this  regard  was  inim- 
declared,  on  the  authority  of  the  pro-  ical  to  public  interest  when  respond- 
moters  of  appellant,  to  be  a  necessity  ents  were  members  of  it,  and  none 
of  Ufa  The  scheme  held  to  be  rep-  the  less  so  when  appellants  acquired 
rehensible  was  found  in  the  situation  the  property  of  five  of  its  member& 
disclosed  in  the  proofs.  Respond-  However  solemnly  the  members  of 
«nts,  as  owners  of  the  business  sold  that  association  may  have  obligated 
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§  233.  Combination  among  buyers  of  prodnce,—  Certaia 
buyers  of  produce  and  country  merchandiso  in  a  village  entered 
into  a  copartnership  agreement  whereby  each  of  the  partners 
agreed  not  to  transact  business  on  his  individual  account  within. 

themselves  to  obey  the  behests  of  the  than  one,  elsewhere)  thereby  agreed 
majority  in  respect  of  the  control  of  not  to  engage  in  that  business  for  a 
prices  of  their  ware,  no  court  would  long  period  of  time  and  over  a  great 
have  enforced  their  agreements,  or  extent  of  country.  The  engagement 
awarded  damages  for  any  breach  of  of  respondents  in  that  respect  has 
them.  But  the  contracts  by  which  been  found  not  to  be  an  improper 
appellant  acquired  the  property  and  restraint  of  trade,  nor  inimical  to 
business  of  respondents  and  of  four  public  policy  on  that  ground,  but  a 
other  members  of  the  association  contract  partially  enforceable  upon 
contained  no  term  stipulating  for  respondents,  if  not  otherwise  objec- 
the  continuance  of  the  association,  tionable.  The  engagements  of  the 
or  for  the  enforcement  of  any  objeo-  other  vendors  who  sold  their  proper- 
tionable  agreements  it  had  entered  ties  and  business  to  appellant  are 
inta  At  the  most,  so  far  as  appears,  similar  in  terms  to  that  entered  into 
the  contemporaneous  purchases  by  by  respondents,  and  furnish  a  rea- 
appellant  gave  it  an  opportunity  to  sonable  protection  to  appellant  of  the 
use  the  majority  vote  in  the  associa-  business  and  good  will  purchased  by 
tion  for  such  control  of  prices  as  its  it  of  each  of  them.  Each  sale  and 
agreements  provided  for.  Although  each  incidental  contract  against  com- 
the  control  of  the  voting  majority  of  petition  are,  for  reasons  above  given, 
the  association  may  have  been  one  unobjectionable.  Are  they  rendered 
of  appellant's  motives  for  making  its  objectionable  by  the  fact  that,  being 
simultaneous  purchases,  it  is  incon-  simultaneously  made,  they  excluded 
ceivable  that  any  one  of  the  five  from  engagement  in  the  business  of 
vendors  could  have  repudiated  his  manufacturing  sanitary  pottery  ware 
contract  to  sell  to  appellant  on  the  so  large  a  proportion  of  those  pre. 
ground  that  such  sale,  if  consum-  viously  engaged  in  that  manufact- 
mated,  would  enable  appellant  to  ob-  ure  ?  It  is  to  be  observed  that  the 
tain  such  control.  The  public  inter-  contracts  of  respondents  and  the 
est  would  be  amply  protected  by  other  vendors  to  appellant  restricted 
invalidating  the  agreement  of  the  them  from  engaging  in  the  business 
association  for  the  control  of  prices,  of  manufacturing,  not  sanitary  pot- 
and  the  disconnected  agreement  of  tery  ware  alone,  but  all  pottery  ware, 
sale  would  be  enforced  as  other  con-  The  proofs  show  that  a  large  number 
tracts.  of  persons  are  engaged  in  manufact- 
"  It  is  further  urged  that  the  si-  uring  pottery  ware  in  various  parts 
multaneous  contracts  procured  by  of  the  country,  and  that  the  con- 
appellant  create  or  tend  to  create  a  tracts  in  question  would  exclude 
monopoly,  because  they  stipulate  for  >  from  competition  a  very  small  pro- 
the  removal  of  any  oompetitors  in  portion  of  them.  But  as  the  proofs 
the  business  of  manufacturing  sani-  also  show  that  the  main  purpose  of 
tary  pottery  war&  The  owners  of  appellant  was  to  engage  in  the  man* 
five  of  the  eight  potteries  in  Trenton  ufactufe  of  sanitary  pottery  ware,  I 
manufacturing  that  kind  of  ware  have  stated  the  proposition  in  a  more 
(and  there  were  but  few,  if  more  restricted  form.    Whether  sanitary 
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twenty  miles  of  the  village  in  which  the  copartnership  was  ta 
do  business.  This  agreement  was  sustained  upon  the  following 
grounds: 

1.  The  business  contemplated  by  the  copartnership  was  of  a 
lawful  and  unobjectionable  character. 

pottery  ware  has  become  a  necessity  courts  are  bound  to  enforce.    A  per- 

of  life  is  open  to  question.    It  is  cei^  son  engaged  in  any  manufacture  or 

tain  that  many  persons  manage  to  trade,  having  the  right  to  acquire-, 

exist  without  using  it   But  if  its  use  and  possess  property,  and  to  do  with 

is  of  importance  to  health  and  com-  it  what  he  chooses,  may  lawfully  buy 

fort,  and  a  considerable  and  increas-  the  business  of  any  of  his  competi- 

ing  number  of  persons  desire  to  ao-  tors.    His  first  purchase  would  at 

quire  and  use  it,  the  public  may  have  once  diminish  competition.     If  he 

such  an  interest  in  its  manufacture  continued  to  purchase,  each  succeed- 

and  sale  that  public  policy  will  jus-  ing  transaction  would  remove  an- 

tify  judicial  interference  and  refusal  other  competitor.    If  his  capital  was 

to  enforce  illegal  combinations  to  large  enough  to  enable  him  to  buy 

enhance  its  price.    The  elimination  the  business  of  all  competitors,  the 

of  competition  may  produce  that  re-  last  purchase  would  completely  ex- 

suit   The  contracts  in  question  were  elude  competition,  at  least  for  a  time, 

not  intended  to  withdraw,  and  do  But  in  the  absence  of  legislative  re- 

not  appear  to  have  withdrawn,  from  strictions,  if  such  could  be  imposed, 

work,  a  single  workman  in  that  in-  upon  the  acquisition  of  such  prop> 

dustry.    They   restrain  a  compara-  erty,  and  its  use  when  so  acquired,, 

tively  small  number  of  capitalists,  courts  could  impose  no  limitation, 

who  had  previously  employed  their  They  would  be  obliged  to  enforce 

capital  in  such  manufacture,  from  such  contracts,  notwithstanding  the 

continuing  so  to  da    The  entire  cap-  effect  was  to  diminish,  or  even  to  ex- 

ital  of  the  country,  except  theirs,  is  elude,  competition.    But  appellant  is 

free  to  be  employed  in  the  manufact-  a  corporation  and  not  an  individual, 

ure.    There  seems  to  be  no  ground  Corporations,  however,  may  lawfully 

for  the  claim  that  we  should  refuse  do  any  acts  within  the  corporate 

to  enforce  respondents'  contracts  by  powers  conferred  on  them  by  legis- 

injunction,  when  the  proofs  furnish  lative  grant    Under  our  liberal  cor- 

no  reason  for  the  belief  that  the  pub-  poration  laws,  corporate  authority 

lie  will  suffer  if  they  are  held  to  their  may  be  acquired  by  aggregation  on 

bargains.  The  contemporaneous  con-  individuals,  organized  as  prescribed, 

tracts  were  aU  made  as  incidental  to  to  engage  in  and  carry  on  almost 

the  sale  and  purchase  of  competing  every  conceivable  manufacture  or 

concerns  engaged  in  the  manufact-  trade.    Such   corporations  are  em- 

ure  of  sanitary  pottery  ware.    They  powered  to  purchase,  hold  and  use 

were,  as  we  have  seen,  reasonably  property  appropriate  to  their  busi- 

appropriate  to  the  protection  of  the  ness.    They  may  also  purchase  and 

purchaser  in  each  casa    While  con-  hold  the  stock  of  other  corporations, 

tracts  to  restrain  or  limit  competi-  Under  such  powers  it  is  obvious  that 

tion  in  the  production  of  that  ware  a  corporation  may  purchase  the  plant 

may  be  repugnant  to  the  public  in-  and  business  of  competing  individ- 

terest  such  a  restraint  or  limit  may  uals  and  concerna    The  legislature 

result   from  contracts   which    the  might  have  withheld  such  powers,  or 
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2.  It  does  not  require  argument  or  citation  of  authority  to 
show  that  five  or  any  other  number  of  men  may  lawfully  form 
a  copartnership  to  buy  produce  and  sell  merchandise  at  any 
village  or  place;  the  law  does  not  require  that  the  parties  to 
the  copartnership  should  compete  in  the  purchase  of  produce. 
Individually  each  partner  had  the  right  to  buy  produce  as  low 
AS  he  could,  and  collectively  they  have  the  same  right,  unless 
deception  or  fraud  is  practiced  on  the  public. 

3.  If,  however,  the  agreement  was  made  as  a  matter  of  fact 
for  the  purpose  of  preventing  competition  in  the  market,  and 
with  the  intention  of  keeping  the  agreement  secret  from  the 
public  so  that  an  appearance  of  competition  might  be  main- 
tained, such  secret  fraudulent  intention  would  vitiate  the  agree- 
ment. The  agreement  in  this  case  disclosed  no  such  secret 
intention  —  no  conspiracy,  so  to  speak  —  and  is  therefore  valid.* 

imposed  limitations  upon  their  usa  courts  to  be  repugnant  to  public  pol- 
In  the  absence  of  prohibition  or  lim-  icy.  The  interference  with  oompeti- 
itation  on  their  powers  in  this  re-  tion  resulting  from  such  purchases 
spect,  it  is  impossible  for  the  courts  under  legislative  permission  being 
<to  pronounce  acts  done  under  legis-  found  not  to  invalidate  contracts  for 
Jative  grants  to  be  inimical  to  public  such  purchases,  the  like  interference 
policy.  The  grant  of  the  legislature  by  contracts  reasonably  required  for 
authorizing  and  permitting  such  acts  the  protection  of  the  purchaser  can- 
must  fix  for  the  courts  the  character  not  be  held  to  invalidate  them." 
and  limit  of  public  policy  in  that  re-  ^  Fair  bank  et  aL  v.  Leary  (1876),  40 
gard.  It  follows  that  a  corporation  Wis.  637.  The  court  in  its  opinion 
•empowered  to  carry  on  a  particular  said: 

business  may  lawfully  purchase  the  "  By  the  terms  of  the  instrument 
plant  and  business  of  competitors,  a  copartnership  between  the  parties 
although  such  purchases  may  dimin-  to  transact  a  lawful  business  in  an  ap- 
ish,'or  for  a  time,  at  least,  destroy,  parently  lawful  manner  was  formed, 
•competition.  Contracts  for  such  pur-  Of  course  it  does  not  require  argu- 
chases  cannot  be  refused  enforce-  ment  or  citation  of  authority  to  show 
ment  Since  contracts  by  individ-  that  five  or  any  other  number  of  men 
uals,  and  by  corporations  having  may  lawfully  form  a  copartnership 
legislative  authority,  for  the  pur-  to  buy  the  produce  of  the  country 
chase  of  competing  plants  and  busi-  and  sell  merchandise  at  Waupun  or 
ness,  may  be  made,  and  are  enforce-  any  other  place, 
able,  although  as  a  result  thereof  "  But  it  does  not  necessarily  foUow 
competition  is  diminished  or  tempo-  that  the  agreement  under  oonsidera- 
rarily  destroyed,  it  further  follows  tion  is  a  valid  ona  Although  not  ez- 
•that  C'Ontracts  reasonably  required  pressed  therein,  if  that  agreement 
•to  make  such  purchases  effective  by  was  in  fact  made  for  the  purpose  of 
protecting  the  purchaser  in  the  use  preventing  competition  in  the  mar- 
aud enjoyment  of  the  thing  pur-  kets  in  which  the  firm  might  oper- 
<3hased  cannot  be  declared   by  the  ate,and  with  the  intention  of  keeping 
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§  234.  Combination  between  buyers  and  sellers  of  sheep 
and  lambs. —  A  corporation  engaged  in  the  business  of  buying 
and  selling  sheep  and  lambs,  the  stockholders  of  which  were 
engaged  in  the  business  of  butchering  sheep  and  lambs  for  the 
New  York  market,  entered  into  an  agreement  with  another 
corporation  engaged  in  the  business  of  selling  sheep  and  lambs 

secret  from  the  public  the  existence  Run  Coal  Ca  v.  Barclay  Coal  Ca,  68 

of  the  agreement,  and  if  its  existence  Pa.  St  17a    The  case  of  Craft  t.  Mc- 

was  thus  kept  secret,  and  an  appear-  Conoughy,  recently  decided  by  the 

ance  of  competition  maintained  by  supreme  court  of  Illinois,  and  re- 

them  towards  the  public,  such  exe-  ported  in  8  Monthly  West  Jur.  238, 

cuted  intention  of  secrecy  and  de-  is  an  instructive  case,  and  very  simi- 

ception  tainted  the  agreement  itself,  lar  in  its  facts  to  the  case  under 

and  rendered  it  illegal  and  void.    In  consideration. 

that  case  no  rights  can  be  enforced  "  It  only  remains  to  determine 
under  such  illegal  agreement  by  any  whether  the  complaint  shows  on  its 
party  against  another  party  thereta  face  that  the  agreement  was  entered 
*'  The  law  does  not  and  did  not  re-  into  with  the  unlawful  intention 
quire  that  these  parties  should  com-  above  mentioned.  The  only  aver- 
pete  in  the  purchase  of  produce.  In-  ment  thereof  which  it  is  claimed 
dividually  each  had  an  undoubted  shows  such  intention  is  the  follow- 
right  to  bid  therefor  as  low  as  he  ing:  "  Each  of  said  firms  operating 
pleased.  Collectively  they  had  the  independent  of  each  other  or  any 
same  right,  unless  deception  was  member  of  said  copartnership,  and 
practiced  on  the  public.  But  if  they  in  the  same  manner,  as  they  had 
held  themselves  out  as  competing  theretofore  done,  and  as  though  the 
purchasers,  and  knew  that  the  peo-  said  copartnership  did  not  exist." 
pie  who  sold  in  the  markets  where  But  we  think  the  agreement  cannot 
they  operated  relied  upon  such  com-  fairly  be  so  interpreted.  It  may  be 
petition  (as  well  as  they  might)  as  a  true,  and  yet  there  may  have  been 
guaranty  that  they  were  obtaining  no  intention  of  secrecy  —  no  con- 
tbe  full  market  value  of  the  produce,  spiracy,  so  to  speak;  the  true  rela- 
while  at  the  same  time  the  pur-  tions  between  the  parties  may  have 
chasers  were  not  in  competition,  but  been  notorious,  and  all  persons  sell- 
in  secret  league  to  depress  the  mar-  ing  produce  in  the  markets  where 
ket,  the  agreement  under  which  the  the  firm  was  a  purchaser  may  have 
latter  operated  is  illegal  and  void,  known  that  the  members  of  it  were 
and  no  court  will  lend  its  aid  to  en-  not  in  competition, 
force  any  of  its  stipulations.  The  *'If  the  agreement  between  the 
cases  which  hold  that  secret  agree-  parties  is  valid  and  binding  upon 
ments  between  persons  attending  them,  the  complaint  states  a  cause 
auction  sales  not  to  bid  against  each  of  action  against  the  defendant 
other,  and  to  divide  the  property  bid  Finding  nothing  in  the  complaint 
off  by  one  of  them,  are  illegal,  go  which  shows  such  agreement  to  be 
upon  the  same  principle.  These  illegal,  we  must  hold  that  the  de* 
views  are  fully  sustained  by  the  au-  murrer  thereto  was  properly  over- 
thorities  cited  by  counsel  for  the  de-  ruled.'* 
fendant;  to  which  w^  add  Morris 
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on  commission,  which  agreement  provided  that  for  a  period  of 
three  years  the  stockholders  of  the  first  corporation  should  buy 
their  sheep  and  lambs  from  members  of  the  last-named  corpo- 
ration,  agreeing  during  the  same  period  to  sell  sheep  and  lambs 
for  the  New  York  market  only  to  the  stockholders  of  the  first 
corporation.* 

The  agreement  was  sustained  on  the  ground  that  the  con- 
tract was  neither  directly  nor  impliedly  prohibited  by  the  act 
under  which  the  plaintiff  corporation  was  organized,  or  by  any 
statute  of  the  state  of  New  York;  also  upon  the  ground  that 
the  contract  was  not  beyond  the  limit  of  powers  ordinarily 
vested  in  corporations  for  the  necessary  promotion  of  their 
business.  The  defendant,  as  one  of  the  stockholders  who  ex- 
ecuted the  agreement,  shared  in  the  pecuniary  advantages 
which  had  resulted  from  a  similar  contract  which  had  expired, 
and  of  which  the  agreement  in  question  was  a  renewal,  and  he 
was  therefore  estopped  from  setting  up  the  defense  that  the 
contract  was  ultra  vires.  The  Jaw  will  not  presume  an  agree- 
ment to  be  void  as  against  public  policy  when  it  is  susceptible 
of  a  construction  which  would  make  it  legal.* 

§  335.  Combination  of  mill-owners  and  warehonsemen, — 
The  mill-owners  of  Milwaukee  entered  into  an  Agreement  to 
pay  the  warehousemen  a  certain  amount  per  bushel  on  wheat 
coming  into  the  Milwaukee  market,  in  so  far  as  the  mill-owners 

1 "  For  the  purpose  of  enforcing  on  this  action  is  brought  to  recover  sev- 
the  stockholders  of  the  plaintiff  cor-  enty-five  dollars  due  by  him  to  the 
poration  compliance  with  the  terms  plaintiff  under  the  last  mentioned 
of  this  agreement  of  January  8, 1884,  agreement"  Live  Stock  Ass'n  v. 
the  stockholders  of  the  plaintiff  cor-  Levy,  54  N.  Y.  Sup.  Ct  33. 
poration,  including  the  defendant,  ^  There  is  no  violation  of  law  or  of 
entered,  on  January  25,  1884,  into  an  public  policy  in  an  agreement  be- 
agreement  with  each  other  and  with  tween  two  traders  that  one  should 
that  corporation,  that  each  of  them  sell  to  the  other  all  its  commodities 
should  pay  to  the  plaintiff  corpora-  and  the  other  buy  from  the  former 
tion  the  sum  of  twenty-five  dollars  corporation  alone.  Chitty  on  Con- 
fer each  car-load  of  sheep  and  lambs  tracts  (11th  Am.  ed.)»  ^3,  983  and 
purchased  by  him  from  any  individ-  notes.  A  contract  to  sell  exclusively 
ual  or  firm,  member  of  the  said  to  a  particular  person  for  a  limited 
Sheep  Brokers'  Association,  after  time  is  not  invalid  (Van  Marter  v. 
having  been  notified  by  the  plaintiff  Babcock,  23  Barb.  633);  nor  a  con- 
not  to  purchase.  The  defendant  did  tract  not  to  engage  in  a  special  busi- 
purchase  from  a  firm  member  of  the  ness  for  a  certain  period  (Curtis  v. 
Sheep  Brokers*  Association  after  hav-  Gokey,  68  N.  Y.  300). 
ing  been  notified  not  to  do  so,  and 
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were  able  to  control  the  same ;  and  the  warehousemen  on  their 
side  agreed  to  give  the  mill-owners  the  control  of  the  Milwau- 
kee wheat  market  for  a  certain  period,  in  so  far  as  the  ware- 
housemen were  able  to  do  so;  and  they  agreed  not  to  deal  in 
wheat  during  the  time  covered  by  the  agreement,  or  make  any 
contracts  for  storage  of  wheat  except  as  agents  of  the  mill- 
owners. 

It  was  urged  that  this  agreement  was  in  restraint  of  trade 
and  void  as  against  public  policy;  in  short,  that  the  association 
amounted  to  an  illegal  combination.^ 

§  236.  In  holding  that  the  agreement  was  legal  upon  the  fol- 
lowing grounds  the  court  said:  "We  need  not  be  frightened 
by  the  terms  employed  to  characterize  it." 

1.  The  agreement "  to  give  the  parties  of  the  first  part  (namely, 
the  millers)  full,  absolute  and  uninterrupted  control  of  the  Mil- 
waukee wheat  market "  is  materially  qualified  by  the  words, 
"^'so  far  as  they  (the  warehousemen)  shall  be  able  to  do  so; " 
and  such  an  agreement  so  qualified  does  not  amount  to  an  agree- 
ment to  give  an  illegal  monopoly. 

1  Kellogg  ▼.  Larkin  (1851),  8  Pin.  I  by  no  means  intend  to  deny  the 
(Wis.)  123,  56  Am.  Dec.  164.  Refer-  right  or  the  propriety  of  judicially 
ring  to  the  doctrine  of  public  policy,  determining  that  a  contract  that  is 
the  court,  after  quoting  from  Story's  actually  at  war  with  any  established 
Ck)nflict  of  Laws,  section  546,  said:  interest  of  society  is  void,  however 
"Ab  a  general  rule  the  immediate  individuals  may  suffer  thereby,  he- 
representatives  of  the  i)eople,  in  leg-  cause  the  interest  of  individuals 
islature  assembled,  would  seem  to  be  must  be  subservient  to  the  public 
the  fairest  exponents  of  what  public  welfare.  But  I  insist  that  before  a 
policy  requires,  as  being  most  famil-  court  should  determine  a  contract 
iar  with  the  habits  and  fashions  of  which  has  been  made  in  good  faith, 
the  day,  and  with  the  actual  condi-  stipulating  for  notliing  that  is  malum 
tion  of  commerce  and  trade,  their  in  se^  nothing  that  is  made  malum 
consequent  wants  and  weaknesses,  prohibitum^  to  be  void  as  contraven- 
And  a  legislative  enactment  would  ing  the  policy  of  the  state,  it  should 
seem  to  be  the  least  objectionable  be  satisfied  that  the  advantage  to 
form  of  exposition,  for  these  two  rea-  accrue  to  the  public  for  so  holding  is 
sons:  1.  Because  it  would  operate  certain  and  substantial,  not  theoret- 
prospectively  as  a  guide  to  future  ical  or  problematical  And  I  submit 
negotiations,  and  would  not,  like  a  that  he  is  the  safest  magistrate  who 
judgment  of  a  court,  annul  a  con-  is  more  watchful  over  the  rights  of 
tract  already  concluded  in  good  the  individual  than  over  the  conven- 
faith  and  upon  a  valuable  considera-  ience  of  the  public,  as  that  is  the 
tion ;  and  2.  Because  a  rule  so  estab-  best  government  which  guards  more 
lished  has  a  wider  circulation  among  vigilantly  the  freedom  of  the  subject 
the  people  and  enters  more  generally  than  the  rights  of  the  state." 
into  the  information  of  the  publia 
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2.  The  agreement  is  still  further  qualified  by  the  words:  "  so 
far  as  they  shall  be  able  to  do  so  by  virtue  of  their  capacity  of 
warehousemen,  vessel  and  dock  owners."  This  amounts  simply 
to  an  agreement  to  give  the  mill-owners  such  control  of  the 
Milwaukee  wheat  market  as  the  warehousemen  can  give  by 
reason  of  their  specified  employment.  This  amounts  to  a  trans- 
fer of  whatever  control  the  warehousemen  possess  over  the  mar- 
ket to  the  mill-owners,  and  such  transfer  is  legs^l.^ 

^Tlie    court   proceeds:   "But  the    j>rt7na /acte  bad;  and  the  facts  and 
parties   are  said  to  have  combined .  circumstances  which  will  justify  it, 

and  agreed  not  to  engage  in  trade,  if  any  such  exist,  should  be  made  to 

and  that  this  was   clearly  against  appear. 

public  policy;  and  in  the  plea,  the  "True,  the  language  of  the  con- 
plaintiffs  and  defendants,  together  tract  is  that  the  parties  of  the  sec- 
with  divers  other  persons,  are  averred  ond  part  *  agree  to  give  the  parties  of 
to  have  formed  themselves  and  en-  the  first  part  full,  absolute  and  un- 
tered  into  an  association.  Let  this  interi-upted  control  of  the  Milwaukee 
matter  be  understood,  and  we  need  wheat  market;*  and  had  it  stopped 
not  be  frightened  by  the  terms  em-  here,  it  might  well  have  been  urged 
ployed  to  characterize  it.  The  agree-  that  there  was  an  agreement  for  the 
ment  discloses  no  combination  and  monopoly  of  the  trade  in  that  market 
no  association  in  the  sense  in  which  And  if  that  had  been  the  only  mar- 
the  words  are  evidently  used.  It  is  ket  for  Wisconsin  (which  it  is  not),  it 
of  two  parts.  It  creates  mutual  ob-  might  well  be  said  the  agreement 
ligations,  and  provides  mutual  equiv-  was  as  pernicious  as  an  agreement 
alents  as  every  contract  inter  par-  to  strike  the  sun  from  the  system. 
tes  does.  But  there  is  no  identity  of  Either,  if  performed,  would  be  ruin- 
interest  or  of  duty  between  the  par-  ous  to  the  farmers  of  Wisconsin;  but 
ties  of  the  second  part,  no  more  than  I  submit  that  the  impossibility  of 
always  exists  between  landlord  and  performing  would  constitute  as  good 
tenant  The  warehousemen  received  a  reason  for  holding  either  of  them 
their  daily  compensation,  and  the  void  as  the  injurious  consequences 
millers  received  their  daily  profits.  certain  to  result  from  performance. 

"And  there  was  no  combination  But  this  stipulation  is  qualified  by 
tween  the  parties  of  the  second  part,  using  the  words  '  so  far  as  they  shall 
the  warehousemen.  Perhaps  they  be  able  to  do  so;'  and  had  they 
must  be  considered  to  have  jointly  stopped  here,  to  any  objection  that  a 
promised  the  party  of  the  first  part»  monopoly  was  agreed  upon  it  might 
but  it  is  not  disclosed  that  they  have  well  be  answered  that  the  giving  of 
promised  each  other,  which,  I  under-  such  control  or  such  monopoly  (if 
stand,  they  must  have  done  before  they  are  synonymous  terms)  of  the 
they  can  be  said  to  have  combined.  Milwaukee  wheat  market  as  those 
Besides,  If  the  design  be  lawful,  as  parties  could  give,  was  no  monopoly 
the  abandonment  of  trade  in  a  par-  at  all  But  the  agreement  is  still 
ticular  place  is,  what  matter  how  further  limited  by  the  words  '  by  vir- 
many  combine  in  it  ?  But  at  all  tue  of  their  capacity  of  warehouse- 
events,  it  is  said  that,  as  creating  a  men,  vessel  and  dock  owners.' 
particular  restraint,  the  contract  is  "  It  is,  then,  simply  an  agreement 
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§  237.  Combination  of  stevedores. —  A  certain  number,  but 
not  all,  of  the  firms  and  individuals  engaged  in  the  business  of 

stevedoring  in  the  city  of  San  Francisco,  entered  into  a  con- 
tract providing  for  the  formation  of  an  association  to  be  knowa 

to  give  to  the  mill-owners  such  con-  beside  are  left  at  full  liberty  to  enter 
trol  of  that  market  as  they  can  give  upon  the  same  enterprise.  .  .  .' 
by  virtue  of  those  specified  employ-  "  But  the  distinction  between  the- 
menta  In  other  and  equivalent  case  at  bar  and  the  case  referred  U> 
terms,  it  is  a  transfer  of  such  con-  is  too  apparent  to  require  iliustra- 
trol  as  the  obligors  possessed  in  right  tion.  And  I  would  not  have  felt 
of  their  employment  as  warehouse-  called  upon  to  notice  those  cases  at 
men,  etc  Such  are  the  general  terms  all,  but  that  they  have  been  sup- 
selected  by  the  draftsmen  to  express  posed  to  sustain  two  other  decisions 
the  complete  abandonment  of  that  pronounced  by  the  supreme  court  of 
trade  in  that  market  to  the  obligees.  New  York,  and  which  are  claimed 

"Personally,  the  obligors  were  to  by  the  plaintiffs  in  error  to  be  en* 

do  nothing  to  confirm  the  mill-own-  tirely  decisive  of  the  main  question 

ers  in  that  trade  to  the  exclusion  of  presented  upon  this  record.    I  refer 

anybody  but  themselves.     Accord-  to  the  cases  of  Hooker  v.  Vande* 

ingly  they  go  on  to  render  the  nature  water,  4  Denio,  849,  47  AnL  Dec.  258; 

and  meaning  of  the  stipulation  more  and  Stanton  v.  Allen,  5  id.  484,  49 

definite  by  specifying  several  things  Am.  Dec.  282.  These  cases  arose  upon 

which  the  parties  of  the  second  part  contracts   between  different  trans- 

shaU  not  do,  but  not  one  which  they  portation  companies  upon  the  Erie 

shall  da  canal,  by  which  the  parties  agreed 

"  It  is  unnecessary  to  examine  the  to  stock  their  capital  and  turn  their 

cases  cited  by  counsel  in  support  of  earnings  into  a  common  fund  to  be 

the  proposition  I  have  here  been  com-  then  apportioned  between  the  differ- 

bating.    They  aU  arose  upon  royal  ent  proprietors  under  certain  regula* 

grants  or  by-laws,  and  consequently  tions  contained  in  the   articles  of 

were  cases  of  involuntary  restrainta  agreement. 

They  do  establish  the  doctrine  that       '*  The  purpose  assigned  for  the  ar* 

the  grant  of  a  monopoly  is  void;  but  rangement  was  the  establishment  of 

they  do  not  support  the  averment  of  fair  and  uniform  rates  of  freight,  so 

the  plaintiff  in  error  that  this  con-  equalizing  the  business  among  them- 

tract  disclosed  a  monopoly.    Upon  selves  as  to  avoid  aU  unnecessary 

this  point  better  authority  may  be  expense  in  doing  the  sama    In  the 

found  in  the  language  used  by  Bron-  case  first  mentioned  the  agreement 

son,  J.,  in  Chappel  v.  Brockway,  21  was  held  to  be  void  as  conflicting 

Wend.  157.    To  a  similar  averment  with  a  statute  of  that  state.    In  the 

be  replied:  'The  defendant  can  gain  second  case  the  same  court  held  the 

nothing  by  giving  the  transaction  a  agreement  void  at  common  law.    In 

bad  name,  unless  the  facts  of  the  the  former  case  Jewett,  J.,  remarks: 

case  will  bear  him  out.    He  calls  this  '  It  is  a  familiar  maxim  that  compe- 

a  monopoly.    That  is  certainly  a  new  tition  is  the  life  of  trade.    It  follows 

kind  of  monopoly  which  only  secures  that  whatever  destroys,  or  even  re- 

the  plaintiff  in  the  exclusive  enjoy-  laxes,  competition  in  trade  is  injuri- 

ment  of  his  business  as  against  a  ous.  if  not  fatal,  to  it'    And  in  the 

single  individual,  while  all  the  world  latter  case  McKissock,  J.,  observer 
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as  "  The  Master  Stevedores'  Association."  The  object  of  the 
association  was  ^^  to  govern  and  control  the  business  of  master 
stevedores,  to  be  carried  on  by  its  members,  and  to  divide  the 
profits  and  losses  of  said  business  so  carried  on."    The  associ- 

that:  *  While  the  introductory  terms  injurious  to  trade;  and  not  only  so, 
of  the  agreement  proposed  nothing  but  he  commits  an  overt  act  of  trea- 
apparently  objectionable,  the  ulti-  son  against  the  commonwealth.  But 
mate  object  is  very  manifest,  and  is  I  apprehend  it  is  not  true  that  com- 
of  a  different  character.  It  is  nothing  petition  is  the  life  of  trada  On  the 
less  than  the  attainment  of  an  ex-  contrary,  that  maxim  is  the  least  re- 
emption  of  the  standard  of  freights,  liable  of  the  host  thay  may  be  picked 
and  the  facilities  and  accommoda-  up  in  every  market-place.  It  is  in 
tions  to  be  rendered  to  the  public  fact  the  shibboleth  of  mere  gambling 
from  the  wholesome  influence  of  speculation,  and  is  hardly  entitled 
rivalry  and  competition.'  And  again:  to  take  rank  as  an  axiom  in  the 
*As  the  canals  are  the  property  of  jurisprudence  of  this  country.  . 
the  state,  constructed  at  great  ex-  I  believe  universal  observation  will 
pense,  as  facilities  to  trade  and  com-  attest  that  for  the  last  quarter  of  a 
merce  and  to  foster  and  encourage  century  competition  in  trade  has 
agriculture,  and  are  at  the  same  time  caused  more  individual  distress,  if 
a  munificent  source  of  revenue,  what-  not  more  public  injury,  than  the 
•ever  concerns  their  employment  and  want  of  competition, 
usefulness  deeply  involves  the  inter-  "  Indeed,  by  reducing  prices  below, 
est  of  the  whole  state.  If,  then,  in  or  raising  them  above  values  (as  the 
addition  to  the  evils  already  pointed  nature  of  the  trade  prompted),  com- 
out  as  incident  to  this  confederacy,  petition  lias  done  more  to  monopolize 
a  diminution  of  the  revenue  of  the  trade,  or  to  secure  exclusive  advan- 
state  would  follow,  of  which  there  tages  in  it,  than  has  been  done  by 
can  be  no  doubt,  as  our  canals  have  -contract  Rivalry  in  trade  will  de- 
rivals  by  no  means  impotent  in  the  stroy  itself,  and  rival  tradesmen  seek- 
great  inland  carrying  trade  of  the  ing  to  remove  each  other  seldom 
north  and  west,  the  question  whether  resort  to  contract,  imless  they  find  it 
the  association  can  be  upheld  be-  the  cheapest  mode  of  putting  an  end 
comes  one  of  momentous  import'  to  the  strife.  And  it  seems  to  me  not 
"Such  reasons  are  assigned  in  sup-  a  little  remarkable,  that  in  the  case 
port  of  the  judgments  pronounced  of  Stanton  v.  Allen,  5  Denio,  434,  49 
in  these  cases.  I  would  be  reluctant  Am.  Dec.  282,  it  should  have  been 
to  subscribe  to  them.  I  think  it  urged  against  the  agreement  that  its 
would  be  unsafe  to  adopt  as  a  rule  object  was  to  exempt  the  standard 
of  law  every  maxim  which  is  cur-  of  freights,  etc.,  from  the  wholesale 
rent  in  the  counting-roonL  It  was  influence  of  rivalry  and  competition, 
said  some  three  hundred  years  ago  For  it  is  very  certain  that  because  of 
that  trade  and  traffic  were  the  life  that  very  purpose,  because  they  did 
of  every  commonwealth,  especially  tend  to  protect  the  party  against  the 
of  an  island.  City  of  London's  Cose,  influence  of  rivalry  and  competition, 
S  Ca  125.  If  it  be  true  also  that  com-  courts  of  law  have  upheld  like  agree- 
petition  is  the  life  of  trade,  it  may  ments  in  partial  restraint  of  trade 
follow  such  premises .  that  he  who  ever  since  the  case  of  Mitchel  v.  Reyn- 
relaxes  competition  commits  an  act  olds,  supra,  was  decided.    And  upon 
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ation  was  to  continue  five  years,  and  was  given  power  through 
a  majority  vote  of  its  members  .to  "  fix  a  schedule  of  prices  or 
charges  for  any  and  ail  work  as  stevedores  to  be  done  and  per- 
formed by  its  members,  and  they  hereby  agree  that  they  will 
each  of  them  observe  and  abide  by  such  schedule  of  prices  or 
charges,  and  that  none  of  them  will  do  or  perform  any  such 
worli  at  or  for  less  or  lower  prices,  or  suffer  or  allow  any  dis- 
count to  be  made  therefrom,  except  as  may  be  allowed  or  au- 
thorized by  the  association."  Each  of  the  firm  and  parties 
hereto  is  to  carry  on  the  business  of  master  stevedores,  accord- 
ing to  the  provisions  of  this  agreement,  in  their  own  names  as 
heretofore,  for  the  benefit  of  this  association;  and  each  agrees 
to  do  so  in  an  efficient  and  economical  manner,  and  that  their 
disbursements  shall  be  subject  to  examination  and  approval  or 
disapproval  as  herein  provided."  Each  member  was  required 
to  keep  accurate  accounts  of  the  business  done  by  him,  includ- 
ing receipts  and  disbursements,  and  render  statements  to  the 
association,  and  the  agreement  provided  for  the  payment  of  a 
certain  sum  as  liquidated  damages  for  any  violation  of  the  pro- 
visions of  the  contract.^ 

the  argument  of  this  cause  it  was  authority  of  that  court.  Entertain- 
earnestly  contended  tliat  some  such  ing  the  views  I  do  of  the  extreme 
object  should  have  been  expressly  caution  to  be  observed  in  setting 
averred  by  the  plaintiff  in  his  decla-  aside  bona  fide  contracts  in  behalf  of 
ration,  in  order  to  support  the  re-  public  policy,  I  am  not  sure  I  should 
straint  imposed  upon  the  lessor  by  have  found,  as  a  legal  presumption, 
one  of  the  covenants  in  the  lease  that  when  the  parties  to  those  con- 
declai-ed  upon.  tracts  had  combined  their  efforts  and 

"But  upon  the  abstract  question  capital  in  order  to  diminish  their 
whether  the  agreements  disclosed  in  expenses  and  increase  their  profits, 
those  cases  did  contravene  public  they  would  have  so  abused  the  ad- 
policy,  the  decisions  therein  pro-  vantages  thereby  secured  as  to  drive 
nounced  are  entirely  conclusive  upon  the  carrying  of  trade  into  the  hands 
us.  And  if  the  policy  of  that  great  of  those  potent  rivals,  and  thus  sacri- 
state  imposes  upon  her  citizens  the  flee  all  profit." 
obligation  of  unrestrained  and  unre-  ^  Herriman  et  aL  v.  Menzies  et  aL 
lenting  competition  in  the  business  (1896),  115  Cal.  16,  85  L.  R.  A.  818, 
of  transportation  upon  her  canals,  in  where  the  court  said: 
order  to  swell  the  revenues  from  that  "  It  is  contended  that  the  contract 
already  munificent  source,  I  have  contemplates  an  illegal  scheme  and 
nothing  to  urge  against  it.  combination  to  stifle  competition  in 

*'  I  am  not  sure  I  should  have  dis-  the  stevedoring  business,  and  is  in 

covered  the  rule  applied  in  the  deter-  restraint  of  trade,  and  that  its  effect 

mination  of  those  cases  had  it  not  is  to  create  a  monopoly;  and  that  in 

been  disclosed  to  me  by  the  high  these  respects  it  contravenes  publio 

11 
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§  238.  This  agreement  was  sustained  upon  the  grounds: 
1.  That  it  did  not  appear  that  the  parties  to  the  combina- 
tion were  in  control  or  anything  like  the  control  of  their  busi- 
ness in  San  Francisco  to  such  an  extent  as  to  enable  them  to 
dictate  prices. 

policy,  and  is  opposed  to  good  morals,  lawfully  restrain  trade.  It  nowhere 
and  so  constitutes  no  proper  basis  appears  therefrom  that  the  parties 
for  an  action  either  at  law  or  in  to  this  contract^  by  the  combination' 
equity.  We  are  unable  to  coincide  of  their  business  interests  provided 
in  this  construction  of  the  contract,  for,  are  in  the  control,  or  anything 
or  to  perceive  anything  therein  like  the  control,  of  that  business  in 
which  renders  it  invalid  upon  the  San  Francisco,  to  an  extent  to  en- 
ground  stated.  The  objection  that  able  them  to  exclude  competitioa 
its  effect  is  to  create  a  monopoly  in  therein,  or  control  the  price  of  such 
and  unduly  restrict  the  business  of  labor  or  business.  There  is  abso- 
stevedoring  does  not  find  support  in  lutely  nothing  to  show  that  they 
its  terms.  A  monopoly  exists  where  comprise  more  than  the  most  insig- 
all  or  80  nearly  all  of  an  article  of  nificant  part  or  fraction,  either  in 
trade  or  commerce  w^ithin  a  commu-  number  or  volume  of  business,  of 
nity  or  district  is  brought  within  the  those  engaged  in  that  trade  in  this 
hands  of  one  man  or  set  of  men  as  community.  We  are  not  at  liberty 
to  practically  bring  the  handling  or  to  indulge  in  inferences  which  would 
production  of  the  commodity  or  restrict  the  parties  in  their  right  to 
thing  within  such  single  control,  to  combine  their  interests.  Parties  are 
the  exclusion  of  competition  or  free  to  be  given  the  widest  latitude  to 
traffic  therein.  Anything  less  than  make  contracts  with  reference  ta 
this  is  not  monopoly.  Webster  de-  their  private  interests  (Printing  & 
fines  it  as  *  the  sole  power  of  dealing  N.  Registering  Ca  v.  Sampson,  L.  R» 
in  any  species  of  goods,'  and  Bouvier  19  Eq.  465),  and  the  invalidity  of 
as  *  the  abuse  of  free  commerce,  by  such  contracts  is  never  to  be  inferred,, 
which  one  or  more  individuals  have  but  must  be  clearly  made  to  appear, 
procured  the  advantage  of  selling  all  Appellant  says  that  the  purpose  of 
of  a  particular  kind  of  merchandise.'  this  contract  is  expressly  declared 
And  these  definitions  accord  with  as  that  of  *  controlling  the  business- 
that  given  by  later  writera  Spell-  of  stevedoring,'  and  that  this  im- 
ing,  Trusts,  133.  An  agreement  the  plies  an  improper  restriction  of  that 
purpose  or  effect  of  which  is  to  ere-  business  and  a  monopoly.  But  the 
ate  a  monopoly  is  unlawful  if  it  re-  language  of  the  contract  is  '  to  gov- 
late  to  some  staple  commodity,  or  em  and  control  the  business  of  mas- 
tbing  of  general  requirement  and  ter  stevedores,  to  be  carried  on  by 
use  or  of  necessity,  and  not  some-  its  members.'  This  is  a  very  differ- 
thing  of  mere  luxury  or  convenience,  ent  thing  from  a  combination  to 
Assuming  that  the  business  of  steve-  control  the  entire  business  of  steve- 
doring is  a  thing  which  is  the  proper  doring.  Combinations  between  in- 
subject  of  a  monopoly  within  this  dividuals  or  firms  for  the  regulation 
definition,  there  is  nothing  in  this  of  prices,  and  of  competition  in  busi- 
agreement  to  render  it  obnoxious  ness,  are  not  monopolies,  and  are 
to  that  objection,  nor  anything  not  unlawful  as  in  restraint  of  trade* 
to  show  that  it  wiU  operate  to  un-  so  long  as  they  are  reasonable  and 
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2.  Parties  are  to  be  given  the  widest  latitude  to  make  con- 
tracts with  reference  to  their  private  interests,  and  the  court 
is  not  at  liberty  to  indulge  in  inferences  which  would  restrict 
parties  in  the  right  to  combine  their  interests. 

do  not  include  sM  of  a  commodity  or  now  than  they  were  at  any  former 
tiade,  or  create  such  restrictions  as  period,  but  that  the  court  looks  dif- 
to  materiaUy  affect  the  freedom  of  ferently  at  the  question  as  to  what 
commerce^  The  supreme  court  of  is  a  restraint  of  trada' 
Illinois  says  in  People's  Q&a  Light  &  "  We  find  nothing  in  the  terms  of 
G.  Ca  v.  Chicago  Gas  Light  &  C.  Ca,  the  present  agreement  which  would 
20  IlL  App.  492:  'The  tendency  of  necessarily  work  an  unreasonable  re- 
the  courts  is  to  regard  contracts  in  striction  in  the  manner  of  conduct* 
partial  restraint  of  competition  with  ing  the  business  in  question,  or  which 
less  disfavor  than  formerly,  and  the  would  necessarily  interfere  with  the 
strictness  of  the  ancient  rule  has  freedom  or  right  of  others  not  "pAT- 
been  greatly  modified  by  the  modem  ties  to  the  contract  to  engage  in  and 
cases.'  Maule,  J.,  in  Proctor  v.  Sar-  carry  on  such  business.  The  parties 
gent»  2  Scott,  N.  R  289,  remarked  themselves,  it  is  true,  have  combined 
that  '  many  persons  who  are  well  their  business  as  severally  carried  on 
informed  upon  the  subject  enter-  by  them,  and  have  agreed  to  be 
tain  an  opinion  that  the  public  would  bound  by  a  schedule  or  rate  of 
be  better  served  if,  by  permitting  re-  charges  to  be  fixed  by  the  associa- 
strictions  of  this  sort,  encourage-  tion;  but  this  in  itself  is  not  an  un- 
ment  were  held  out  to  individuals  lawful  restraint  of  trade  so  long  as  it 
to  embark  large  capitals  in  trade,  does  not  appear  that  the  rates  to  be 
and  that  it  would  be  expedient  to  charged  are  unreasonable,  or  the  re- 
aUow  parties  to  enter  into  any  do-  strictions  such  as  to  preclude  a  fair 
scription  of  contract  for  that  pur-  competition  with  others  engaged  in 
pose  that  they  might  find  conven-  the  business.  In  Collins  v.  Locke, 
lent'  Greenhood,  Pub.  Pol.  689,  and  L.  R  4  App.  Cas.  674,  it  is  held  that 
cases  cited.  And  in  Skrainka  v.  where  the  object  of  an  agreement 
Scharringhausen,  8  Ma  App.  632,  it  was  to  parcel  out  the  stevedoring 
is  said:  'The  old  doctrine  of  the  business  of  the  port  of  Melbourne 
common  law  that  contracts  in  re-  among  the  parties  to  it,  and  so  pre- 
strain  of  trade  are  void  is  no  longer  vent  competition,  at  least  among 
to  be  rigorously  insisted  upon  pre-  themselves,  and  reasonably  keep  up 
cisely  as  it  was  insisted  upon  in  the  the  price,  it  was  not  invalid,  though 
earlier  cases  in  which  it  was  an-  its  effect  might  be  to  create  a  partial 
nounced.  It  has  been  modified  by  restraint  upon  the  power  of  the  par- 
the  more  recent  decisions,  as  the  ties  to  exercise  their  trade.  In  Mas- 
laws  of  trade  have  become  better  ter  Stevedores'  Ass*n  v.  Walsh,  2 
understood  during  the  development  Daly,  1,  where  an  agreement  not  ma- 
of  our  commercial  system,  and  the  terially  unlike  the  present  was  en- 
changes  which  have  been  introduced  tered  into  between  master  steve- 
in  the  social  system.  Presbury  v.  dores,  fixing  a  rate  of  prices  to  be 
Fisher,  18  Ma  59;  Long  v.  Towl,  42  charged  by  the  members  in  their 
Ma  545,  97  Am.  Dec.  355.  It  is  not  business,  and  making  a  penalty  for 
that  coo  tracts  in  restraint  of  trade  any  member  doing  work  for  less,  and 
are  any  more  legal  and  enforceable  an  action  was  brought  to  enforce 
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3.  The  invalidity  of  agreements  providing  for  such  combi- 
nations is  never  to  be  inferred  bat  must  be  made  to  appear 
clearly. 

4.  Combinations  between  individuals  or  firms  for  regulating 
prices  and  competition  are  not  monopolies,  and  are  not  unlaw- 
ful as  in  restraint  of  trade,  so  long  as  they  are  reasonable  and 
do  not  include  all  of  a  commodity  or  trade,  or  create  such  re- 
strictions as  to  materially  affect  the  freedom  of  commerce. 

such  penalty  for  a  default  by  one  of  controlling  and   if  necessary   sup- 

the  membei's,  it  was  held  that  such  pressing  the  supply,  and  thereby  en- 

an  association  was  not  an  unlawful  hancing  the  price  of  articles  of  actual 

combination,  as  injurious  to  trade  or  necessity.'     In  Santa  Clara  Valley 

commerce,  nor  the  restrictions  un-  Lumber  Ca  v.  Hayes,  76  CaL  387, 893, 

lawful,  as  being  in  restraint  of  trade,  in  the  language  of  the  court:  'The 

'An  agreement  between  a  number  very  essence  and  mainspring  of  the 

of  persons  to  act  concertedly  in  fix-  agreement  —  the    illegal    object  — 

ing  prices  at  which  they  wiU  sell  a  was  to  form  a  combination  among 

particular  product  in  a  particular  aU  the  manufacturers  of  lumber  at 

city  is  not  illegal,  as  being  in  restraint  or  near  Felton,  for  the  sole  purpose 

of  trade,  unless  it  appears  that  they  of  increasing  the  price  of  lumber, 

have  a  monopoly  of  that  product,  limiting  the  amount  thereof  to  be 

Ray,  Contractual  Limitations,  p.  223,  manufactured,  and  give  plaintiff  oon- 

and  cases  there  cited.    See  also  Peo-  trol  of  aU  lumber  manufactured.'  In 

pie's  Gas  Light  &  C.  Ca  v.  Chicago  Vulcan  Powder  Ca  v.  Hercules  Pow- 

Gras  Light  &  C.  Ca,  and  Skrainka  der  Ca,  96  CaL  510,  the  contract  pre- 

v.  Scharringhausen,  supra;  Ontario  eluded  the  parties  absolutely  from 

Bait  Ca  V.  Merchants'  Salt  Ca,  18  shipping  to  or  selling  the  commodity 

Grant  (U.  C),  542;   Central  Shade  within  a  large  part  of  the  territory. 

Roller  Ca  v.  Cushman,  143  Mass.  358.  of  the  United  States,  and  restricted 

In  Ontario  Salt  Ca  ▼.  Merchants'  the  output  of  the  powder  within  the 

Salt  Ca,  supra,  speaking  of  an  agree-  territory  wherein  the  parties  were  at 

ment  of  similar  import  between  salt  liberty  to  sell;  and  it  was  held  that 

manufacturers  to  keep  up  the  price  the  contract  was  void,  as  in  restraint 

of  that  commodity,  it  is  said:    <I  of  trade.  The  cases  from  other  states 

know  of  no  rule  of  law  ever  having  relied  upon   are   as   clearly  distin- 

ezisted  which  prohibited  a  certain  guishable  from  the  present  as  are  the 

number  (not  all)  of  the  producers  of  foregoing.    After  a  careful  review  of 

a  staple  commodity  agreeing  not  to  all  the  authorities,  we  are  unable  to 

sell   below   a   certain    price, —  and  say  from  the  terms  of  the  present 

nothing  more   than  this  has  been  contract    that   it,    to    any  extent, 

agreed  to  by  the  X)artie8  here.'    We  trenches  upon  the  rule  of  public  pol- 

find  nothing  necessarily  inconsistent  icy  invoked,  or  that  there  is  any- 

with  the  doctrines  of  these  cases  in  thing  within   its  provisions  which 

the  cases  cited  by  appellants.  In  the  should  preclude  the  parties  thereto 

case  of  Pacific  Factor  Ca  v.  Adier,  90  from  enforcing  it    This  conclusion 

CaLin,  the  language  relied  upon  has  renders  the  motion  to  dismiss  the 

express  reference  to  contracts  'en-  appeal  of  no  consequencep" 
tered  into  with  the  object  in  view  of 


§  239.]  OASES  SUSTAINING   COMBINATIONS.  165 

§  239.  Combination  of  owners  oi  amnsement  resorts. — 

Two  keepers  of  amusement  resorts  entered  into  an  agreement 
not  to  pay,  for  a  period  of  twelve  months,  any  bonus  to  any 
clab  or  social  organization  as  an  inducement  for  the  selection 
of  the  parks  or  resorts  kept  by  them.  Such  an  agreement  is 
not  void  as  against  public  policy.  "  A  custom  of  oflfering  a 
bonus  to  certain  organizations  to  hold  festivals  in  this  private 
park  or  in  that  must,  one  would  think,  have  a  tendency  to  en- 
hance the  price  of  admission  to  the  entertainment.  An  agree- 
ment to  be  no  longer  a  party  to  such  a  system  of  unfair  compe- 
tition strikes  us  as  being  eminently  in  the  interest  of  good 
morals,  fair  and  free  trade,  and  honest  rivalry  in  business.  If 
dry-goods  houses  in  a  certain  town  should'agree  to  employ  no 
drummers  for  trade,  or  hotel-keepers  to  employ  no  runners, 
the  contract  would  be  much  of  the  same  character,  and  we  see 
nothing  illegal  about  it."  ^ 

1  By  the  court,  in  Koehler  v.  Feuer-  die  of  the  last  century,  and  were 

bacher  et  aL  (1876),  2  Ma  App.  11.  recognized  as  offenses  at  common 

The  court  further  said:  *'We  see  law  long  after  the  repeal  of  the  stat- 
nothing  contrary  to  public  policy  in  ute.  It  is  quite  safe  to  consider  that 
the  contract  set  out  in  the  petition,  they  would  not  now  be  held  to  be 
and  think  it  is  clearly  one  which  the  against  public  policy, 
court  must  enforce.  What  oonsti-  "Ck>ntracts  in  total  restraint  of 
tutes  public  policy  is  not,  perhaps,  trade,  or  of  marriage,  against  the 
exactly  determinable;  it  is  indefinite  prohibitions  of  statutes,  to  infringe 
in  its  nature,  changing  with  the  a  copyright,  to  defraud  the  govern- 
habits,  wants  and  opinions  of  society,  ment  or  third  parties,  to  oppress 
Forestalling,  regrating  and  engross-  third  parties  or  prevent  the  due 
ing  were  prohibited  by  statute  in  course  of  justice,  or  induce  a  viola- 
England  three  hundred  years  ago,  and  tion  of  public  duty,  that  tend  to  en- 
were  considered  to  be  against  policy  courage  unlawful  or  immoral  acts, 
so  late  as  the  time  of  Blackstone.  or  that  are  founded  on  trading  with 
They  are  now  the  great  basis  of  an  enemy,  are  all  against  public 
profits;  are  not  only  practiced  every  policy  and  void.  And,  probably, 
day,  but  are  recognized  as*  the  very  this  is  a  complete  enumeration  of 
life  of  trade,  and  without  them  it  the  several  classes  to  which  con- 
may  be  said  that  commerce,  as  tracts  against  public  policy  may  be 
known  amongst  us,  would  be  at  an  reduced.  Undoubtedly  the  courts 
end.  To  buy  merchandise  on  its  will  give  no  countenance  to  an  ac- 
way  to  market,  to  buy  provisions  in  tion  founded  on  a  contract  which 
any  market  and  to  sell  them  again  comes  fairly  under  any  of  these 
in  the  same  market,  or  within  four  heads.  But  we  fail  utterly  to  see 
miles  of  the  place,  or  to  buy  up  pro-  that  the  contract  set  forth  in  the 
visions  in  large  quantities  for  the  petition  can  be  brought  under  any 
purpose  of  seUing  again,  were  statu-  one  of  them.  It  is  urged  that  it  is  a 
lory  offenses  in  England  in  the  mid-  combination  against  the  public  to 
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f  340.  Comblnatioii  of  gis  conpanies. — Under  the  incor- 
poration laws  of  the  state  of  New  York  ^  the  charter  of  the 
Buffalo  City  Gas  Company  authorized  the  company  to  ^  pur- 
chase, acquire,  hold  and  dispose  of  the  stocky  bonds  and  other 
evidences  of  indebtedness  of  any  corporation,  domestic  or  for- 
eign, and  issue  in  exchange  therefor  its  stock,  bonds  or  other 
obligations*''  Under  this  power  it  was  held  broadly  that  the 
Buffalo  City  Company  had  the  power  to  make  a  contract  to 
purcliase  the  stocks  and  bonds  of  another  gas  company  which 
owned  a  franchise  which,  if  operated  in  competition  with  the 
former  company,  might  be  disastrous  to  its  business;  and  it 
was  also  held  that  the  Buffalo  City  Company  might  issue  its 
own  stock  and  bonds  in  payment  for  the  stock  and  bonds  of 
the  rival  company.* 

1.  The  purpose  of  the  combination,  to  secure  itself  against 
ruinous  competition,  is  ^^  a  lawful  purpose  "  within  the  meaning 
of  section  42  of  the  Stock  Corporation  Law,  which  provides 
that  no  corporation  shall  issue  stocks  or  bonds  except  for  money, 
labor  done,  or  property  actually  received  for  the  use  and  law- 
ful purposes  of  such  corporation. 

2.  The  contract  is  not  obnoxious  to  section  7  of  the  Stock 
Corporation  Law  as  being  a  combination  with  another  com- 
pany for  the  creation  of  a  monopoly  or  the  unlawful  restraint  of 
trade,  or  the  prevention  of  competition  in  a  necessary  of  life, 
especially  where  it  is  not  shown  that  the  purchasing  company 
does  not  intend  to  use  the  plant  or  exercise  the  franchise  ac- 
quired under  the  purchase;  nor  does  it  effect  a  practical  con- 
solidation of  two  corporations  contrary  to  the  method  pointed 
out  by  the  statute.* 

keep  up  prices;  but  it  seems  very  trade,  or  the  prevention  of  competi 

clear  that  it  is  nothing  of  the  kind."  tion  in  a  necessary  of  life,  contrary 

1  Sec.  40  of  the  Stock  Corporation  to  the  provisions  of  section  7  of  the 

Law   (Laws    of    1890,   ch.    564,   as  Stock  Corporation  Law.    A  monop- 

amended  by  Law's  of  1892,  ch.  688).  oly  is  not  constituted.    No  exclusive 

3  RafTerty  et  aL  v.  Buffalo  City  Gas  privilege  or  right  as  against  individ- 

Ca  (1809),  U7  App.  Div.  618.  uals  or  corporations  to  manufacture 

3  The  court  of  appeals  in  its  opin-  and  sell  and  distribute  gas  is  ao- 

ion  said:  "  It  is  further  said  that  the  quired.    Nor,  in  a  more  restricted 

contemplated  purcliase  operates  to  use  of  the  word  '  monopoly,'  is  that 

effect  a  combination  with  another  condition  brought  about  by  the  force 

company  for  the  creation  of  a  mo-  of  this  contract.    A  more  plausible 

nopoly  or  the  unlawful  restraint  of  objection  to  it  would  be  that  it  is  a 
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§  241.  The  supreme  court  of  Illinois  arrived  at  conclusions 
somewhat  opposed  to  the  foregoing,  in  a  case  wherein  an  in- 
formation in  the  nature  of  a  qv^  warranto  was  filed  by  the  at- 

contract  in  restraint  of  trade  to  pre-  its  profits,  but  to  the  existence  of  its 
vent  competition,  but  it  is  made  to  .busines&  What  the  rivalry  of  the 
appear  that  that  objection  is  unten-  only  partially  developed  business  of 
able.  Contracts  that  are  intended  to  the  People's  Gas  Light  Company  has 
effect  or  must  necessarily  result  in  done  already  to  the  detriment  of  the 
an  unlawful  restraint  of  trade  or  the  Buffalo  City  Gkis  Company  appears 
prevention  of  competition  may,  from  the  papers.  A  contract  made 
under  certain  circumstances,  be  en-  to  prevent  or  avoid  destructive  com- 
joined,  but  whether  at  the  suit  of  a  petition  is  not  necessarily  invalid.  It 
stockholder  against  his  own  com-  was  said  in  the  case  of  the  Diamond 
pany  or  its  directors  it  is  not  now  Match  Ca  v.  Roeber  {supra);  'We 
necessary  to  consider.  The  contract  suppose  a  party  may  legally  pur- 
of  purchase  here  involved  does  not  chase  the  trade  and  business  of 
appear  on  its  face  to  be  in  unlawful  another  for  the  very  purpose  of  pre- 
restraint  of  trade  nor  to  prevent  law-  venting  competition,  and  the  validity 
ful  competition.  The  avowed  and  of  the  contract,  if  supported  by  a 
apparent  purpose  of  it  is  to  prevent  consideration,  will  depend  upon  its 
ruinous  competition.  It  is  not  even  reasonableness  as  between  the  par- 
shown  that  the  Buffalo  City  Gas  tie&  Combinations  between  produ- 
Company  does  not  intend  to  use  the  cers  to  limit  production  and  to  en- 
plant  of  the  People's  Gas  Light  Com-  hance  prices  are  or  may  be  unlawful, 
pany  or  to  refrain  from  acting  under  but  they  stand  on  a  different  foot- 
the  franchise  of  the  Queen  City  Gas  ing.'  In  People  v.  North  River  Sugar 
Company.  Refining  Ca  (54  Hun,  854)  Mr.  Jus- 
" Contracts  cannot  be  said  to  be  in  tice  Barrett  says:  'Excessive  com- 
restraint  of  trade  where  a  purchase  petition  may  sometimes  result  in 
otherwise  lawful  is  made  by  one  actual  injury  to  the  public,  and  com- 
party  of  the  business  and  all  its  inci-  petitive  contracts,  to  avert  personal 
dents  of  another  party,  even  where  Miiii,  may  be  perfectly  reasonable, 
the  selling  party  enters  into  a  cove-  It  is  only  when  such  contracts  are 
nant  not  to  engage  in  the  same  busi-  publicly  oppressive  that  they  become 
ness  within  a  determined  territory,  unreasonable,  and  are  condemned  as 
such  covenant  being  no  wider  nor  against  public  policy.'  And  later,  it 
broader  than  is  necessary  for  the  pro-  is  said  by  Judge  Gray  in  Vinegar 
tection  of  the  thing  sold.  (Diamond  Co.  v.  Foehrenbach  (148  N.  Y.  65): 
Match  Ca  v.  Roeber,  106  N.  Y.  473.)  *  But  not  all  combinations  are  con- 
If  such  a  covenant  could  be  enforced,  demned,  and  self-preservation  may 
then  the  contract,  being  otherwise  justify  prevention  of  undue  and  ruin- 
legal  and  unobjectionable,  must,  of  ous  competition,  when  the  preven- 
course,  be  valid.  But  it  is  urged  that  tion  is  sought  by  fair  and  legal 
the  effect  of  the  contract  is  to  pre-  methods.' 

vent  lawful  competition.  It  is  not  "  We  are  not  able  to  say,  and  can- 
necessarily  sa  It  seems  to  be  a  con-  not  adjudge  from  what  is  now  before 
tract  which  the  directors  of  the  us,  that  the  contract  under  consider- 
Buffalo  City  Gas  Com|)any  regarded  ation  is  anything  other  than  a  reason- 
as  necessary,  not  merely  to  its  pros-  able  one  made  to  prevent  the  appre- 
perity  and  for  the  enhancement  of  hended  consequences  set  forth  by  tho 


168  OOMBINATIOlfS  AKD  00N8PIBACIES.  [§  241. 

torney-gcneral  against  the  Chicago  Gkis  Trust  Company.^  This 
case  is  referred  to  at  length  hereinafter  under  the  head  of  "  Ille- 
gal Combinations."  It  is  sufficient  to  state  here  that  the  Illi- 
nois court  held  broadly  that  a  corporation  organized  under  the 
laws  of  that  state  for  the  manufacture  and  sale  of  gas  had  no 
power  to  purchase  and  hold  stock  in  similar  corporations,  al- 
though such  power  was  enumerated  as  one  of  the  objects  of  its 
incorporation  in  the  articles  filed  in  the  office  of  the  secretary 
of  statfe.  While  the  case  turned  upon  the  powers  of  corpora- 
tions under  the  general  incorporation  law  of  the  state,  the  court 
laid  down  the  broad  proposition  that  "  corporations  can  only 
exercise  such  powers  as  may  be  conferred  by  the  legislative 
body  creating  them,  either  in  express  terms  or  by  necessary 
implication;  and  the  implied  powers  are  presumed  to  exist  to 
enable  such  bodies  to  carry  out  the  express  powers  granted  and 
to  accomplish  the  purposes  of  their  creation.^  An  Incidental 
power  is  one  that  is  directly  and  immediately  appropriate  to 

directors  in  the  papers  submitted  in  cedore  shows  honesty  of  purpose,  was 

answer  to  this  motion.  entirely  open  and  frank,  was  com- 

"  Finally,  it  is  suggested  that  the  municated  in  all  its  details  and  with 

whole  scheme  is  merely  one  to  bring  all  its  consequences  to  the  stockhold- 

about  a  practical  consolidation  of  ers,  and  is  referred  to  them  for  ap- 

two   corporations   oontrary  to  the  proval   or   rejection.     Under   such 

method  which  the  statute  points  out  circumstances,  the  case,  as  was  re- 

by  which  such  consolidation  may  be  marked   by  the  justice   at  special 

effected.    The  answer  to  this  seems  term,  presents  only  a  matter  of  busi- 

obvious.    There  is  no  consolidation  ness  judgment.    It  cannot  now  be 

either  in  fact  or  in  law.   Each  corpo-  held  that  the  price  is  so  exorbitant 

ration  maintains  its  own  identity,  as  tc  indicate  a  waste  of  the  Buffalo 

We  are  therefore  of  the  opinion  that  City  Gas  Company's  assets,  or  fraud 

no  controlling  legal  reason  is  shown  or  irregularity  compelling  the  inter- 

for  the  re-establishment  of  the  in-  ference  of  the  court    From  all  that 

junction.  appears,  the  course  of  the  directors 

"The  defendants  have  shown  in  may  be  a  wise  method  reluctantly 

their  affidavits  what  apparently  is  resorted  to^  as  they  say,  of  saving 

an  adequate  reason  for  making  the  their  company  from  serious  disasters 

contract,  based  upon  an  actual  neces-  attendant  upon  a  ruinous  competi- 

sity  for  acquiring  the   stocks  and  tion.-' 

bonds  of  the  People's  Gas  Light  Com-  i  People  t.  Chicago  Gras  Trust  Co., 

pany ;  and  they  have  also  shown  that  180  111.  268,  22  N.  R  R  798. 

they  cannot  accomplish  that  object  2  q,  P.  &  S.  W.  R.  R.  Ca  v.  Mar- 

upon  better  tei*ms  than  those  sub-  seille5,84  111.  643;  Chicago  Gas  Light 

mitted  for  the  consideration  of  the  Ca  v.  People's  Gas  Light  Ca>  121  id. 

shareholders  of  the  Buffalo  City  Gras  530. 
Company.    The  method  of  their  pro- 
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the  execation  of  the  specific  power  grai;Lted,  and  not  one  that 
has  a  slight  or  remote  relation  to  it.^ 

§  242,  "Where  a  charter  in  express  terms  confers  upon  a 
corporation  the  power  to  maintain  and  operate  works  for  the 
manufacture  and  sale  of  gas,  it  is  not  a  necessary  implication 
therefrom  that  the  power  to  purchase  stock  in  other  gas  com- 
panies should  also  exist.  There  is  no  necessary  connection  be- 
tween manufacturing  gas  and  buying  stocks.  If  the  purpose 
for  which  a  gas  company  has  been  created  is  to  make  and  sell 
gas  and  operate  gas  works,  the  purchase  of  stock  in  other  gas 
companies  is  not  necessary  to  accomplish  such  purpose." 

§  243.  The  court  also  laid  down  the  further  propositions  that 
^Hhe  business  of  manufacturing  and  distributing  illuminating 
gas  by  means  of  pipes  laid  in  the  streets  of  a  city  is  a  business 
of  a  public  character;  it  is  the  exercise  of  a  franchise  belong- 
ing to  the  state;  the  services  rendered  and  to  be  rendered  for 
such  a  grant  are  of  a  public  nature;  companies  engaged  in  such 
business  owe  a  duty  to  the  public;  any  unreasonable  restraint 
upon  the  performance  of  such  duty  is  prejudicial  to  the  public 
interest  and  in  contravention  of  public  policy.' 

"  Whatever  tends  to  prevent  competition  between  those  en- 
gaged in  a  public  employment,  or  business  impressed  with  a 
public  character,  is  opposed  to  public  policy,  and  therefore  un- 
lawful. Whatever  tends  to  create  a  monopoly  is  unlawful  as 
being  contrary  to  public  policy."  • 

1  Hood  T.  N.  Y.  &  N.  H.  R.  R  Ca,  general  incorporation  law,  if  a  g^ant 

22  Ck)nn.  1 ;  Franklin  Ca  v.  Lewi»-  trust  company  can  be  clothed  with 

ton  Savings  Institution,  68  M&  48.  the  power  of  buying  up  and  hold- 

^  Chicago  Gas  Light  Ca  y.  People's  ing  the  stock  and  property  of  such 

Qbb  Light  Ca,  121  IlL  530;  Gibbs  v.  companies,  and  through  the  control 

Baltimore  Gas  Ca,  180  U.  S.  390.  thereby  attained  can  direct  all  their 

*2  Addison  on  Cont.  743;  Green-  operations  and  weld  them  into  one 

hood  on  Public  Policy,  pp.  180,  654,  huge  combination?  The  several  priv- 

655,  670;  Morris  Run  Coal  Ca  v.  Bar-  ileges  or  franchises  intended  to  be 

clay  Coal  Ca,  68  Pa.  St  178;  Craft  v.  exercised  by  a  number  of  companies 

McConoughy,  79  IlL  846;  Central  R.  are  thus  vested  exclusively  in  a  sin- 

R.  Ca  V.  CoUins,  40  Ga.  582;  Hazel-  gle  corporation.    To  create  one  cor- 

hurst'T.  Savannah  R  R  Ca,  43  id.  13;  ix)ration  for  the  express  purpose  of 

Trana  Ca  v.  Pipe  Line  Ca,  22  W.  Va.  enabling  it  to  control  all  the  corpora* 

600.  tions  engaged  in  a  certain  kind  of 

The  court  further  said :   "  Of  what  business,  and  particularly  a  business 

avail  is  it  that  any  number  of  gas  of  a  public  character,  is  not  only 

companies  may  be  formed  under  the  opposed  to  the  public  policy  of  the 
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§  244*  Combination  between  parties  competing  for  public 
franchise. —  Where  two  parties  contemplated  applying  for  a 
franchise  to  construct  water-works  in  a  certain  city,  an  agree- 
ment by  which  one  bound  himself  to  refrain  from  organizing 
a  corporation  for  the  construction  of  the  works  and  from  car- 
rying on  or  prosecuting  such  works  in  order  that  the  other 
party  might  incorporate  and  construct  the  works  without  com- 
petition is  not  void  as  against  public  policy. 

1.  The  object  of  this  agreement  was  not  to  suppress  compe- 
tition or  bidding  at  any  public  sale;  nor  was  it  to  suppress  com- 
petition for  the  letting  of  a  contract  for  public  purposes;  nor 
was  it  to  influence  the  actions  of  public  officials. 

2.  Where  an  individual  or  corporation  is  threatened  with 
competition,  it  is  neither  illegal  nor  immoral  to  persuade  the 
competitor  to  abandon  the  enterprise;  and  it  is  entirely  legiti- 
mate to  enter  into  an  agreement  to  take  the  competitor  into 
employment.' 

§  245.  Combination  between  publisliers —  The  Associated 
Press. —  The  Associated   Press,  a  New  York  corporation,* 

state,  bat  is  in  contravention  of  the  ened  with  competition,  it  is  not  ille- 

spirit,  if  not  the  letter,  of  the  consti-  gal  or  immoral  if  one  can  persuade 

tution.'*  his  competitor  to  abandon  an  enter- 

1  Oakes  v.  C.  W.  Ca,  143  N.  Y.  430,  prise  in  which  both  cannot  succeed 

88  N.  E.  R  461.    **  We  think  that  this  and  take  employment  with  the  one 

agreement*  upon  any  view  of  the  remaining  in  the  business  at  a  stated 

facts,  does  not  come  within  that  class  compensation.    Such  an  agreement 

of  contracts  which  are  forbidden  or  fairly  entered  into  is  legitimate  busi- 

•are  held  void  on  grounds  of  morality  ness.    If  the   parties   in  this   case 

or  public  policy.    There  was  no  pur-  deemed  it  for  the  interest  of  both 

pose  to  suppress  competition  or  bid-  that  only  one  application  should  be 

ding  at  any  public  sale,  or  letting  of  a  made  for  a  franchise  that  could  be 

contract  for  public  purposes  or  in  re-  granted  but  to  one  of  them,  the  ar- 

straint  of  trade,  or  to  influence  the  rangement  does  not*  as  I  conceive, 

action   of  the   ofiScials.    Assuming  violate  any  settled  rule  or  principle 

that  both  the  plaintiff  and  Cowan  or  public  policy."    Citing  Diamond 

intended  to  apply  for  the  franchise.  Match  Ca  v.  Roeber,  106  N.  Y.  473; 

and  that  the  latter  persuaded  the  for-  Leslie  v.  Lorillard,  110  id.  519;  Tode 

mer  to  abandon  his  purpose  and  aid  v.  Gross,  127  id.   480;    Watertown 

him  in  the  manner  meni^ioned  in  the  Thermometer  Ca  v.  Pool,  61  Hun, 

contract  for  the  consideration  prom-  157;  Cameron  v.  N.  Y.  &  Mt  Vernon 

'ised,  there  was  nothing  immoral  or  Water  Ca,  62  id.  269. 
that  threatened  the  public  interests       2  Organized  under  act  ''To  incor- 

orthepublic  good  insuch  an  arrange-  porate  the  Associated  Press  of  the 

ment    If  the  business  of  a  private  state  of  New  York "  (ch.  754^  Laws 

individual  or  corporation  is  threat-  of  1867). 
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adopted  a  by-law  prohibiting  its  members  receiving  or  pub- 
lishing "  the  regular  news  dispatches  of  any  other  news  asso- 
ciation covering  a  like  territory  and  organized  for  like  pur- 
pose." Suit  was  brought  to  restrain  the  association  from 
enforcing  the  penalty  of  suspension  for  the  violation  of  that 
provision.  The  power  of  the  association  to  enact  and  enforce 
the  by-law  was  sustained  upon  the  ground  that  the  by-law  was 
neither  unreasonable  nor  oppressive  as  tending  to  restrain 
either  trade  or  competition  and  to  create  a  monopoly;  further- 
more, that  suspension  of  a  member  of  the  association  violating 
the  by-law  was  not  an  unlawful  interference  with  vested  prop- 
erty rights;  nor  did  the  by-law  create  any  restriction  upon 
the  liberty  of  the  press.^ 

1  Matthews  et  aL  v.  A.  P.  S.  N.  Y.,  showing  the  reasonableness  of  the 
136  N.  Y.  333,  32  N.  R  R.  »81.  "We  by-law  are  well  and  clearly  set  forth 
do  not  think  the  by-law  improperly  in  the  opinion  delivered  by  the 
tends  to  restrain  trade,  assuming  learned  judge  at  the  general  term, 
that  the  business  of  collecting  and  Here  are  a  number  of  persons  who 
distributing  news  would  come  within  are  owners  of  or  interested  in  vari- 
the  definition  of  a  trada  The  latest  ous  newspapers  in  the  state  outside 
decisions  of  courts  in  this  country  of  the  city  of  New  York.  They  enter 
and  in  England  show  a  strong  tend-  into  business  relations  with  each 
ency  to  very  greatly  circumscribe  other,  to  a  certain  extent,  through 
and  narrow  the  doctrine  of  avoiding  the  form  of  an  organization  known 
contracts  in  restraint  of  trade.  The  as  a  corporation,  and  for  the  purpose, 
courts  do  not  go  to  the  length  of  among  others,  of  collecting  and  sup- 
saying  that  contracts  which  they  plying  themselves  with  telegraphic 
now  would  say  are  in  restraint  of  new&  The  greater  the  number  be- 
trade  are,  nevertheless,  valid  con-  longing  to  the  organization  the  larger 
tracts,  and  to  be  enforced;  they  do,  will  be  its  income  and  the  greater 
however,  now  hold  many  contracts  amount  it  will  be  able  to  spend  for 
not  open  to  the  objection  that  they  making  the  collection  of  news  and 
are  in  restraint  of  trade  which  a  few  the  more  efficient  and  valuable  sucii 
years  back  would  have  been  avoided  collection  will  be.  To  suppress  com- 
on  that  sole  ground,  both  here  and  petition  in  such  chosen  field  among 
in  England.  So  that  when  we  agree  themselves  and  to  thus  enhance  the 
that  a  by-law  which  is  in  restraint  of  value  of  the  property  and  the  conven- 
trade  is  void,  we  are  still  brought  iences  arising  from  the  extended 
back  to  the  question,  what  is  a  re-  use  of  the  means  and  opportunities 
straint  of  trade  in  the  modem  defi-  of  the  association,  it  would  seem 
nition  of  that  term?  The  authority  most  appropriate  to  provide  that 
to  make  by-laws  must  also  be  limited  the  members  of  such  association 
by  the  scope  and  purpose  of  the  asso-  should  not  take  news  from  any  other, 
ciation.  I  think  this  by-law  is  thus  The  division  of  the  business  among 
limited  and  that  it  is  not  in  restraint  two  or  more  associations  tends  di- 
of  trade  as  the  courts  now  int<erpret  rectly  towards  the  making  of  the 
that  phrase.    Some  of  the  grounds  membership  in  each  less  valuable 
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§  246.  ComMnation  of  salt  prodoeers— Id  CaDsda.— Cer- 
tain corporationB  and  individoaLs,  engaged  in  the  manafacture 
and  sale  of  salt,  entered  into  an  agreement  providing  for  a  com- 
bination nnder  the  name  of  ^  The  Canadian  Salt  Association,*' 
for  the  purpose  of  controlling  and  advancing  the  salt  industry. 
The  agreement  provided  that  all  the  parties  to  it  should  sell 
their  salt  through  the  trustees  of  the  association  and  sell  no  salt 
except  through  these  trustees.  The  agreement  was  sustained 
upon  the  following  grounds:  ^ 

1.  The  agreement  did  not  create  a  monopoly,  since  it  ap- 
peared that  the  parties  to  the  agreement  were  not  the  only 
persons  engaged  in  the  production  of  salt  in  the  given  terri- 
tory, 

2.  There  is  no  rule  of  law  which  prevents  a  number  of  the 
producers  of  a  staple  commodity  agreeing  not  to  sell  below  a 
certain  price,  provided  the  agreement  does  not  embrace  all  of 
the  producers  of  the  commodity.* 

than  it  otherwise  would  be,  and  the  performs  a  public  service,  similar 
membership  being  less  valuable  the  to  telephone  and  telegraph  service, 
association  itself  would  tend  to  de-  and  must  therefore  furnish  news  to 
crease  in  members  and  to  grow  less  all  newspapers  applying  therefor, 
efficient  in  service  and  less  capable  ^  Ontario  Salt  Ca  v.  Merchants' 
of  fumUing  promptly  one  of  the  Salt  Ckx  (1871),  18  Grant's  Oh.  540. 
great  objects  of  its  existence,  the  ^In  the  case  last  cited  it  was  said: 
procuring  and  supplying  of  news  to  *'  It  is  out  of  the  question  to  say  that 
its  members.  Thus  a  by-law  of  the  the  agreement  which  is  the  subject 
nature  complained  of  would  have  of  this  biU  had  for  its  object  the  cre- 
a  tendency  to  strengthen  the  as-  ation  of  a  monopoly,  inasmuch  as  it 
flociation  and  to  render  it  more  appears  from  the  bill  that  the  plaint- 
capable  of  filling  the  duty  it  was  in-  iffs  and  defendants  are  not  the  only 
corporated  to  perform.  A  business  persons  engaged  in  the  production  of 
partnership  could  provide  that  none  salt  in  this  province,  and  therefore 
of  its  members  should  attend  to  any  the  trade  in  salt  produced  here  by 
business  other  than  that  of  the  part-  other  persons,  and  in  salt  imported 
nership,  and  that  each  partner  who  from  abroad,  wiU  remain  imaffected 
came  in  must  agree  not  to  do  any  by  the  agreement,  except  in  so  far  as 
other  business  and  must  give  up  all  prices  may  possibly  be  influenced  by 
suoh  business  as  he  had  theretofore  it.  The  objection  on  this  head  is 
done.  Suoh  an  agreement  would  rather  that  the  agreement  has  for  its 
not  be  in  restraint  of  trade,  although  object  the  raising  the  price  of  salt, 
its  direct  effect  might  be  to  restrain  and  for  that  reason  is  illegal,  as  con- 
to  some  extent  the  trade  which  had  stituting  the  old  common-law  offense 
been  done.'*  Inter^Ocean  Publish-  of  '  engrossing/ or  at  least  is  void  as 
ing  Ca  V.  Associated  Press,  re-  being  against  public  policy, 
cently  decided  by  the  supreme  court  "  Engrossing  is  defined  to  be  '  the 
of  Illinois,  holds  that  the  association  getting  into  one's  possession  or  buy- 
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§  247.  Combination  between  owners  of  steamboats. — It  is 

legal  for  a  steamship  company  to  enter  into  an  agreement  to 
pay  a  certain  sam  each  month  to  the  owner  of  a  competing 

ing  up  large  quantities  of  com  or  ring  to  engrossing  and  the  kindred 
other  dead  victuals  with  intent  to  ofifenses  of  forestalling  and  regrat- 
sell  them  again.'  Benjamin  on  Sales,  ing)  'are  not  only  practiced  every 
p.  886.  In  the  case  of  The  King  v.  day,  but  they  are  the  very  life  of 
Waddington,  1  East,  148,  the  defend-  trade,  and  without  them  all  whole- 
ant  was  convicted  of  the  offense  of  sale  trade  and  jobbing  would  be  at 
trying  to  raise  the  price  of  hops  in  an  end.  It  is  quite  safe,  therefore,  to 
the  market,  by  telling  sellers  that  consider  that  they  would  not  now  be 
hops  were  too  cheap  and  planters  held 'to  be  against  public  policy.'  I 
that  they  had  not  a  fair  price  for  must  therefore  conclude  that  long 
their  crops,  and  for  contracting  for  usage  has  brought  about  such  a 
one-fifth  of  the  produce  of  two  ooun-  change  in  the  common  law  since  the 
ties,  when  he  had  a  stock  on  hand  decision  in  The  Eling  v.  Waddington* 
and  did  not  want  to  buy,  but  merely  that  even  if  it  could  be  said  that  the 
to  speculate  how  he  could  enhance  object  of  the  parties  to  the  agreement 
the  price.  And  Waddington  was  in  question  here  was  to  enhance  the 
imprisoned  for  four  months  and  fined  price  of  salt,  the  contract  would  be 
£500,  Mr. '  Justice  Grose,  in  pro-  neither  iUegal  nor  against  public 
nouncing  sentence,  saying  that  'It  policy. 

would  be  a  precedent  of  most  aw-  "Were  I  to  hold  this  agreement 

fvl  moment  for  this  court   to  de-  void  on  any  such  ground,  I  should 

clare  that  hops,  which  are  an  article  be  laying  down  a  rule  which,  if  ap- 

of  merchandise,  and  which  we  are  plied,  would  cause  great  inconven- 

compelled  to  use  for  the  preserva-  ience  in  trade,  and  one  the  neces- 

tion  of  the  common  beverage  of  the  sity  for  which  would  at  this  day  be 

people  of  this  country,  are  not  an  ar-  discountenanced  by  aU  public  and 

tide  the  price  of  which  it  is  a  crime  scientific  opinion, 

by  undue  means  to  advance.'    The  ''  I  am  far,  however,  from  saying 

common  law  which  was  so  severely  that  if  this  doctrine  of  The  King  v. 

applied  in  this  cose  has  since  been  Waddington  is  still  to  be  considered 

abolished  in  England  by  the  statute  as  law,  it  would  reach  such  an  agree- 

7  and  8  Via,  ch.  24;  and  although  I  ment  as  thi&    I  think  a  distinction 

have  been  unable  to  discover  that  would  be  found  in  the  consideration 

any   similar  legislation   has   taken  that  here   the  article  the  price  of 

place  in  this  country,  I  cannot  sup-  which  was  to  be  regulated  was  not 

pose  that  a  law  which  would  strike  to  be  purchased  in  the  market,  but 

at  a  vast   number  of  transactions  was  actually  to  be  produced  by  the 

which,  with  manifest   benefit  and  parties  themselves,  and  this  product 

profit  to  the  community,  are  daily  they  could  not  be  compelled  to  part 

being  entered  into  without  the  least  with   except  on  their  own  terms, 

suspicion  on  the  part  of  those  en-  Then  the  object  of  the  agreement  was 

gaged  in  them  that  they  are  doing  not  unduly  to  enhance  the  price,  but, 

wrong,  would  now  be  applied  as  part  as  it  is  expressly  alleged  in  the  bill, 

of  our  common  law.    As  regards  the  to  enable  the  parties  by  concerted 

United  States,  Mr.  W.  Story,  in  his  action  to  combat  an  attempt  on  the 

Treatise   on  Sales,  at  p.  647,  says:  part  of  foreign  producers  and  manu- 

'  These  three  prohibited  acts '  (refer-  facturers  unduly  to  depreciate  it    I 
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line  in  consideration  of  his  discontinuing  the  running  of  his 
steamboats  over  the  same  route,  and  of  his  further  agreeing  to 

know  of  no  rule  of  law  ever  having  topics  connected  with  the  adjudica- 
existed  which  prohibited  a  certain  tion  of  such  cases;  and  I  cannot 
number  (not  all)  of  the  producers  of  help  thinking  that  where  there  is  no 
a  staple  commodity  agreeing  not  to  illegality  in  bonds  and  other  instru- 
sell  below  a  certain  price  —  and  ments  at  common  law,  it  would  have 
nothing  more  than  this  has  been  been  better  that  our  courts  of  jus- 
agreed  to  by  the  parties  here.  tice  bad  been  required  to  give  effect 
"The  question  then  here  is  whether  to  them,  unless  where  they  are 
or  not  this  agreement  does  do  hurt  avoided  by  act  of  parliament' " 
to  the  public  interest?  The  au-  "  When  one  finds  that  Lord  Camp- 
thority  principally  relied  on  by  Mr.  bell,  notwithstanding  these  striking 
Crooks  was  the  case  of  Hilton  v.  observations,  decided  that  the  obli- 
Eckersley,  6  E.  &  B.  47.  There  a  bond  gors  were  not  bound  by  their  bond,  it 
entered  into  by  the  mill-owners  of  is  impossible  not  to  feel  the  force  of 
a  certain  district  in  Lancashire,  con-  the  somewhat  quaint  illustration  of 
ditioned  to  carry  on  theb:  works  in  Burrough,  J.,  in  Richardson  v.  Mel- 
regard  to  wages,  and  the  engaging  lish,  2  Bing.  at  p.  252,  where  he  says: 
of  laborers  and  time  of  work,  ac-  'Public  policy  is  an  unruly  horse, 
cording  to  the  resolutions  of  a  ma-  and  when  once  you  get  astride  it 
jority,  for  a  period  of  twelve  months,  you  never  know  where  it  will  carry 
was  held  void  as  being  in  undue  re-  you.' 

straint  of  trade,  and  so  contrary  to  ''Again,  commenting  on  Hilton  v. 
public  policy.  It  is  to  be  observed  Eckersley,  the  editors  of  Smith's 
that  in  Hilton  v.  Eckersley  each  mill-  Leading  Cases,  Mr.  Justice  Wiiles 
owner  completely  surrendered  '  his  and  Mr.  Justice  Keating,  say  (4th  ed., 
right  of  carrying  on  trade  without  voL  1,  p.  286):  'The  law  upon  this 
restraint  to  the  majority  of  the  asso-  subject  is,  it  must  be  confessed,  in 
ciates,  who  could  at  any  moment  an  unsatisfactory  state,  and  there 
they  thought  fit  close  the  mills  alto-  seems  but  too  much  ground  to  fear 
gether.  Before,  however,  pointing  that,  unless  checked  by  a  firm  deter- 
out  how  far  short  of  the  restraint  mination  to  uphold  men's  acts  when 
imposed  in  Hilton  v.  Eckersley  the  not  in  violation  of  some  known  rule 
present  agreement  falls,  I  will  refer  of  law,  and  to  treat  decided  cases 
to  some  general  observations  of  having  a  contrary  tendency  as  ex- 
judges  of  high  authority  which  ceptional,  it  may  degenerate  into  the 
show  how  carefully  courts  of  justice  mere  private  discretion  of  the  major- 
ought  to  proceed  in  determining  ity  of  the  court  as  to  a  subject  of  all 
wliat  is  and  what  is  not  against  pub-  others  most  open  to  difference  of 
lie  policy.  In  this  same  case  of  opinion  and  most  liable  to  be  affected 
Hilton  V.  Eckersley  we  find  Lord  by  changing  circumstances.'  And  in 
Campbell  using  this  language:  'I  Richardson  v.  Mellish,  already  cited, 
enter  upon  such  considerations  with  Best,  C.  J.,  says:  *I  am  not  much 
much  reluctance  and  with  great  ap-  disposed  to  yield  to  arguments  of 
prehension  when  I  think  how  dif-  public  policy.  I  think  the  courts  of 
ferent  generations  of  judges  and  dif-  Westminster  Hall  have  gone  much 
ferent  judges  of  the  same  generation  further  than  they  were  warranted  in 
have  differed  in  opinion  upon  ques-  doing  on  questions  of  policy.  They 
tions  of  political  economy  and  other  have  taken  on  themselves  sometimes 
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neither  sell  nor  charter  his  boats  for  use  on  the  route,  or  to  be- 
come in  any  way  interested  in  competing  steamships.^ 

In  this  case  a  stockholder  of  the  company  paying  the  money 
brought  suit  to  enjoin  payment  of  the  monthly  sums  and  for 
the  cancellation  of  the  contract.^ 

to  decide  doubtful  questions  of  policy,  therefrom  is  only  deemed  excusable 
and  they  are  always  in  danger  in  bo  when  it  cannot  result  in  prejudice 
doing,  because  courts  of  law  look  to  the  public  or  to  the  stockholders, 
only  at  the  particular  case,  and  have  As  artificial  creations  they  have  no 
not  the  means  of  bringing  before  powers  or  faculties  except  those  with 
them  all  those  considerations  which  which  they  were  endowed  when  ere* 
enter  into  the  judgments  of  those  ated;  and  when,  as  is  frequently  the 
who  decide  on  questions  of  policy,  case,  they  act  in  excess  of  their  pow- 
I  admit  that  if  it  can  be  clearly  put  ers,  the  question  will  be:  Is  the  act 
upon  the  contravention  of  public  prohibited  as  prejudicial  to  some  pub- 
policy,  the  plaintiff  cannot  succeed;  lie  interest,  or  is  it  an  act  not  unlaw- 
but  it  must  be  unquestionable —  ful  in  that  sense,  but  prejudicial  to 
there  must  be  no  doubt'  the  stockholders?  The  rule,  however, 
"I  do  not  follow  Mr.  Crooks  in  his  is  well  settled  that  the  plea  of  ultra 
argument  that  the  number  of  per-  vires  should  not  prevail  when  it 
sons  associated  in  this  arrangement  would  not  advance  justice,  but,  on 
made  a  differenca  It  appears  on  the  the  contrary,  would  accomplish  legal 
face  of  the  bill  that  they  are  not  all  wrong. 

the  salt  producers  in  the  province,  **  In  suits  between  the  corporation 

and  it  also  appears  that  salt,  other  and  strangers  dealing  with  it  the 

than  the  produce  of  the  wells  of  the  question  is  whether  the  act  is  one 

plaintiffs  and  defendants,  can  be  and  the  corporation  is  not  authorized  to 

is  supplied  to  the  public.  This,  being  perform  under  any  circumstances,  or 

so,  I  think  it  makes  no  difference  one  that  it  may  perform  for  some 

that  this  agreement  was  entered  into  purposes  or  under  certain  conditions. 

by  twenty  persons  engaged  in  the'  In  the  first  case  it  is  tdira  vires  and 

trade  instead  of  only  two."  there  can  be  no  recovery,  because  the 

1  Leslie  v.  Lorillard  et  aL  (1888),  party  dealing  with  the  corporation  is 
110  N.  Y.  519.  18  N.  E.  R.  363.  bound  to  know,  from  the  law  of  its 

2  As  regards  the  right  of  a  stock-  existence,  that  it  has  no  power  to 
holder  to  bring  suit  in  such  cases  the  perform  it  In  the  second  case  the 
court  said:  issue  will  turn  upon  whether  the 

*•  The  contracts  of  corporations  are  party  dealing  with  it  is  aware  of  the 

said  to  be  lUtra  vires  when  they  in-  intention  to  perform  the  act  for  some 

volve  some  adventure  or  undertaking  unauthorized  purpose,  or  whether  the 

not  within  the  scope  of  their  charter,  attendant  circumstances  justify  its 

which  is  their  rule  of  corporate  ao-  performanca    In  actions  by  stock- 

tion.    In  the  granting  of  charters  the  holders  which  assail  the  acts  of  their 

legislature  is  presumed  to  have  had  directors  or  trustees,  courts  will  not 

in  view  the  public  interest ;  and  pub-  interfere  unless  the  powers  have  been 

lie  i>olicy  is  (as  the  interest  of  stock-  illegally  or   unconscientiously  exe- 

holders  ought  to  be)  concerned  in  the  cuted,  or  unless  it  maybe  made  to 

restriction   of  corporations   within  appear  that  the  acts  were  fraudulent, 

chartered  limits,  and  a  departure  or  collusive  and  destructive  of  the 
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§  248.  In  the  coarse  of  the  opiaion  the  court  laid  down  the 
following  propositions:' 

1.  Corporations  are  agencies  for  the  promotion  of  the  public 
convenience  and  for  the  development  of  public  wealth,  and,  so 
long  as  they  are  conducted  for  the  purposes  for  which  organ- 
ized, they  are  a  public  benefit. 

2.  In  so  far  as  agreements  in  restraint  of  trade  tend  beyond 
measures  for  self-protection,  and  threaten  the  public  good  in  a 
distinctly  appreciable  manner,  such  agreements  should  not  be 
sustained. 

3.  But  the  apprehension  of  danger  to  public  interest  should 
rest  on  evident  grounds,  and  courts,  in  the  exercise  of  equable 
powers,  should  refrain  from  interfering  with  the  conduct  of 
the  affairs  of  individuals  or  corporations  unless  such  conduct, 
in  some  tangible  form,  threatens  the  welfare  of  the  public. 

4.  No  contracts  are  void  as  being  in  restraint  of  trade  where 
they  operate  simply  to  prevent  a  party  from  engaging  or  com- 
peting in  the  same  business. 

5.  An  agreement  the  object  of  which  is  to  remove  a  business 
rival  whose  competition  is  considered  dangerous  is  not  illegal 
where  there  is  no  attempt  to  exclude  all  competition  in  the 
business. 

6.  Such  an  agreement  is  not  essentially  different  from  the 
simple  case  of  a  sale  by  an  individual  of  his  business,  together 
with  his  right  to  conduct  it  in  some  particular  part  of  the 
-country.^  '    • 

rights  of  the  stockholders.  Mere  er-  the  accomplishment  of  purposes  not 
rors  of  judgment  are  not  sufficient  within  the  scope  of  its  institution, 
as  grounds  for  equity  interference,  Angell  &  Ames  on  Corporations,  893. 
for  the  powers  of  those  intrusted  with  But  this  is  not  such  a  cas&  The  con- 
corporate  management  are  largely  tracts  were  within  the  power  of  the 
discretionary.  .  .  .  corporation  tomake,  and  if  they  were 
"  We  do  not  question  the  right  of  free  from  the  taint  of  fraud  and  were 
stockholders  to  complain  of  any  di-  not  procured  to  be  made  by  some 
version  of  the  capital  and  assets  to  collusion  or  conspiracy,  then  they 
purposes  not  authorized  by  the  char-  are  binding  upon  the  company  and 
ter  and  to  arrest  by  suit  an  unauthor-  constitute  an  obligation  which  the 
ized  course  of  dealing  which  results  officers  must  discharge." 
in  such  diversion.  The  powers  of  a  ^  On  the  merits  of  the  case  the  court 
court  of  equity  may  be  put  in  motion  said : 

atthe  instance  ofa  single  stockholder,  '*  Testing  by  these  rules  the  case 

if  he  can  show  that  the  corporation  made  by  the  plaintiff  in  his  com- 

is  employing  its  statutory  powers  for  plaint^  we  find^  in  considering  that 
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§249.  Conibinatioii  between  steamship  owners  —  Mogul 
Steamship  Company  case  —  England. — In  this  celebrated  case 
certain  firms  of  ship-owners  trading  between  China  and  Eu- 
rope, desiring  to  obtain  for  themselves  a  monopoly  of  the 

pleading,  that  the  only  respect  in  from  his  own  improvidence  in  bar- 
which  the  contracts  in  question  could  gaining  away  his  means  of  gaining 
be  viewed  as  prejudicial  to  public  a  livelihood,  or  in  the  deprivation  to 
interests,  and  therefore  become  the  society  of  the  advantages  of  compe- 
subject  of  judicial  condemnation,  as  tition  in  skilled  labor.  At  the  present 
being  against  public  policy,  would  be  day  there  is  not  that  danger,  or  at 
that  they  were  in  restraint  of  com-  least  it  does  not  seem  to  exist  to  an 
petition  and  tended  to  create  a  mo-  appreciable  extent,  except,  possibly, 
nopoly.    The    tendency  of  modern  as  suggested  in  the  case  of  corpora- 
thought  and  of  the  decisions,  how-  lions.    In  their  supervision  and  in 
ever,  has  been  no  longer  to  uphold  in  their  restriction  within  the  limits  of 
its  strictness  the  doctrine  which  for-  their  chartered  powers,  the  govern- 
merly  prevailed  in  respect  of  agree-  ment  and  the  public  are  directly  in- 
ments  in  restraint  of  trada    The  so-  terested.    Corporations  are  great  en- 
verity  with  which  such  agreements  gines  for  the  promotion  of  the  public 
were  at  Brst  treated  became  more  convenience  and  for  the  development 
and  more  relaxed  by  exceptions  and  of  public  wealth;  and  so  long  as  they 
qualifications.  This  change  was  grad-  are  conducted  for  the  purposes  for 
ual  and  may  be  considered,  perhaps,  which  organized  they  are  a  public 
as  due  mainly  to  the  growth  and  benefit;  but  if  allowed  to  engage, 
spread  of  the  industrial  activities  of  without  supervision,  in  subjects  of 
the  world,  and  to  enlarged  commer-  enterprise  foreign  to  their  charters, 
cial   facilities,  which   render   such  or   if  permitted   unrestrainedly  to 
agreements  less  dangerous  as  tend-  control  and  monopolize  the  avenues 
ing  to  create  monopolies.    The  ear-  to  that  industry  in  which  they  are 
Her  doctrine,  of  course,  obtained  in  engaged,  they  become  a  public  men- 
respect  of  agreements  between  indi-  ace,  against  which  public  policy  and 
viduals.    The  limitation  which  be-  statutes  design  protection, 
came  imposed  was,  that  the  agree-  "When,  therefore,  the  provisions 
ment  should  operate  as  to  a  locality  of  agreements  in  restraint  of  compe- 
and  not  as  to  the  whole  land.    In  tition  tend  beyond  measures  for  self- 
later  times  the  danger  in  such  agree-  protection  and  threaten  the  public 
ments  seems  only  really   to    exist  good  in  a  distinctly  appreciable  man- 
w^hen   corporations   are    parties  to  ner,  they  should  not  be  sustained, 
them,  for  their  means  and  strength  The  apprehension  of  danger  to  the 
would  better  enable  them  to  buy  off  public  interests,  however,  should  rest 
rivalry  and  to  create  monopolies.  on    evident    grounds,    and     courts 
"  The  object  of  government,  as  in-  should  refrain  from  the  exercise  of 
terpreted  by  the  judges,  was  not  to  their  equitable  powers  in  interfering 
interfere  with  the  free  right  of  man  with  and  restraining  the  conduct  of 
to  dispose  of  his  property  or  of  his  the  affairs  of  individuals  or  of  cor- 
labor;  it  was  to  guard  society,  of  porations  unless  their  conduct,  in 
which  he  was  a  member,  from  the  some  tangible  form,  threatens  the 
injurious  consequences  of  his  agree-  welfare  of  the  public.    The  doctrine 
ment;   whether   they   would   arise  relating  to  contracts  in  restraint  of 
12 
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home-bound  tea  trade  and  to  keep  up  the  rate  of  freight  thereon, 
formed  themselves  into  an  association  and  offered  to  all  mer- 
chants and  shippers  in  China,  who  shipped  their  tea  exclusively 
in  vessels  belonging  to  members  of  the  association,  a  rebate  of 
five  per  cent,  on  freights  paid.  Other  ship-owners  who  were 
not  members  of  the  association  were  excluded  from  the  bene- 
fits of  the  association,  and  claimed  in  consequence  of  such  ex- 
clusion to  have  sustained  damages.^ 

§  250.  The  facts  are  recited  as  follows  by  Lord  Watson  in 
his  opinion:  *  "The  respondents  are  firms  and  companies  own- 
ing steam  vessels  which  ply  regularly,  during  the  whole  year, 
some  of  them  on  the  great  river  of  China  between  Hankow 
and  Shanghai,  and  others  between  Shanghai  and  European 

trade  has  been  elaborately  discussed  Old  Dominion  Company.  They  could 

in  a  careful  opinion  of  Andrews,  J.,  not,  of  course,  exclude  all  competi- 

in  the  recent  case  of  the  Diamond  tion  in  the  business,  but  would  in 

Match  Ca  v.  Boeber  (106  N.  Y.  478).  that  particular  casa 

Under  the  authority  of  that  case,  it  **  How,  then,  is  the  result  different 

may  be  said  that  no  contracts  are  from  the  simpler  case  of  the  sale  by 

Yoid,  as  being  in  restraint  of  trade,  an  individual  of  his  business  and  his 

where  they  operate  simply  to  pre-  right  to  conduct  it  in  a  particular 

vent  a  party  from  engaging  or  com-  part  of  the  land?   The  doctrine  held 

peting  in  the  same  business.    It  is  by  this  court  in  Diamond  Match  Ca 

there  said  (p.  483):  <To  the  extent  v.  Boeber,  supra,  should  control  in 

that  the  contract  prevents  the  vendor  the  case  at  bar;  and  these  contracts, 

from    carrying   on   the   particular  therefore,  cannot  be  considered  ob- 

trade,  it  deprives  the  community  of  jectionable  on  the  ground  that  they 

any  benefit  it  might  derive  from  his  restrained    competition.     Whether 

entering  into  competition.    But  the  competition  in  this  particular  busi- 

business  is  open  to  all  others,  and  ness  would  be  a  public  benefaction, 

there  is  little  danger  that  the  public  or  its  restraint  a  source  of  prejudice, 

will  suffer  harm  from  lack  of  per-  we  are  unable,  of  course,  to  judge, 

sons  to  engage  in  a  profitable  indus-  I  do  not  think  that  competition  is 

try.    Such  contracts  do  not  create  invariably  a  public  benefaction,  for 

monopoliea    They  confer  no  special  it  may  be  carried  on  to  such  a  de* 

or  exclusive  privileges.'  gree  as  to  become  a  general  evil" 

*'  Under  the  doctrine  of  that  case  ^  For  the  many  opinions  in  this 

it  is  difficult  to  see  how  the  contracts  celebrated  case,  which  was  finally 

which  are  complained  of  here  are  affirmed  in  the  House  of  Lords,  see 

open  to  the  objection  suggested  by  Mogul  S.  S.  Co.  v.  McGregor  (1885), 

counsel.    Begarded  only  in  the  light  L.  R  15  Q.  B.  D.  476,  L.  R.  21  Q,  R 

of  what  they  tended  to  effect,  these  D.  544  (1888).  L  R  23  Q.  R  D.  5dS 

agreements  removed  a  business  rival  (1889).  L.  R  App.  Cas.  25  (1892),  61 

whose  competition  may  have  been  L.  J.  R  295. 

deemed  dangerous  to  the  success  or  ^  L.  R  App.  Ca&  (1892),  4L 
maintenance  of  the  business  of  the 
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ports.  During  the  tea  season,  which  begins  in  May  and  lasts 
about  six  weeks,  most  shippers  prefer  to  have  their  tea  sent 
direct  from  Hankow  to  Europe;  but  it  suits  the  respondents* 
trade  better  to  have  the  tea  which  they  carry  brought  down 
to  Shanghai  by  theii:  ordinary  river  service,  and  then  tran- 
shipped for  Europe.  Accordingly  thej^  do  not  send  their  ocean 
steamers  up  the  river,  except  when  they  find  it  necessary  in 
order  to  intercept  cargoes  which  might  otherwise  have  been 
shipped  from  Hankow  in  other  than  their  vessels.  The  appel- 
lants are  also  a  ship-owning  company.  They  do  not  main- 
tain a  regular  service  either  on  the  great  river  or  between 
Europe  and  Hankow;  but  they  send  vessels  to  Hankow  during 
the  tea  season,  with  the  legitimate  object  of  sharing  in  the  prof- 
its of  the  tea-carrying  trade,  which  appear,  in  ordinary  circum- 
stances, to  have  been  considerable.  The  respondents  entered 
into  an  agreement,  the  avowed  purpose  of  which  was  to  secure 
for  themselves  as  much  of  the  tea  shipped  from  Hankow  as 
their  vessels  could  conveniently  carry,  which  was  practically  the 
whole  of  it,  and  to  prevent  the  appellants  and  other  outsiders 
from  obtaining  a  share  of  the  trade.  The  consequence  of  their 
acting  upon  the  agreement  was  that  the  appellants,  having 
sent  their  ships  to  Hankow,  were  unable  to  obtain  cargoes  at 
remunerative  rates;  and  they  claim  as  damages  due  to  them 
by  the  respondents  the  difference  between  their  actual  annual 
earnings  and  the  freights  which  their  vessels  might  have  earned 
had  it  not  been  for  the  combined  action  of  the  respondents." 

§  251,  In  their  original  statement  of  claim  the  plaintiffs 
alleged  that  they  had  suffered  damage  by  reason  of  the  defend- 
ants "  conspiring  together  and  with  other  persons  at  present 
unknown  to  the  plaintiffs  to  prevent  the  plaintiffs  from  ob- 
taining cargoes  for  steamers,"  etc.  The  gist  of  the  charge  was 
the  conspiracy,  and  the  plaintiffs  proceeded  to  charge  that  the 
defendants  in  pursuance  of  the  conspiracy  "  bribed,  coerced 
and  induced"  shippers  to  forbear  shipping  cargoes  by  steam- 
ers  owned  by  plaintiffs. 

§252.  The  plaintiffs  claimed:  "(1)  damages;  (2)  an  injunc- 
tion to  restrain  the  defendants  from  continuing  the  wrongful 
acts  hereinbefore  mentioned." 

The  case  was  first  heard  before  Lord  Coleridge,  0.  J.,  and 
Fry,  L.  J.,  and  they  held  that  a  confederation  or  conspiracy 
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by  an  associated  body  of  ship-owners  which  is  calculated  to 
have  and  has  the  effect  of  driving  the  ships  of  other  merchants 
or  owners,  and  those  of  the  plaintiffs  in  particular,  out  of  a 
certain  line  of  trade  —  even  though  the  immediate  and  avowed 
object  be  not  to  injure  the  plaintiffs,  but  to  secure  to  the  con- 
spirators themselves  a  monopoly  of  the  carrying  trade  between 
certain  foreign  ports  and  this  country  —  is,  or  may  be,  an  in- 
dictable offense,  and  therefore  actionable,  if  private  and  par- 
ticular damage  can  be  shown.  To  warrant  the  court,  however, 
in  granting  an  interim  or  interlocutory  injunction  to  restrain 
the  parties  from  continuing  to  pursue  the  objectionable  course, 
those  who  complain  must  at  least  show  that  they  have  sus- 
tained or  will  sustain  "  irreparable  damage  " —  that  is,  damage 
for  which  they  cannot  obtain  adequate  compensation  without 
the  special  interference  of  the  court.^ 
The  motion  for  an  interlocutory  injunction  was  denied.* 

1  Mogul  Steamship  Ckx  V.  McGregor  the  plaintiffs  for  an  injunction  to 
et  aL  (1885X  L.  R  15  Q.  R  D.  470.  In  restrain  the  defendants  from  doing 
the  course  of  the  argument  on  be-  that  which  was  called  throughout 
half  of  the  plaintiffs  Fry,  Ll  J.,  inter-  the  case,— -and  which  1  reallj  see  no 
jected  this  query:  "The  difficulty  I  reason  for  hesitating  to  call  also, — 
feel  is  that  we  are  asked  to  interfere  boycotting  the  plaintiff&  It  seems 
to  prevent  the  defendants  from  carry-  that  a  large  number  of  important 
ing  on  their  trade  in  the  manner  and  rich  shipowners  joined  together, 
they  conceive  to  be  the  most  bene-  and  they  issued  two  circulars  or  doo- 
ficial  to  themselves,  and  this  before  uments  (which  may  be  treated  sub- 
trial  of  the  action.  Is  there  any  au-  stantially  as  one)  to  the  different 
thority  for  that,  unless  the  circum-  traders  and  their  agents  with  whom 
stances  ore  very  exceptional?  And,  they  had  been  in  the  habit  of  deal- 
if  this  is  an  indictable  offense,  did  ing  in  the  tea  trade  and  other  trades 
the  court  of  chancery  ever  interfere  in  China, — especially  the  former, — 
by  injunction  to  restrain  the  com-  to  the  effect  that,  if  the  persons 
mission  of  a  crime?**  Ck)unsel  for  whomthatcircularreached, and  was 
the  plaintiffs  replied  that '*  direct  au-  meant  to  affect,  should  deal  with 
thority  was  not  to  be  expected."  In  the  plaintiffs  or  the  plaintiffs*  ships, 
support  of  his  contention  generally  they,  the  defendants*  would  deny 
he  cited:  Rex  v.  Mawbey,  6  T.  R.  636;  them  aU  the  benefits,  or  at  least  a 
Alderson,  B.,  in  Hilton  v.  Eckers-  very  large  and  substantial  benefit, 
ley,  6  K  &  &  47;  Gregory  v.  Duke  of  which  hitherto  had  accrued  to  them 
Brunswick,  6  M.&G.  205, 953;  O'Con-  in  their  dealings  with  the  defend- 
nell  V.  The  Queen,  11  CL  &  F.  155,  ants.  The  defendants,  as  they  call 
233;  The  Queen  v.  Pamell«  '*The  themselves,  and  I  prefer  to  use  the  i 
Times  *'  of  Jan.  25,  26, 1881.  name  they  call  themselves,  being  a 

-  Lord  Coleridge  stated  the  question  '  conference  *  of  ship-owners,  agreed 

immediately  presented  as  follows:  that,  if  the  persons  to  whom  they  ad- 

*'  It  was  an  application  on  behalf  of  dressed  the  circular  would  deal  ex- 
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§  253.  later  the  case  came  up  before  Lord  Coleridge,  0.  J., 
without  a  jury,  in  an  action  for  damages  for  the  conspiracy.^ 
Lord  Coleridge  rendered  judgment  for  the  defendants,  holding: 

1.  "  In  order  to  found  this  action  there  must  be  an  element 
of  unlawfulness  in  the  combination  on  which  it  is  founded,  and 
that  this  element  of  unlawfulness  must  exist  alike  whether  the 
combination  is  the  subject  of  an  indictment  or  the  subject  of 
an  action." 

2.  But  whereas,  under  an  indictment  for  criminal  conspiracy, 
it  is  sufficient  to  show  the  existence  of  the  unlawful  combina- 
tion —  the  combination,  as  distinguished  from  acts  done  in  pur- 
suance thereof,  being  the  gist  of  the  ofifense  —  in  a  civil  action 
it  is  the  damages  which  result  from  the  unlawful  combination 
which  constitute  the  gist  of  the  action,  and  not  the  combina- 
tion itself.  A  combination  may  be  unlawful  and  subject  to  in- 
dictment, but  unless  it  inflicts  some  damage  upon  a  party  civil 
action  will  not  lie.  Any  damage  in  this  connection  means  legal 
injury;  mere  loss  or  disadvantage  will  not  sustain  the  action. 

8.  Or,  to  restate  the  last  proposition,  "  If  the  combination  is 
unlawful,  then  the  parties  to  it  commit  a  misdemeanor,  and 
are  offenders  against  the  state;  and  if,  as  the  result  of  such  un- 
lawful combination  and  misdemeanor,  a  private  person  receives 

clusivelj  with  them,  they  should  the  plaintiffs;  and  that  it  is  done  for 
have  certain  advantages  at  their  the  purpose  of  injuring  them;  and 
hands;  and  that,  if  they  did  not  deal  that  it  is  against  public  policy,  i^a»- 
ezclusively  with  them,  but  should  much  as  it  is  an  undue  interference 
even  to  the  extent  of  a  very  small  with  trade, — even  though  it  should 
portion  of  cargo  deal  with  any  other  work  no  injury  to  the  plaintiffs.  I 
ship-owner,  they  should  lose  all  the  do  not  at  this  moment  attempt  to 
advantages  which  otherwise  they  deal  with  the  counter-statement  of 
would  derive  from  dealing  with  the  the  case  on  the  part  of  the  defend- 
defendanta  Tliat  is,  undoubtedly,  ants.  I  do  not  forget  it;  and  I  do  not 
what  the  defendants  have  done;  and  at  all  suggest  that  it  is  not  weighty 
the  plaintiffs  allege  that  the  result  and  important;  but  for  the  moment 
as  far  as  it  concerns  them  has  been  I  pass  it  by,  and  I  assume  for  the  pur- 
and  will  be  to  drive  them  out  of  the  pose  of  this  decision  that  the  plaint- 
China  market,  and  render  it  impos-  iffs  could  establish  substantially 
sible  for  them  to  run  their  line  of  what  I  have  stated,  and  that  there 
Bteamera  at  remunerative  rat^es.  In  is  no  case  that  could  prevail  against 
short,  the  plaintiffs  contend  that  this  it" 

is  a  combination  or  conspiracy  on  ^  See  Mogul  S.  S.  Ca  v.  McGregor 

the  part  of  the  conference  to  exclude  et  aL  (1888),  L.  R.  21  Q.  a  D.  544 
from  the  China  market  the  ships  of 
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a  private  injury,  that  gives  such  person  a  right  of  private 
action."  ^ 

§  254.  Parties  engaged  in  trade  have  the  right  to  push  their 
trade  by  all  lawful  means,  and  to  endeavor  by  all  lawful  means 

1  Reciting  the  contentions  of  the  Carthew,  p.  416,  where  especiaUy  the 
parties,  Lord  Coleridge  said:  "The  distinction  between  the  ordinary 
complaint  then,  is  this:  that  the  de-  judgment  in  an  action  on  the  case 
fendants  unlawfully  combined  or  con-  and  a  villainous  judgment,  as  ex- 
spired  to  prevent  the  plaintiffs  from  plained  in  Jacob's  and  Tomlins'  Dic- 
carrylng  on  their  trade;  that  they  tionaries.  is  pointed  out  and  insisted 
did  prevent  them  by  the  use  of  un-  on.  The  whole  law  on  this  subject 
lawful  means  in  furtherance  of  such  may  be  found  in  a  most  convenient 
unlawful  combination  or  conspiracy,  form  in  the  notes  to  Hutchins  v. 
and  that  from  such  unlawful  combi-  Hutchins,  7  Hill  (N.  Y.)f  104,  a  case 
nation  or  conspiracy,  therefore,  dam-  decided  in  the  supreme  court  of  the 
age  has  result-ed  to  the  plaintiffs,  state  of  New  York  in  1845,  and  pub- 
The  defendants  answer  that  neither  lished  by  Mr.  Melville  Bigelow  in  his 
was  their  combination  unlawful  in  very  valuable  collection  of  Leading 
itself,  nor  were  any  unlawful  means  Cases  on  the  Law  of  Torts,  at  p.  207.  (I 
used  in  furtherance  of  it;  but  that  cite  from  the  Boston  edition  of  1875.) 
the  damage,  if  any,  to  the  plaintiffs  The  first  paragraph  of  the  judgment 
was  the  necessary  and  inevitable  re-  of  Nelson,  C.  J.,  in  that  case  contains 
suit  of  the  defendants  carrying  on  an  admirable  statement  of  the  law; 
their  lawful  trade  in  a  lawful  man-  and  Buller's  Nisi  Prius.  pp  18a  and 
ner.  These  are  the  contentions  on  14,  and  Selwyn's  Nisi  Prius,  p.  1063, 
the  two  sides."  may  be  usefully  referred  to,  and  the 

And  referring  to  the  propositions  note  to  Skinner  v.  Ounton,  1  Wms. 

of  law  summarized  in  the  text,  the  Saund.  ed  (1845),  p.  229,  and  Termes 

learned  chief  justice  said:  de  la  Ley,  title  Conspiracy." 

**  If  this  statement   of   the   law,  After  reviewing  a  number  of  these 

clear,  as  I  hope,  be  also  accurate,  as  cases  he  continues:  ''I  do  not  doubt 

I  believe,  there  is  no  need  to  enter  the  acts  done  by  the  defendants  here, 

into  the  historical  inquiry  as  to  how  if  done  wrongfully  and  maliciously, 

the  action  on  the  case  in  the  nature  or  if  done  in  furtherance  of  a  wrong- 

of  a  conspiracy  grew  out  of  the  old,  f ul     and    malicious     combination, 

and  for  many  years  disused,  writ  of  would  be  ground  for  an  action  on 

conspiracy,  which  was  very  limited  the  case  at  the  suit  of  one  who  has 

in  its  operation,  and  the  judgment  in  suffered  injury  from  them.  The  ques- 

which  was  followed  by  very  terrible  tion  comes  at  last  to  this:  What  was 

consequences.    Those  who  desire  to  the  character  of  these  acts,  and  what 

follow  out  an  interesting  but  otiose  was  the  motive  of  the  defendants  in 

inquiry,  may  find  all  the  material  for  doing  them  ?    The    defendants  are 

it  in  Fitzherbert,  de  Natura  Brevium,  traders    with    enormous    sums    of 

at  page  260  of  tlie  edition  of  1730,  en-  money  embarked  in  their  adventures, 

riched  with  Lord  Hale's  notes,  and  in  and  naturally  and  allowably  desir- 

the  judgment  of  Lord  Holt  in  Saville  ous  to  reap  a  profit  from  their  trade. 

V.  Roberts,  reported  in  various  books.  They  have  alright  to  push  their  law- 

but  best  and  most  fully  in  1  Lord  ful  trade  by  all  lawful  means.    They 

Raymond,  p.  374,  and  very  well  in  have  a  right  to  endeavor  by  lawful 
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to  keep  their  trade  in  their  own  hands  and  exclude  others  from 
participating  therein.  It  is  lawful  to  make  profitable  offers  to 
attract  customers  from  competitors,  and  they  may  induce  cus- 
tomers to  deal  with  them  exclusively  by  giving  notice  that  to 
such  exclusive  customers  only  will  they  give  the  benefit  of  their 
more  favorable  terms.^ 

§  2oo,  The  agreement  in  this  case  was  not  unlawful  as  in  re- 
straint of  trade.  Eestraint  of  trade  has  in  its  legal  sense  noth- 
ing to  do  with  the  controversy  in  the  case  before  the  court.' 

§  256.  It  is  not  disputed  that  a  wrongful  and  malicious  com- 
bination to  ruin  a  man  in  his  trade  may  be  ground  for  an  action 
for  damages  sustained;  but  the  fact  that  the  parties  tathe  com- 
bination were  determined,  if  they  could,  to  exclude  the  plaint- 
iffs from  the  trade  in  question,  is  not  sufficient  to  establish  a 
wrongful  and  malicious  combination. 

§  257.  All  trade  is  and  must  be  in  itself  selfish;  the  amount 
of  any  particular  trade  being  limited,  what  one  man  gains  an- 
other loses;  and  under  the  facts  as  recited,  the  parties  to  the 
combination  did  not  cross  the  line  which  separates  the  reason- 
able and  legitimate  selfishness  of  traders  from  wrong  and 
malice.' 

means  to  keep  their  trade  in  tbeir  I  see  no  evidence;  of  inducing,  in  the 
own  hands  and  by  the  same  means  to  sense  in  whioh  that  word  is  used  in 
exclude  others  from  its  benefits,  if  the  class  of  cases  to  which  Lumley 
they  can.  Amongst  lawful  mieans  is  t.  Gye,  2  K  &  R  216,  belongs,  I  see 
certainly  included  the  inducing  by  none  either.-' 
profitable  offers  customers  to  deal  ^See  L.  R.  21  Q.  B.  D.  552. 
with  them  rather  than  with  their  2 "One  word  in  passing  only  on 
rivals.  It  follows  that  they  may,  if  the  contention  that  this  combination 
they  think  fit,  endeavor  to  induce  of  the  defendants  w€is  unlawful  be- 
customers  to  deal  with  them  exclu-  cause  it  was  in  restraint  of  trade: 
sively  by  giving  notice  that  only  to  It  seems  to  me  it  was  no  more  in  re- 
exclusive  customers  will  they  give  straint  of  trade,  as  that  phrase  is 
the  advantage  of  their  profitable  used  for  the  purpose  of  avoiding  con- 
offers.  I  do  not  think  it  matters  that  tracts,  than  if  two  tailors  in  a  village 
the  withdrawal  of  the  advantages  agreed  to  give  their  customers  five 
is  out  of  all  proportion  to  the  injury  per  cent  off  their  bills  at.  Christmas 
inflicted  on  those  who  withdraw  on  condition  of  their  customers  deal- 
them  by  the  customers,  who  decline  ing  with  them  and  with  them  only, 
to  deal  exclusively  with  them,  deal-  Restraint  of  trade,  with  deference, 
ing  with  other  traders.  It  is  a  bar-  has  in  its  legal  sense  nothing  to  do 
gain  which  persons  in  the  position  of  with  this  question.*' 
the  defendants  here  had  a  right  to  '  See  L.  R  21 Q.  B.  D.  553,  554,  where 
make,  and  those  who  are  parties  to  Lord  Coleridge  concludes  his  decision 
the  bargain  must  take  it  or  leave  it  with  these  general  observations: 
as  a  whole.    Of  coercion,  or  bribing,  "  But  it  is  said  that  the  motive  of 
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■§  258,  The  case  was  heard  in  the  court  of  appeal  ^  before 
Lord  Esher,  Master  of  the  Rolls,  Bowen,  L.  J.,  and  Fry,  L.  J. 
Lord  Esher  was  of  the  opinion  that  the  appeal  should  be  al- 
lowed, holding:  "First,  that  the  head  of  law  which  we  are 

fchese  acts  was  to  ruin  the  plaintiffs,  tiiem.  Very  lofty  minds,  like  Sir 
and  that  such  a  motive,  it  has  been  Philip  Sidney  with  his  cup  of  water, 
held,  will  render  the  combination  will  not  stoop  to  take  an  advantage, 
itself  wrongful  and  malicious,  and  if  they  think  another  wants  it  more, 
that  if  damage  has  resulted  to  the  Our  age,  in  spite  of  high  authority 
plaintiffs  an  action  will  lia  I  con-  to  the  contrary,  is  not  Without  its 
cede  that  if  the  premises  are  estab-  Sir  Philip  Sidneys;  but  these  are 
lished  the  conclusion  follows.  It  is  counselsof  perfection  which  it  would 
too  late  to  dispute,  if  I  desired  it,  as  be  silly  indeed  to  make  the  measure 
I  do  not,  that  a  wrongful  and  ma-  of  the  rough  business  of  the  world 
licious  combination  to  ruin  a  man  in  as  pursued  by  ordinary  men  of  busi- 
his  trade  may  be  ground  for  such  an  ness.  The  line  is  in  words  difficult 
action  as  thi&  Was.  then,  this  com-  to  draw,  but  I  cannot  see  that  these 
bination  such?  The  answer  to  this  defendants  have  in  fact  passed  the 
question  has  given  me  much  trouble,  line  which  separates  the  reasonable 
and  I  confess  to  the  weakness  of  hav-  and  legitimate  selfishness  of  traders 
ing  long  doubted  and  hesitated  be-  from  wrong  and  malice.  In  1884  they 
fore  I  could  make  up  my  mind.  There  admitted  the  plaintiffs  to  their  con- 
can  be  no  doubt  that  the  defendants  ference;  in  1885  they  excluded  them, 
were  determined,  if  they  could,  to  ex-  and  they  were  determined,  no  doubt, 
elude  the  plaintiffs  from  this  trade,  if  they  could,  to  make  the  exclusion 
Strong  expressions  were  drawn  from  complete  and  effective,  not  from  any 
some  of  them  in  cross-examination,  personal  malice  or  ill  will  to  the 
and  the  telegrams  and  letters  showed  plaintiffs  as  individuals,  but  because 
the  importance  they  attached  to  the  they  were  determined,  if  they  could, 
matter,  their  resolute  purpose  to  ex-  to  keep  the  trade  to  themselves;  and 
elude  the  plaintiffs  if  they  could,  and  if  they  permitted  persons  in.  the  po- 
to  do  so  without  any  consideration  sition  of  the  plaintiffs  to  come  in  and 
for  the  results  to  the  plaintiffs,  if  share  it,  they  thought,  and  honestly, 
they  were  successfully  excluded,  and  as  it  turns  out  correctly,  that 
This,  I  think,  is  made  out,  and  I  think  for  a  time  at  least  there  would  be  an 
no  more  is  made  out  than  this.  Is  end  of  their  gains, 
this  enough?  It  must  be  remem-  '*  The  plaintiffs'  conduct  cannot  af- 
bered  that  all  trade  is  and  must  be  feet  their  right  of  action,  if  they 
in  a  sense  selfish;  trade  not  being  in-  have  it;  but  it  is  impossible  not  to 
finite,  nay,  the  trade  of  a  particular  observe  that  they  were  as  reckless 
place  or  district  being  possibly  very  of  consequences  in  regard  to  the  de- 
limited, what  one  man  gains  another  fendants  as  they  accuse  the  defend- 
loses.  In  the  hand-to-hand  war  of  antsof  being  in  regard  to  themselves; 
commerce,  as  in  the  conflicts  of  pub-  they  were  as  determined  to  break  in 
lie  life,  whether  at  the  bar,  in  parlia-  as  the  defendants  were  determined 
ment,  in  medicine,  in  engineering  (I  to  shut  out;  and  they  made  their 
give  examples  only),  men  fight  on  threats  of  smashing  freights  and  in- 
without  much  thought  of  others,  ex-  juring  the  defendants — a  mode  of 
cept  a  desire  to  excel  or  to  defeat  rather  forcible  suasion  tothedefend- 

iSee  L.  R  23  Q.  B.  D.  598,  609  (1889). 
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considering  applies  only  to  trade  and  to  traders;  second,  that 
the  law  has  a  peculiar  care  for  the  preservation  of  a  free  course 
of  trade  as .  between  traders,  because  such  freedom  is  for  the 
benefit  of  the  public;  third,  that  the  principal  formula  of  law 
for  the  purpose  of  enforcing  this  peculiar  care  is  that  every 
trader  has  a  legal  right  to  a  free  course  of  trade,  meaning 
thereby  a  legal  right  to  be  left  free  to  exercise  his  trade  accord- 
ing to  his  own  will  and  judgment ;  fourth,  that  if  any  one,  by  an 
act  wrongful  as  against  that  right,  interferes  with  it  to  the  in- 
jury of  a  trader,an  action  lies  against  such  person  by  such  trader  ^ 
fifth,  that  any  act  of  fair  trade  competition,  though  it  injure  a 
rival  trader  even  to  the  destruction  of  his  trade,  is  not  a  wrong- 
ful act.as  against  such  rival  trader's  right,  but  is  only  the  exer- 
cise  of  the  first-mentioned  trader's  equal  right,  and  is  therefore 
not  actionable ;  sixth,  any  act,  though  of  the  nature  of  compe- 
tition in  trade,  but  which  is  an  act  beyond  the  limits  of  fair 
trade  competition,  and  which  is  therefore  not  an  act  of  any  real 
course  of  trade  at  all,  and  the  immediate  and  necessary  effect 
of  which  is  such  an  interference  with  a  rival  trader's  right  ta 
a  free  course  of  trade  as  prevents  him  from  exercising  his  full 
right  to  a  free  course  of  trade,  leads  to  an  almost  irresistible 
inference  of  an  indirect  motive,  and  is  therefore  —  unless,  as 
may  be  possible,  the  motive  is  negatived  7— a  wrongful  act  as 
against  his  right,  and  is  actionable  if  injury  ensue;  seventh,  an 
act  of  competition,  otherwise  unobjectionable,  done  for  the 
purpose  of  competition,  but  with  the  intent  to  injure  a  rival 
trader  in  his  trade,  is  aot  an  act  done  in  an  ordinary  course  of 
trade,  and  therefore  is  actionable  if  injury  ensue;  eighth,  an 
agreement  among  two  or  more  traders,  who  are  not  and  do  not 
intend  to  be  partners,  but  where  each  is  to  carry  on  his  trade 
according  to  his  own  will,  except  as  regards  the  agreed  act, 
that  agreed  act  being  one  to  be  done  for  the  purpose  of  inter- 
fering, i.  e.y  with  intent  to  interfere  with  the  trade  of  another, 

ants  to  let  them  into  the  conference,  that  the  defendants  were  not  guilty 

If  they  have  their  right  of  action,  of  a  misdemeanor.    I  think  that  the 

why  they  have  it;  if  they  have  it  not,  acts  done  in  pursuance  of  the  com- 

their  own  conduct  disentitles  them  bination  were    not    unlawful,    not 

to  much  sympathy.  wrongful,  not  malicious;  and  that 

*'0n  the  whole  I  come  to  the  con-  therefore  the  defendants  are  entitled 

elusion  that  the   combination  was  to  my  judgments" 
not  wrongful    and  malicious,  and 
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is  a  thing  not  done  in  the  due  course  of  trade,  and  is  therefore 
■an  act  wrongful  against  that  other  trader,  and  is  also  wrongful 
against  the  right  of  the  public  to  have  free  competition  among 
traders,  and  is  therefore  a  wrongful  act  against  such  trader, 
and,  if  it  is  carried  out  and  injury  ensue,  is  actionable;  ninth, 
£uch  an  agreement,  being  a  public  wrong,  is  also  of  itself  an 
illegal  conspiracy,  and  is  indictable." 

§  259.  Lord  Esher,  however,  was  overruled  by  Justices  Bo  wen 
and  Fry,  who  laid  down  the  following  general  principles.  Ke- 
ferring  to  the  proposition  that  an  action  will  lie  if  a  man  mali- 
ciously and  wrongfully  conducts  himself  so  as  to  injure  another 
in  that  other's  trade,  Bowen,  L.  J.,  said: 

§  260.  ^'  Obscurity  resides  in  the  language  used  to  state  this 
proposition.  The  terms  '  maliQiously,'  '  wrongfully '  and  *  in- 
jure '  are  words  all  of  which  have  accurate  meanings,  well 
known  to  the  law,  but  which  also  have  a  popular  and  less  pre- 
•cise  signification,  into  which  it  is  necessary  to  see  that  the  ar- 
gument does  not  imperceptibly  slide.  An  intent  to  'injure' 
in  strictness  means  more  than  an  intent  to  harm.  It  connotes 
an  intent  to  do  wrongful  harm.  *  Maliciously,'  in  like  manner, 
means  and  implies  an  intention  to  do  an  act  which  is  wrong- 
ful to  the  detriment  of  another.  The  term  *  wrongful '  imports 
in  its  turn  the  infringement  of  some  right." 

§  261.  Again,  referring  to  the  nature  of  an  actionable  wrong, 
the  same  justice  said:  "Now,  intentionally 'to  do  that  which 
is  calculated  in  the  ordinary  course  of  events  to  damage,  and 
which  does  in  fact  damage,  another  in  that  other  person's 
'  property  or  trade,  is  actionable  if  done  without  just  cause  or 
excuse.  Such  intentional  action  when  done  without  just  cause 
or  excuse  is  what  the  law  calls  a  malicious  wrong.^  The  acts 
of  the  defendants  which  are  complained  of  here  were  inten- 
tional, and  were  also  calculated,  no  doubt,  to  do  the  plaintiffs 
damage  in  their  trade.  But  in  order  to  see  whether  they  were 
wrongful  we  have  still  to  discuss  the  question  whether  they 
were  done  without  any  just  cause  or  excuse.  Such  just  cause 
or  excuse  the  defendants  on  their  side  assert  to  be  found  in 
their  own  positive  right  (subject  to  certain  limitations)  to  carry 
on  their  own  trade  freely,  in  the  mode  and  manner  that  best 

1  See  Bromage  v.  Prosser,  4  B.  &    v.  Hentj,  per  Lord  Blackbom,  7  App. 
C  247;  Capital  and  Counties  Bank    Cases,  741,  at  p.  77a 
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suits  them,  and  which  they  think  best  calculated  to  secure 
their  own  advantage." 
§  262.  The  following  general  propositions  were  laid  down: 

1.  The  law  recognizes  the  right  of  a  trader  to  trade  freely; 
but  no  man,  whether  he  is  a  trader  or  not,  can  justify  the 
damage  of  another  in  business  by  fraud  or  misrepresentation. 

2.  Intimidation,  obstruction  and  molestation  are  forbidden ; 
so  also  is  the  intentional  procurement  of  a  violation  of  indi- 
vidual rights,  contractual  or  other,  assuming  always  that  there 
is  no  just  cause  for  such  procurement. 

3.  The  intentional  driving  away  of  customers  by  show  of 
violence,  and  the  inducing  of  persons  under  personal  contracts 
to  break  their  contracts,  are  instances  of  illegal  acts.^ 

^The  court  continued:  ''What,  then,  the  impeding  or  threatening  serv- 

are  the  limitations  which  the  law  ants  or  workmen:  Garrett  y.  Taylor, 

imposes  on  a  trader  in  the  conduct  Cra  Jac.  667;  the  inducing  persons 

of  his  business  as  between  himself  under  personal  contracts  to  break 

and  other  traders?    There  seem  to  tbeir  contracts:  Bowen  v.  Hall,  6  Q. 

be  no  burdens  or  restrictions  in  law  R  D.  883;  Lumley  v.  Gye,  2  R  &  R 

upon. a  trader  which  arise  merely  216, —  all  are  instances  of  such  for- 

f rom  the  fact  that  he  is  a  trader,  and  bidden  acta     But  the   defendants 

which  are  not  equally  laid  on  aU  have  been  guilty  of  none  of  these 

other  subjects  of  the  crown.    His  acts.    They  have  done  nothing  more 

right  to  trade  freely  is  a  right  which  against  the  plaintiffs  than  pursue  to 

the  law  recognizes  and  encourages,  the  bitter  end  a  war  of  competition 

but  it  is  one  which  places  him  at  no  waged  in  the  interest  of  their  own 

special  disadvantage   as  compared  trade.    To  the  argument  that  a  com- 

with  others.  No  man,  whether  trader  petition  so  pursued  ceases  to  have  a 

or  not,  can,  however,  justify  damag-  just  cause  or  excuse  when  there  is 

ing  another  in  his  commercial  busi-  ill-will  or  a  personal    intention  to 

ness  by  fraud  or  misrepresentation,  harm,  it  is  sufficient  to  reply  (as  I 

Intimidation,  obstruction  and  moles-  have  already  pointed  out)  that  there 

tation  are  forbidden;  so  is  the  inten-  was  here  no  personal  intention  to  do 

tional  procurement  of  a  violation  of  any  other  or  greater  harm  to  the 

individual    rights,    contractual    or  plaintiffs  than  such  as  was  neces- 

other,  assuming  always  that  there  is  sarily  involved  in  the  desire  to  attract 

no  just  cause  for  it.    The  intentional  to  the  defendant's  ships  the  entire 

driving  away  of  customers  by  shgw  tea  freights  of  the  ports,  a  portion  of 

of  violence:  Tarleton  v.  M'Gawley,  which  would  otherwise  have  fallen 

Peake,  N.  P.  C.  270;  the  obstruction  of  to  the  plaintiffs'  share.  I  can  find  no 

actors  on  the  stage  by  preconcerted  authority  for  the  doctrine  that  such 

hissing:  Clifford  v.  Brandon,  2  Camp,  a  commercial   motive   deprives   of 

3o8;  Gregory  v.  Brunswick,  6  Man.  *  just  cause  or  excuse 'acts  done  in 

&  G.  205;  the  disturbance  of  wild  the  course  of  trade  which  would  but 

fowl  in  decoys  by  the  firing  of  guns:  for  such  a  motive  be  justifiabla    So 

Carrington  v.  Taylor,  11  East,  571,  and  to  hold  would  be  to  convert  into  an 

Keeblev.Hickeringill,ll£ast,574,n.;  illegal  motive  the  instinct  of  self- 
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4.  It  18  legitimate  to  combine  capital  for  all  purposes  of  trade 
for  which  capital  may,  apart  from  combination,  be  legitimately 
used  in  trade. 

5.  Competition,  however  severe,  if  unattended  by  circum- 

advancement  and  self-protection,  no  doubt  The  distinction  is  based 
which  is  the  very  incentive  to  aU  on  ^ound  reason,  for  a  combination 
trada  To  say  that  a  man  is  to  trade  may  make  oppressive  or  dangerous 
freely,  but  tliat  he  is  to  stop  short  at  that  which  if  it  proceeded  only  from 
any  act  which  is  calculated  to  harm  a  single  person  would  be  otherwise, 
other  tradesmen,  and  which  is  de-  and  the  very  fact  of  the  combination 
signed  to  attract  business  to  his  own  may  show  that  the  object  is  simply 
shop,  would  be  a  strange  and  impos-  to  do  harm,  and  not  exercise  one's 
sible  counsel  of  perfection.  But  we  own  just  righta  In  the  application 
were  told  that  competition  ceases  to  of  this  undoubted  principle  it  is  nee- 
be  the  lawful  exercise  of  trade,  and  essary  to  be  very  careful  not  to  press 
so  to  be  a  lawful  excuse  for  what  will  the  doctrine  of  illegal  conspiracy  be- 
harm  another,  if  carried  to  a  length  yond  that  which  is  necessary  for  the 
which  is  not  fair  or  reasonabla  The  protection  of  individuals  or  of  the 
offering  of  reduced  rates  by  the  de-  public;  and  it  maybe  observed  in 
fendants  in  the  present  case  is  said  passing  that  as  a  rule  it  is  the  dam- 
to  have  been 'unfair.'  This  seems  to  age  wrongfully  done,  and  not  the 
assume  that,  apart  from  fraud,  intimi-  conspiracy,  that  is  the  gist  of  actions 
dation,  molestation  or  obstruction,  of  on  the  case  for  conspiracy  (see  Skin- 
some  other  personal  right  in  rem  or  ner  v.  Gun  ton,  1  Wms.  Saund.  Ed.  239; 
in  personam^  there  is  some  natural  Hutchins  v.  Hutchins,  7  Hill's  New 
standard  of  'fairness  or  reasonable-  York  Cases,  104;  Bigelow's  Leading 
ness'  (to  be  determined  by  the  in-  Cases  on  Torts,  207).  But  what  is  the 
ternal  consciousness  of  judges  and  definition  of  an  illegal  contract  ?  It 
jurors)  beyond  which  competition  is  an  agreement  by  one  or  more  to 
ought  not  in  law  to  go.  There  seems  do  a  lawful  act  by  unlawful  means 
to  be  no  authority,  and  I  think,  with  (O'Connell  v.  The  Queen,  11  CI.  &  F. 
submission,  that  there  is  no  sufficient  155:  Reg.  v.  Parnell,  14  Cox,  Crim. 
reason,  for  such  a  proposition.  It  Casas,  508);  and  the  question  to  be 
would  impose  a  novel  fetter  upon  solved  is  whether  there  has  been  any 
trade.  such  agreement  here.  Have  the  de- 
*'  It  is  urged,  however,  on  the  part  fendants  combined  to  do  an  unlaw- 
of  the  plaintiffs,  that  even  if  the  acts  ful  act?  Have  they  combined  to  do 
complained  of  would  not  be  wrong-  a  lawful  act  by  unlawful  means?  A 
ful  had  they  been  committed  by  a  moment's  consideration  will  be  suffi- 
::  'ngle  individual,  they  become  ac-  cient  to  show  that  this  new  inquiry 
tionabie  when  they  are  the  result  of  only  drives  us  back  to  the  circle  of 
concerted  action  among  several.  In  definitions  and  legal  propositions 
other  words,  the  plaintiffs,  it  is  con-  which  I  have  already  traversed  in 
tended,  have  been  injured  by  an  ille-  the  previous  part  of  this  judgment, 
gal  conspiracy.  Of  the  general  prop-  The  unlawful  act  agreed  to,  if  any, 
osition  that  certain  kinds  of  conduct  between  the  defendants  must  have 
not  criminal  in  any  one  individual  been  the  intentional  doing  of  some 
may  become  criminal  if  done  by  com-  act  to  the  detriment  of  the  plain t- 
bination  among  several,  there  can  be  iffs'  business  without  just  cause  or 
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stances  of  dishonesty,  intimidation,  molestation  or  other  illegal 
conduct,  gives  rise  to  no  cause  of  action  at  common  law. 

6.  "Whenever  pereons  enter  into  an  agreement  which  consti- 
tutes at  law  an  indictable  conspiracy,  and  that  agreement  is 

excusa  Whether  there  was  any  such    him,  as  falls  under  the  head  of  an 
justification  or  excuse  for  the  de-    indictable  conspiracy.    There  is  no 
fendants  is   the  old  question  over    just  cause  or  excuse  in  the  latter 
again,  which,  so  far  as  regards  an    class  of  cases.    There  is  such  a  just 
individual  trader,  has  been  already    cause  or  excuse  in  the  former.  There 
solved.    The  only  difference  that  can    are  cases  in  which  the  very  fact  of 
exist  must  arise,  if  at  all,  out  of  the    a  combination  is  evidence  of  a  design 
fact  that  the  acts  done  are  the  joint    to  do  that  which  is  hurtful  without 
acts  of  several  capitalists,  and  not  of    just  cause — is  evidence,  to  use  a 
one  capitalist  only.    The  next  point    technical  expression,  of  malice.   But 
is  whether  the  means  adopted  were    it  is  perfectly  legitimate,  as  it  seems 
unlawful    The  means  adopted  were    to  me,  to  combine  capital  for  all  the 
competition  carried  to  the  bitter  end.    mere  purposes  of  trade  for  which 
Whether  such  means  were  unlawful    capital  may,  apart  from  combina- 
is  in  like  manner  nothing  but  the    tion,  be  legitimately  used  in  trade, 
old  discussion  which  I  have  gone    To  limit    combinations   of  capital, 
through,  and  which  is  now  revived    when  used  for  purposes  of  competi- 
under  a  second  head  of  inquiry,  ez-    tion,  in  the  manner  proposed  by  the 
cept  so  far  as  a  combination  of  cap-    argument  of  the  plaintiffs,  would, 
italists  differentiates  the  case  of  acts    in  the  present  day,  be  impossible  — 
jointly  done  by  them  from  similar    would  be  only  another  method  of  at- 
acts  done  by  a  single  man  of  capital    tempting  to  set  boundaries  to  the 
But  I  find  it  impossible  myself  to  ac-    tides.    Legal  puzzles  which  might 
quiesce  in  the  view  that  the  English    well  distract  a  theorist  may  easily  be 
law  places  any  such  restriction  on    conceived  of  imaginary  conflicts  be- 
the  combination  of  capital  as  would    tween  the  selfishness  of  a  group  of 
be  involved  in  the  recognition  of    individuals   and  the   obvious  well- 
such  a  distinction.    If  so,  one  rich    being  of  other  members  of  the  corn- 
capitalist  may  innocently  carry  com-    munity.    Would  it  be  an  indictable 
petition  to  a  length  which  would  be-    conspiracy  to  agree  to  drink  up  all 
come  unlawful  in  the  case  of  a  syn-    the  water  from  a  common  spring  in 
dicate  with  a  joint  capital  no  larger    a  time  of  drought;  to  buy  up  by  pre- 
than  his  own,  and  one  individual  mer-    concerted  action  all  the  provisions 
chant  may  lawfully  do  that  which    in  a  market  or  district  in  times  of 
a  firm  or  partnership  may  not  What    scarcity  (see  Rex  v.  Waddington,  1 
limits,  on  such  a  theory,  would  be    East,  143);  to  combine  to  purchase 
imposed   by  law   on  the  competi-    all  the  shares  of  a  company  against 
tive  action  of  a  joint-stock  company    a  coming  settling  day;  or  to  agree 
limited  is  a  problem  which  might    to  give  away  articles  of  trade  gratis 
well  puzzle  a  casuist.    The  truth  is    in  order  to  withdraw  custom  from  a 
that  the  combination  of  capital  for    trader?    May  two  itinerant  match- 
purposes  of  trade  and  competition    vendors   combine   to   sell   matches 
is  a  very  different  thing  from  such    below  their  value  in  order  to  drive  a 
a   combination   of   several  x)ersons    third  match-vendor  from  the  street  ? 
against  one,  with  a  view  to  harm       **  Lastly,  we  are  asked  to  hold  the 
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carried  into  execution  by  the  conspirators  by  means  of  an  un- 
lawful act  or  acts  whicb  produce  private  injury  to  some  person, 
that  person  has  a  cause  of  action  against  the  conspirators.^ 

7.  The  right  to  trade  is  not  absolute,  but  is  qualified  by  the 
right  enjoyed  by  others  to  compete  for  the  same  trade. 

8.  Competition  exists  when  two  or  more  persons  seek  to  pos- 
sess or  enjoy  the  same  thing;  the  success  of  one  must  neces- 
sarily mean  the  failure  of  the  other,  and  there  is  no  principle 
of  law  which  enables  courts  to  interfere  with,  or  moderate, 
either  the  success  or  the  failure,  so  long  as  it  is  due  to  mere 
competition  —fraud,  intimidation  or  oppression  not  being  in- 
volved. 

9.  Inasmuch  as  it  is  legal  for  one  man  by  competition  to 
strive  to  drive  his  rival  out  of  the  field,  it  is  lawful  for  two  or 

defendants'   conference  or  associa-  involves,  perhaps,  the  disputable  as- 

tion  illegal,  as  being  in  restraint  of  sumption  that,  in  a  country  of  free 

trada    The  term  'illegal'  here  is  a  trade,  and  one  which  is  not  under 

misleading  one.    Ck>Dtracts,  as  they  the  iron  regime  of  statutory  monop- 

are  called,  in  restraint  of  trade,  are  olies,  such  confederations  can  ever 

not,  in  my  opinion,  illegal  in  any  be  really  successful, —  and  if  the  evil 

sense,  except  that  the  law  will  not  of  them  were  not  sufficiently  dealt 

enforce  them.    It  does  not  prohibit  with  by  the  common-law  rule,  which 

the  making  of  such  contracts;    it  held  such  agreements  to  be  void  as 

merely  declines,  after  they  have  been  distinct  from  holding  them  to  be 

made,  to  recognize  their  validity,  criminal,  there  might  be  some  reason 

The  law  considers  the  disadvantage  for  thinking  that  the  common  law 

so  imposed  upon  the  contract  a  suffi-  ought  to  discover  within  its  arsenal 

cient  shelter  to  the  public^    The  Ian-  of  sound   common-sense   principles 

giiage  of  Crompton.  J.,  in  Hilton  v.  some  further  remedy  commensurate 

Eckersley,  6  K  &  R  47,  is,  I  think,  with  the  mischief.    Neither  of  these 

not  to  be  supported.    No  action  at  assumptions  is,  to  my  mind,  at  all 

common  law  will  lie  or  ever  has  lain  evident,  nor  is  it  the  province  of 

against  any  individual  or  individuals  judges  to  mould  and  stretch  the  law 

for  entering  into  a  contract  merely  of  conspiracy  in  order  to  keep  pace 

because  it  is  in  restraint  of  trade,  with  the    calculations   of  political 

Lord  Eldon's  equity  decision  in  Cons-  economy.    If  peaceable  and  honest 

ins  V.  Smith,  13  Ves.  542,  is  not  very  combinations  of  capital  for  purposes 

intelligible,  even  if  it  be  not  open  of  trade  competition  are  to  be  struck 

to  the  somewhat  personal  criticism  at,  it  must.  I  think,  be  by  legislation, 

passed  on  it  by  Lord  Campbell  in  his  for  I  do  not  see  that  they  are  under 

Lives  of  the  Chancellora    If,  indeed,  the  ban  of  the  common  law." 

it  could  be  plainly  proved  that  the  ^  This  proposition  and  the  foUow- 

mere    formation    of    'conferences,'  ing   general    propositions   are  con- 

'trusts'   or    'associations'  such   as  densed  in  the  opinion  of  Fry,  L  J., 

these  were  always  necessarily  inju-  rendered  on  the  same  appeal    See 

rious  to  the  public,—  a  view  which  L.  R.  28  Q.  R  D.  624-633. 
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more  to  combine  to  the  same  end,  providing  the  means  to  be 
nsed  are  only  such  ks  the  individual  could  use,  namely,  lawful 
means. 

10.  The  stream  of  modern  legislation  runs  strongly  in  favor 
of  allowing  great  combinations  of  persons  interested  in  trade, 
and  intended  to  govern  or  regulate  the  proceedings  of  large 
bodies  of  men,  and  thus,  necessarily,  to  interfere  with  what 
would  have  been  the  course  of  trade  if  unaffected  by  such  com- 
binations.^ 

1  The  opinion  of  Fry,  L.  J.,  has  been  circle.    In  Wickens  v.  Evans,  8  Y.  & 

80  often  referred  to  that  we  are  war-  J.  818,  it  was   suggested  that  the 

ranted  in  quoting  from  it  somewhat  brewers  or  distillers  of  London  might 

at  length:  enter  into  an  ag^reement  to  divide 

*' If  every  agreement  in  restraint  of  the  metropolis  into  districts,  the 
trade  were  not  only  void  but  unlaw-  effect  of  which  might  be  to  supply 
f ul  in  the  stricter  sense  of  the  word,  the  public  with  an  inferior  corn- 
it  would  follow  that,  as  every  agree-  modity  at  a  higher  price.  This  argu- 
ment must  be  between  at  least  two  ment  was  met  by  Hullock,  R,  by 
persons,  every  such  agreement  would  this  observation:  '  If  the  brewers  or 
constitute  an  indictable  offense;  and  distillers  of  London  were  to  com& 
yet  not  a  single  case  has  been  cited  to  the  agreement  suggested,  many 
of  a  conspiracy  constituted  by  a  other  x)ersons  would  soon  be  found 
mere  agreement  between  two  per-  to  prevent  the  result  anticipated; 
sons  in  undue  restraint  of  the  trade  of  and  the  consequence  would  perhaps 
one  of  the  contractors.  This  silence  be  that  the  public  would  obtain  the 
of  the  books  is  very  significant.  articles  they  deal  in  at  a  cheaper 

*•  It  was  forcibly  urged  upon  us  that  rate.'  A  similar  observation  may 
combinations  like  the  present  are  in  be  made  in  the  present  instance,  and 
their  nature  calculated  to  interfere  corroborated  by  what  has  actually 
with  the  course  of  trade,and  that  they  happened.  For  the  case  before  us 
are,  therefore,  so  directly  opposed  to  strikingly  illustrates  tlie  difficulty  of 
the  interest  which  the  state  has  in  foretelling  the  probable  results  of 
freedom  of  trade,  and  in  that  compe-  such  a  combination  on  the  public 
tition  which  is  said  to  be  the  life  of  interest;  in  fact  the  competition  be- 
trade,  that  they  must  be  indictabla  tween  the  plaintiffs  and  the  defend- 
It  is  plain  that  the  intention  and  ob-  ants  in  May  and  June,  1885,  brought 
ject  of  the  combination  before  us  is  down  the  freights  from  Hankow,  to 
to  check  competition;  but  the  means  the  benefit,  it  must  be  supposed,  of 
it  uses  is  competition,  and  it  is  diffi-  the  consumer  in  England.  The  con- 
cult,  if  not  impossible,  to  weigh  ference  came  to  an  end  in  August, 
against  one  another  the  probabilities  1885,  and  in  the  summer  of  1886  the 
of  the  employment  of  competition  on  rate  of  freight  from  Hankow  was  de- 
the  one  hand  and  its  suppression  on  termined  by  free  competition  in  an 
the  other;  nor  is  it  easy  to  say  how  open  market  in  which  the  defendants 
far  the  success  of  the  combination  were  competing  with  one  another, 
would  arouse  in  others  the  desire  to  "  But  I  do  not  rest  my  conclusion 
share  in  its  benefits,  and  by  competi-  on  any  speculations  as  to  the  prob- 
tion  to  force  a  way  into  the  magic  able  effect  of  such  agreements  to  the 
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11.  None  of  the  cases  appears  to  support  the  proposition  that 
mere  competition  of  one  set  of  men  against  another  man  car- 
ried on  for  the  purpose  of  gain  and  not  out  of  actual  malice  is 
actionable,  even  though  intended  to  drive  the  rival  in  trade 

one  before  us>  but  on  this:  that  the  '*This  new  policy  has  been  more 
combination,  if  in  restraint  of  trade,  clearly  declared  and  acted  upon  in 
is  prima  fade  void  only  and  not  the  present  reign;  for  the  legislature 
illegal;  that  no  statute  in  force  has  by  7  &  8  Vict,  ch.  24,  altered 
makes  such  competition  criminal;  the  common  law  by  utterly  abolish- 
and  that  the  policy  of  our  law,  as  at  ing  the  several  offenses  of  badger- 
present  declared  by  the  legislature,  ing,  forestalling  and  regrating.  At 
is  against  all  fetters  on  combination  the  same  time  this  repeal  was  ac- 
and  competition  unaccompanied  by  companied  by  a  proviso  that  noth- 
violence  or  fraud,  or  other  like  in-  ing  in  the  act  contained  should 
jurious  acts."  &pply  to  the  offense  of  knowingly 
Referring  to  the  common  law  and  and  fraudulently  spreading  or  con- 
the  history  of  the  law  relating  to  spiring  to  spread  any  false  rumor 
forestalling  and  kindred  offenses,  the  with  intent  to  enhance  or  decry  the 
court  says:  "The  ancient  common  price  of  any  goods  or  merchandise, 
law  of  this  country  and  the  stat-  or  to  the  offense  of  preventing  or 
utes  with  reference  to  the  acts  endeavoring  to  prevent  by  force  or 
known  as  badgering,  forestalling,  threats  any  goods,  wares  or  mer- 
regrating,  and  engrossing,  indicated  chandlse  being  brought  to  any  fair 
the  mind  of  the  legislature  and  of  or  market,  but  that  every  such  of- 
the  judges  that  certain  large  opera-  fense  might  be  punished  as  if  this 
tlons  in  goods  which  interfered  with  act  had  not  been  made.  The  com- 
the  more  ordinary  course  of  trade  parison  of  the  operative  part  of  this 
were  injurious  to  the  public;  they  statute  with  this  proviso  goes  far  to 
were  held  criminal  accordingly.  But  draw  the  line  between  lawful  and 
early  in  the  reign  of  George  IIL  the  unlawful  interference  with  the  ordi- 
mind  of  the  legislature  showed  nary  course  of  trade  or  of  the  mar- 
symptoms  of  change  in  this  matter,  ket.  A  consideration  of  the  statutes 
and  the  penal  statutes  were  repealed  relative  to  trade  unions  leads  me  to 
(12  Geo.  III.,  ch.  71),  and  the  common  a  similar  conclusion.  It  is  not  nec- 
law  was  left  to  its  unaided  opera-  essary  to  consider  in  detail  the  pro- 
tion.  This  repealing  statute  contains  visions  of  the  statutes  of  1871  and 
in  the  preamble  the  statement  that  1875  (34  &  35  Vict,  ch.  31,  and  39  & 
it  had  been  found  by  experience  that  40  Vict,  ch.  23);  but  one  of  their 
the  restraint  laid  by  several  stat-  principal  results  was  to  enlarge  the 
utes  upon  the  dealing  in  corn,  meal,  power  of  combination  between  work- 
flour,  cattle  and  sundry  other  sorts  men  and  workmen,  and  between 
of  victuals,  by  preventing  a  free  trade  masters  and  masters,  for  the  pur- 
in  the  commodities,  had  a  tendency  pose  of  maintaining  and  enforcing 
to  discourage  the  growth  and  to  en-  their  respective  interests,  and  to  re- 
hancethe  price  of  the  same.  This  move  the  objection  of  being  in  re- 
statement is  very  noteworthy.  It  straint  of  trade,  to  which  some  of 
contains  a  confession  of  failure  in  such  combinations  had  been  obnox- 
the  past;  the  indication  of  a  new  ious.  But  whilst  the  legislature  thus 
policy  for  the  future^  set  masters  and  men   respectively 
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away  from  his  place  of  basiness,  and  though  that  intention  be 
actually  carried  into  eflfeot. 

§  263.  And  the  majority  of  the  court  of  appeal  found,  as  a 
matter  of  fact,  that  the  defendants  were  not  engaged  in  a  con- 
spiracy or  unlawful  combination,  that  they  were  not  actuated 
by  malice  or  ill  will  towards  plaintiffs  and  did  not  aim  at  any 
general  injury  to  plaintiffs'  trade,  the  object  being  simply  to 
divert  the  trade  from  the  plaintiffs  to  defendants;  the  damage 
to  be  inflicted  was  to  be  strictly  limited  by  the  gain  which  de- 
fendants desired  to  win  to  themselves. 

§  264,  The  case  was  carried  to  the  House  of  Lords,^  and  was 
there  aflBrmed  without  dissent.* 

free  to  combine,  they  reasserted  the  carrying  trade  during  the  tea  season 

iUegality  of  using  violence,  threats,  against  the  encroachments  of  the  ap- 

molestation,  obstruction  or  coercion;  pellants  and  other  competitors,  and 

And  here  again  the  contrast  between  of  attracting  to  themselves  custom 

the  two  pieces  of  legislation  which  which  might  otherwise  have  been 

6tand  side  by  side  in  the  statute-  carried   off  by   these   competitors, 

book,  the  one  declaring  mere  com-  That  is  an  object  which  is  strenu- 

binations  lawful,  and  the  other  de-  ously  pursued  by  merchants,  great 

daring  violence  and  other  like  acts  and  small,  in  every  branch  of  com- 

unlawful,  helps  to  draw  the  line  in  merce,  and  it  is  in  the  eye  of  the  law 

the  same  direction  as  does  the  legis-  perfectly  legitimate.  If  the  respond- 

lation  in  respect  of  trade  combina-  ents*  combination  had  been  formed, 

nation.    See  the  statutes  84  &   85  not  with  a  single  view  to  the  exten- 

Vict,  ch.  81  and  ch.  3^  sion  of  their  business  and  the  increase 

"  Thus  the  stream  of  modem  legis-  of  its  profits,  but  with  the  main  and 
lation  runs  strongly  in  favor  of  al-  ulterior  design  of  effecting  an  tmlaw- 
lowing  great  combinations  of  per-  ful  object,  a  very  different  question 
sons  interested  in  trade  and  intended  would  have  arisen  for  the  considera- 
te govern  or  regulate  the  proceed-  tion  of  your  lordships.  But  no  such 
ings  of  large  bodies  of  men,  and  case  is  presented  by  the  facts  dis- 
thus,  necessarily,  to  interfere  with  closed  in  this  appeal  I  cannot  for  a 
what  would  have  been  the  course  of  moment  suppose  that  it  is  the  proper 
trade  if  unaffected  by  such  combi-  function  of  English  courts  of  law  to 
nations.  I  therefore  conclude  that  fix  the  lowest  prices  at  which  traders 
the  combination  in  the  present  case  can  sell  or  hire  for  the  purpose  of 
<»nnot  be  held  illegal,  as  opposed  to  protecting  or  extending  their  bust- 
the  policy  of  the  law."  ness  without  committing  legal  wrong 

1  Mogul  Steamship  Co.  v.  McQregor  which  may  subject  them  in  damages. 

«t  aL  (1891),  61  L.  J.  R  295.  Until  that  becomes  the  law  of  the 

'In  the  course  of  his  opinion  Lord  land,  it  is,  in  my  opinion,  idle  to 

Watson  said:  *' I  have  never  seen  any  suggest  that  the  legality  of  mercan- 

reason  to  suppose  that  the  parties  to  tile  competition  ought  to  be  gauged 

the  agreement  had  any  other  object  by  the  amount  of  the  consideration 

in  view  than  that  of  defending  their  for  which  a  competing  trader  thinks 
18 
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§  265.  Lord  Bramwell  said:  "There  is  one  thing  that  is  to 
me  decisive:  I  have  always  said  that  a  combination  of  work- 
men, an  agreement  among  them  to  cease  work  except  for  higher 
wages  and  a  strike  in  consequence,  was  lawful  at  common  law. 
Perhaps  not  enforceable^  inter  se^  but  not  indictable;  the  legis- 
lature has  now  so  declared.  The  enactment  is  express  that 
agreements  among  workmen  shall  be  binding,  whether  they 
would  or  would  not  but  for  the  acts  have  been  deemed  unlaw- 
ful as  in  restraint  of  trade.  Is  it  supposable  that  it  would  have 
done  so  in  the  wav  it  has,  had  the  workmen's  combination  been 
a  punishable  misdemeanor?  Impossible.  This  seems  to  me  con- 
clusive that,  though  agreement!^  which  fetter  the  freedom  of 
action  in  the  parties  to  it  may  not  be  enforceable,  they  are  not 
indictable.  See  also  the  judgment  of  Lord  Justice  Fry  on  this 
point.  Where  is  such  a  contention  to  stop?  Suppose  the  case 
put  in  the  argument:  In  a  small  town  there  are  two  shops^ 
sufficient  for  the  wants  of  the  neighborhood,  making  only  a 
reasonable  profit.  They  are  threatened  with  a  third.  The  two 
shopkeepers  agree  to  warn  the  intending  shopkeeper  that  if  he 
comes  they  will  lower  prices,  and  can  afford  it  longer  than  he. 
Have  they  committed  an  indictable  offense?  Kemember,  the 
conspiracy  is  the  offense,  and  they  have  conspired.  If  he,  being 
warned,  does  not  set  up  his  shop,  has  he  a  cause  of  action?  " 

§  266.  Lord  Morris  said:  "  The  facts  of  this  case  demonstrate 
that  the  defendants  had  no  other  or  further  object  than  to  ap- 
propriate the  trade  of  the  plaintiffs.  The  means  used  were, 
first,  a  rebate  to  those  who  dealt  exclusively  with  them ;  sec- 
ondly, the  sending  of  ships  to  compete  with  the  plaintiffs'  ships ; 
thirdly,  the  lowering  of  the  freights;  fourthly,  the  indemnify- 
ing other  vessels  that  would  compete  with  the  plaintiffs;  fifthly, 
the  dismissal  of  agents  who  were  acting  for  them  and  the 
plaintiffs. 

fit  to  part  with  his  goods  or  to  accept  finding  freights  to  parties  who  occu- 

employment.     The   withdrawal   of  pied  the  hostile  position  of  the  appel- 

agency  first  appeared  to  me  to  he  lants  and  respondents;  and  in  the 

a  matter  attended  with  difficulty,  second  place  the  respondents  gave 

but,  on  consideration,  I  am  satisfied  the  agents  the  option  of  continuing 

that  it  cannot  be  regarded  as  an  iUe-  to  act  for  one  or  other  of  them,  in 

gal  act.    In  the  first  place  it  was  im-  circumstances  which  placed  the  ap- 

possible  that  any  honest  man  could  pellants  at  no  disadvantaga" 
impartially  discharge   his  duty  of 
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"  The  object  was  a  lawful  one.  It  is  not  illegal  for  a  trader 
to  aim  at  driving  a  competitor  out  of  trade,  provided  the  mo- 
tive be  his  own  gain  by  appropriation  of  the  trade,  and  the 
means  he  used  be  lawful  weapons.  Of  the  first  four  of  the 
means  used  bv  the  defendants  the  rebate  to  customers  and  the 
lowering  of  the  freights  are  the  same  in  principle,  being  a  bonus 
by  the  defendants  to  customers  to  come  and  deal  exclusively 
with  them.  The  sending  of  ships  to  compete,  and  the  indemni- 
fying other  ships,  was  *  the  competition  ^  entered  on  by  the  de- 
fendants with  the  plaintiffs.  The  fifth  means  used  —  namely, 
the  dismissal  of  agents  —  might  be  questionable  according  to 
the  circumstances;  but  in  the  present  case  the  agents  filled  an 
irreconcilable  position  in  being  agents  for  the  two  rivals,  the 
plaintiffs  and  the  defendants.  Dismissal  under  such  circum- 
stances became  perhaps  a  necessary  incident  of  the  warfare  in 
trade. 

'^  All  the  acts  done  and  the  means  used  by  the  defendants 
were  acts  of  competition  for  the  trade.  There  was  nothing  in 
the  defendants'  acts  to  disturb  any  existing  contract  of  the 
plaintiffs,  or  to  induce  any  one  to  break  such.  Their  action 
was  aimed  at  making  it  unlikely  that  any  one  would  enter  into 
contracts  with  the  plaintiffs,  the  defendants  offering  such  com- 
petitive inducements  as  would  probably  prevent  them.  The  use 
of  rhetorical  phrases  in  the  correspondence  caanot  affect  the 
real  substance  and  meaning  of  it. 

"  Again,  what  one  trader  may  do  in  respect  of  competition, 
a  body  or  set  of  traders  can  lawfully  do;  otherwise  a  large 
capitalist  could  do  what  a  number  of  small  capitalists  combin- 
ing together  could  not  do,  and  thus  a  blow  would  be  struck  at 
the  very  principle  of  co-operation  and  joint-stock  enterprise. 
I  entertain  no  doubt  that  a  body  of  traders,  whose  motive  ob- 
ject is  to  promote  their  own  trade,  can  combine  to  acquire,  and 
thereby  in  so  far  to  injure,  the  trade  of  competitors,  provided 
they  do  no  more  than  is  incident  to  such  motive  object,  and  use 
no  unlawful  means.  And  the  defendants'  case  clearly  comes 
within  the  principle  I  have  stated. 

"  Now,  as  to  the  contention  that  the  combination  was  in  re- 
straint of  trade  and  therefore  illegal.  In  the  first  place,  was 
it  in  restraint  of  trade  ?    It  was  a  voluntary  combination.    It 
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was  not  to  continue  f^r  any  fixed  period,  nor  was  there  any 
penalty  attached  to  a  breach  of  the  engagement.  The  opera- 
tion of  attempting  to  exclade  others  from  the  trade  might  be, 
and  was  in  fact,  beneficial  to  freighters.  Whenevei;  a  monopoly 
was  likely  to  arise,  with  a  consequent  rise  of  rates,  competition 
would  naturally  arise. 

^^  I  cannot  see  why  judges  should  be  considered  specially 
gifted  with  the  prescience  of  what  may  hamper  or  what  may 
increase  trade,  or  of  what  is  to  be  the  test  of  adequate  remu- 
neration. In  these  days  of  instant  communication  with  almost 
all  parts  of  the  world,  competition  is  the  life  of  trade,  and  I  am 
not  aware  of  any  stage  of  competition  called  ^  fair,'  interme- 
diate between  lawful  and  unlawful.  The  question  of  ^  fair- 
ness '  would  be  relegated  to  the  idiosyncrasies  of  individual 
judges.  I  can  see  no  limit  to  competition,  except  that  you 
shall  not  invade  the  rights  of  another."  ^ 

1  In  the  course  of  his  opinion  Lord  acy,  the  ultimate  object  or  the  means 
Field,  after  reviewing  the  circum-  being  unlawful,  although  if  done  by 
stances  of  the  case  and  the  authori-  an  individual  no  suoh  oonsequenoe 
ties,  said:  "  It  follows,  therefore, and  would  follow.  But  I  think  that  in 
is  undoubted  law,  not  only  that  it  is  all  such  cases  it  will  be  found  that 
not  every  act  causing  damage  to  an-  there  existed  either  an  ultimate  ob- 
other  in  his  trade,  nor  even  every  ject  of  malioe  or  wrong,  or  wrongful 
intentional  act  of  suoh  damage,  means  of  execution  involving  ele- 
which  is  actionable,  but  also  that  ments  of  injury  to  the  public,  or  at 
acts  done  by  a  trader  in  the  lawful  least  negativing  the  pursuit  of  a 
way  of  his  business,  although  by  the  lawful  object, 
necessary  results  of  effective  com-  "  Everything  that  was  done  by  the 
petition  interfering  injuriously  with  respondents  was  done  in  the  exer- 
the  trade  of  another,  are  not  the  sub-  cise  of  their  right  to  carry  on  their 
ject  of  any  action.  Of  course  it  is  own  trade,  and  was  bonaflde  so  dona 
otherwise,  as  pointed  out  by  Lord  There  was  not  only  no  malice  or  in- 
Holt,  if  the  acts  complained  of,  al-  direct  object  in  fact,  but  the  exist- 
though  done  in  the  way  and  under  ence  of  the  right  to  exercise  a  lawful 
the  guise  of  competition  or  other  employment,  in  the  pursuance  of 
lawful  right,  are  in  themselves  vio-  which  the  respondents  acted,  nega- 
lent  or  purely  malicious,  or  have  for  tives  the  presumption  of  malice 
their  ultimate  object  injury  to  an-  which  arises  when  the  purposed  in- 
other  from  ill-will  to  him,  and  not  fliction  of  loss  and  injury  upon  an- 
the  pursuit  of  lawful  rights.  No  other  cannot  be  attributed  to  any 
doubt,  also,  there  have  been  oases  in  legitimate  cause,  and  is  therefore 
which  agreements  to  do  acts  inju-  presumably  due  to  nothing  but  its 
rious  to  others  have  been  held  to  be  object  of  harm.  All  the  acts  oom- 
indictable  as  amounting  to  oonsplr-  plained  of  were  in  themselves  law- 
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ful,  and  if  they  oaused  loss  to  the  them  open  to  objection?  I  cannot 
appellants  that  was  one  of  the  neces-  see  that  they  were.  They  sought  to 
sary  results  of  competition.  It  re-  induce  shippers  to  employ  them 
mains  to  consider  the  further  con-  rather  than  the  plaintifib  by  ofTering 
tention  of  the  appellants  that  these  to  such  shippers  as  should  during  a 
actsof  respondents,  even  if  lawful  in  fixed  period  deal  exclusively  with 
themselves  if  done  by  an  individual,  them  the  advantage  of  a  rebate  upon 
are  illegal  and  give  rise  to  an  action  the  freights  they  had  paid.  This  is, 
as  having  been  done  in  the  execu-  in  effect,  nothing  more  than  the  or- 
tion  of  the  conference  agreement^  dinary  form  of  competition  between 
which  is  said  to  amoimt  to  a  con-  traders  by  offering  goods  or  services 
spiracy,  as  being  in  restraint  of  trade,  at  a  cheaper  rate  than  their  rival&*' 
and  so  against  public  i>olicy  and  ille-  Ck>ntinuing  he  said:  ''It  only  re- 
gal; but  this  contention,  I  think,  mains  for  me  to  refer  to  the  argu- 
also  faila  I  cannot  say  upon  the  ment  that  an  act  which  might  be 
evidence  that  the  agreement  in  ques-  lawful  for  one  to  do  becames  crimi- 
tion  was  calculated  to  have,  or  had,  nal  or  the  subject  of  civil  action  by 
any  such  result;  nor  even  if  it  had,  any  one  injured  by  it  if  done  by  sev- 
has  any  authority  (except  one,  no  eial  combining  together.  On  this 
doubt  entitled  to  great  weight,  but  point  I  think  the  law  is  accurately 
which  has  not  met  with  general  ap-  stated  by  Sir  W.  Erie  in  his  Treatise 
proval)  been  cited  to  show  that  such  on  the  Law  Relating  to  Trade  Unions, 
an  agreement,  even  if  void,  is  illegal ;  The  principle  he  lays  down  is  equally 
nor  even  that,  even  if  it  be  so,  an  ac-  applicable  to  combinations  other 
tion  lies  by  an  individual "  than  those  of  trade  uniona  He  says 
And  Lord  Hannen  said:  '*The  (pi  28):  'As  to  combination,  each 
question,  however,  raised  for  our  con-  person  has  a  right  to  choose  whether 
sideration  in  this  case  is  whether  a  he  will  labor  or  not;  and  also  to 
person  who  has  suffered  loss  in  his  choose  the  terms  on  which  he  will 
business  by  the  joint  action  of  those  consent  to  labor,  if  labor  be  his 
who  have  entered  into  such  agree-  choice.  The  power  of  choice  in  re- 
ment  can  recover  damages  from  spect  of  labor  and  terms  which  one 
them  for  the  injury  so  sustained.  In  person  may  exercise  and  declare 
considering  this  question  it  is  neces-  singly,  many  after  consultation  may 
sary  to  determine  upon  the  evidence  exercise  jointly,  and  they  may  make 
what  was  the  object  of  the  agree-  a  simultaneous  declaration  of  their 
ment  between  the  defendants,  and  choice,  and  may  lawfully  act  thereon 
what  were  the  means  by  which  they  for  the  immediate  purpose  of  obtain- 
sought  to  attain  that  object.  It  ap-  ing  the  required  terms;  but  they 
pears  to  me  that  their  object  was  to  cannot  create  any  mutual  obligation 
secure  to  themselves  the  benefit  of  having  the  legal  effect  of  binding 
the  carrying  trade  from  certain  each  other  not  to  work  or  not  to  em- 
ports.  It  cannot,  I  think,  be  reason-  ploy,  unless  upon  terms  allowed  by 
ably  suggested  that  this  is  unlawful  the  combination.' 
in  any  sense  of  the  word.  The  ob-  *'  In  considering  the  question,  how- 
ject  of  every  trader  is  to  procure  for  ever,  of  what  was  the  motive  of  the 
himself  as  large  a  share  of  the  trade  combination,  whether  it  was  for  the 
he  is  engaged  in  as  he  can.  If,  then,  purpose  of  injuring  othersi  or  merely 
the  object  of  the  defendants  was  le-  in  order  to  benefit  those  combining, 
gitimate,  were  the  means  adopted  by  the  fact  of  several  agreeing  to  a  com- 
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§  371.  Combination  by  consolidation  of  competing  compa- 
nies, by  the  formation  of  a  new  corporation  to  take  over  the 
assets  of  the  competing  companies,  the  object  being  to  diminish 
competition,  is  legal.^ 

§  273.  Combination  among  individuals  by  the  formation  of 
a  partnership  to  handle  prod'ace  or  merchandise  and  control 
competition  in  a  given  market  is  legal  where  no  fraud  or  de- 
ception is  practiced.^ 

§  373.  Combination  of  competing  gas  companies  by  one  com- 
pany purchasing  the  stock  and  bonds  of  a  rival  company  is  legal, 
the  purpose  of  the  combination  to  secure  itself  against  ruinous 
competition  being  held  a  ^^  lawful  purpose  "  under  the  laws  of 
New  York.' 

§  374.  Combination  of  competing  companies  by  agreement 
intended  to  avoid  competition  and  control  the  price  of  a  prod- 
uct which,  though  valuable,  is  not  of  prime  necessity,  is  legale 

§  375.  Combination  by  voluntary  association^  establishing  uni- 
form prices  or  charges  and  prohibiting  discounts  therefrom,  is 
legal  in  the  absence  of  evidence  to  show  that  association  con- 
trolled the  business  or  that  the  schedule  of  prices  was  unrea- 
sonable.* 

§  376.  Combinations  among  competitors,  the  object  of  which 
is  to  realize  a  fair  price  for  the  goods  manufactured  and  sold, 
do  not  contravene  any  rule  of  public  policy,  even  though  they 
operate  in  some  respects  as  in  restraint  of  trade.* 

N.  H.  100, 137,  20  Atl.  R.  888, 9  L.  R.  >  Rafferty  et  al  v.  Buffalo  City  Gas 

A.  689,  47  Am.  &  Eng.  R.  R  Gas.  859;  Ca  (1899),  87  App.  Div.  618:  Oakes  v. 

Eoehler  ▼.  Feuerbaoher  et  al.  (1876),  G.  W.  Ca,  148  N.  Y.  480,  88  N.  £.  R 

a  Ma  App.  11;  Central  Shade  RoUer  461. 

Ca  T.  Cushman,  148  Masa  858,  9  N.  ^  Gloucester  Isinglass  A  Glue  Ca 

R  R  629;  Dolph  v.  Troy  Laundry  v.  Russia  Cement  Co.  (1891),  164  Mass. 

Machinery  Ca  (1886),  28  Fed.  R  553;  92,  27  N.  K  R  1005. 

Sayre  v.  Louisville  U.  Ben.  Ass'n  >  Herriman  et  aL  v.  Menzies  (1896),. 

(1863).  62  Ky.  143;  Trenton  Potteries  115  CaL  16,  85  L.  R  A.  8ia 

Co.  y.  Olyphant  et  al.  (1899),  48  Atl.  *  Cohen  v.  Berlin  &  Jones  Envelope 

R  728;  Ontario  Salt  Ca  v.  Merchants*  Ca  et  aL  (1899),  56  N.  Y.  Supp.  588; 

Salt  Ca  (1871),  18  Grant*s  Ch.  R  540.  People  v.  Sheldon,  189  N.  Y.  251,  34 

iQakdale  Mfg.  Ca  et  aL  v.  Garst  N.  £.  R  785;  Leslie  ▼.  Lorillard,  110^ 

(1894),  18  R  L  484,  28  AtL  R  978;  N.  Y.  519,  581,  18  N.  £.  R  868;  Dia> 

Trenton  Potteries  Ca  v.  Olyphant  mond  Match  Ca  v.  Roeber,  106  N.  Y. 

(1899^^  48  AtL  R  72a  473,  18  N.  R  R  419;  Vinegar  Ca  ▼• 

>  Fftirbank  et  al.  v.  Leary  (1876),  Foehrenbach,  148  N,  Y.  58,  42  N.  E. 

40  Wia  687 ;  Live-Stock  Ass'n  v.  Levy,  R  403 ;  Drake  v.  Siebold,  81  Hun,  178^ 

64  N.  Y.  Sup.  Ct  82.  80  N.  Y.  a  697;  Matthews  v.  Asso 
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§  277.  Combination  of  all  competitors  to  control  trade  and 
prices  by  formation  of  new  corporation  to  take  entire  product 
and  act  as  exclusive  selling  agent  is  legal,  the  article  —  curtain 
shade  rollers  —  not  being  of  prime  necessity.^ 

§  278.  Combination  by  voluntary  association  among  compet- 
itors for  the  purpose  of  suppressing  ruinous  competition  and 
establishing  better  prices  through  the  appointment  of  an  ex- 
clusive selling  agent  and  a  supervisory  committee,  held  legal.* 

§  279.  Combination  of  two  competitors  by  formation  of  a 
partnership,  whereby  one  discontinued  his  business  for  a  speci- 
fied time,  held  legal  as  not  amounting  to  a  conspiracy,  and 
the  machinery  —  laundry  machinery — not  being  articles  of  ne- 
cessity.' 

§  280.  Combination  to  prevent  competition  by  subsidizing 
competitor  is  legal.* 

§  281  •  Combination  to  suppress  competition  by  means  of  con- 
tracts  with  independent  manufacturers  for  their  entire  products 
is  not  illegal  so  long  as  there  is  not  a  conspiracy  to  monopolize 
the  market* 

§  282.  Combination  of  workmen  for  protection  and  to  in- 
crease wages  is  legal;  so  also  is  the  combination  of  common 
carriers  to  guard  against  undue  competition  and  the  reducing 
of  freights  below  a  fair  compensation.' 

§  283.  Combination  of  ocean  carriers  to  keep  up  freight  rates, 
hold  trade  and  discourage  competition  is  legal  unless  conspiiv 
acy  to  maliciously  ruin  trade  of  competitors  is  shown.^ 

§  284.  Fraud  and  the  malicious  oppression  of  others  ille- 
gal.—  In  most  of  the  decisions  sustaining  combinations  the 

ciated  Press,  136  N.  Y.  883,  840,  82  N.  »  Dolph  v.  Troy  Laundry  Machinery 

K  R  981;  M.  &  L.  R.  Ck).  v.  Ck)noord  Ca  (1886),  28  Fed.  R.  55a 

Ry.  Ckx,  66  N.  H.  100, 127,  20  AtL  R.  *  Leslie  v.  Lorillard  et  aL,  110  N.  Y. 

888,  9  L.  R.  A.  689,  27  Atl.  R  288,  47  519, 18  N.  R  R.  86a 

Am.  &  Eng.  Ry.  Caa  859;  Morawetz  <^  Carter-Crume   Ckx    y.   Peurrung' 

on  Ck>rp.  (2d  ed.)  1131;  Koehler  ▼.  (1898),  86  Fed.  R  489. 

Feuerbacher  et  aL  (1876),  2  Ma  Appi  ^  Excepting,  of  course,  in  the  case 

11.  of  common  carriers,  where  federal  or 

1  Central  Shade  Roller  Ckx  t.  Gush-  state  statutes  control  rates,  combi* 

man,  143  Mass.  853,  9  N.  R  R  629.  nations  and  agreements.    Sayre  v» 

^Skraiuka   v..  Scharringhausen  Louisville  U.  Ben.  Ass'n  (1868),  6^ 

(1880),  8  Mo.  App.  522;  Ontario  Salt  Ky.  14a 

Ca  T.  Merchants'  Salt  Ca  (1871),  18  ?  Mogul  Steamship  Co.  v.  McGregor 

Giant's  Ch.  540.  et  al.  (1885),  L.  R  15  Q.  R  D.  476. 
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courts  are  very  careful  to  point  out  that  if  it  should  appear  that 
'the  object  of  a  combination  is  to  defraud  or  maliciously  injure 
or  oppress  others,  such  object  would  render  the  combination 
illegal,  as  amounting  to  a  conspiracy.^ 

§  285.  In  the  Mogul  Steamship  Oase  the  foundation  of  the 
action  was  the  charge  that  the  defendants  conspired  together 
to  injure  plaintiffs,  and  in  the  various  opinions  in  this  celebrated 
case  the  questions  of  fraud,  malice  and  oppression  were  dis- 
cussed more  fully  than  in  any  other  reported  case.^ 

§  386.  To  render  a  combination  unlawful  because  its  object 
is  to  defraud,  maliciously  injure  or  oppress  others,  this  element 
of  unlawfulness  must  appear  in  the  agreement  constituting  the 
combination.'  It  must  clearly  appear  that  the  combination 
was  organized  for  the  express  or  implied  purpose  of  defraud- 
ing, maliciously  injuring  or  oppressing  others.  The  wrongful 
intent  must  be  present.  If  the  combination  is  organized  for 
legitimate  purposes  it  is  legal  even  though  it  may,  in  the  prose- 
cution of  its  legitimate  objects,  incidentally  injure  and  even  riiin 
-others.  If  it  appears  that  injury  to  others  was  not  one  of  the 
objects  of  the  combination,  but  was  simply  an  incidental  result, 
the  combination  is  legal.  The  distinction  is  drawn  by  Chief 
Justice  Coleridge  in  the  Mogul  Steamship  Case  as  follows:  "I 
do  not  doubt  the  acts  done  by  the  defendants  here,  if  done 
wrongfully  and  maliciously,  or  if  done  in  furtherance  of  a 
wrongful  and  malicious  combination,  would  be  ground  for  an 
action  on  the  case  at  the  suit  of  one  who  has  suffered  injury 
from  them.  The  question  comes  at  last  to  this:  What  was  the 
character  of  these  acts,  and  what  was  the  motive  of  the  defend- 
ants in  doing  them?  The  defendants  are  traders,  with  enormous 
suras  of  money  embarked  in  their  adventures,  and  naturally 
and  allowably  desirous  to  reap  a  profit  from  their  trade.  They 
have  a  right  to  push  their  lawful  trade  by  all  lawful  means. 
They  have  a  right  to  endeavor  by  lawful  means  to  keep  their 
trade  in  their  own  hands,  and  by  the  same  means  to  exclude 
others  from  its  benefits  if  they  can.  Amongst  lawful  means  is 
certainly  included  the  inducing,  by  profitable  offers,  customers 
to  deal  with  them  rather  than  with  their  rivals.  It  follows 
that  they  may,  if  they  think  fit,  endeavor  to  induce  customers 

1  See  §§  233  and  note,  248  and  note,       >  See  g§  249  to  266,  mpra. 
And  262,  Buprcu  *  See  §  253,  ^upra. 
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to  deal  with  them  exclusively  by  giving  notice  that  only  to  ex- 
clusive customers  will  they  give  the  advantage  of  their  profit- 
able offers.  I  do  not  think  it  matters  that  the  withdrawal  of 
the  advantages  is  out  of  all  proportion  to  the  injury  inflicted 
on  those  who  withdraw  them  by  the  customers,  who  decline  to 
deal  exclusively  with  them,  dealing  with  other  traders.  It  is 
a  bargain  which  persons  in  the  position  of  the  defendants  here 
had  a  right  to  make,  and  those  who  are  parties  to  the  bargain 
must  take  it  or  leave  it  as  a  whole.  Of  coercion,  of  bribing,  I 
see  no  evidence."  ^ 

§  287.  Aside  from  the  question  of  fraud,  malice  and  oppres- 
sion, the  right  of  individuals,  partnerships  and  corporations  to 
consolidate  and  combine  to  further  their  interests  is  sustained 
upon  the  general  principles  hereinbefore  laid  down  at  length, 
except,  of  course,  where  limited  by  statutory  provisions.' 

§  288.  Combinations  presumed  legal. —  A  court  will  not 
assume  that  the  purpose  and  effect  of  a  combination  are  to  un- 
duly raise  the  prices  of  the  commodity  produced,  but  such  pur- 
pose  must  be  shown  aflarmatively.' 

§  289.  The  law  will  not  presume  an  agreement  to  be  void 
as  against  public  policy  when  it  is  susceptible  of  a  construction 
which  would  make  it  legal.* 

§  290.  The  invalidity  of  agreements  providing  for  such  com- 
binations is  never  to  be  inferred,  but  must  be  made  to  appear 
clearly.* 

§  291.  Injury  to  the  public  must  clearly  appear. —  Where 
it  is  claimed  that  a  combination  is  inimical  to  public  interest, 
the  apprehension  of  danger  should  rest  on  evident  grounds. 
Courts,  in  the  exercise  of  equitable  powers,  should  refrain  from 
interfering  with  the  conduct  of  the  affairs  of  individuals  or  cor- 
porations unless  such  conduct  in  some  tangible  form  threatens 
the  welfare  of  the  public* 

§  292.  Combinations  controlling  necessaries  of  life.— In  a 
number  of  cases  wherein  the  validity  of  combinations  has  been 

1  See  also  §  262,  supra,  *  Live-Stock  Ass'n  v.  Levy,  54  N.  Y. 

2  See  §§  189  to  208,  supra.  Sup.  Ct.  32. 

'  Central  Shade  Roller  Ca  v.  Gush-       ^  Herri  man  et  al.  v.  Menzies  et  aL 
man  (1887),  148  Mass.  853,  9  N.  E.  R    (1896;,  115  Cal.  16,  35  L.  R.  A.  8ia 
629.  6  Leslie  v.  Lorillard  et  al.  (1888),  110 

N.  Y.  519, 18  N.  E.  R.  363* 
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before  the  courts,  the  courts  have  considered  whether  or  not 
the  product  controlled  by  the  combination  is  or  is  not  a  neces>- 
sary  of  life.  For  instance,  in  sustaining  one  combination  it 
was  held  that  zinc  was  not  a  necessary  of  life.^  And  again, 
that  laundry  machinery,  although  articles  of  convenience,  were 
not  articles  of  necessity.^  In  so  far  as  these  decisions  turn  upon 
the  question  whether  or  not  the  products  in  question  were  nec- 
essaries of  life,  they  rest  upon  exploded  notions.  The  old  stat- 
utory offenses  of  regrating,  forestalling  and  engrossing  depended 
entirely  upon  the  question  whether  or  not  the  products  were 
necessaries  of  life  within  the  meaning  of  the  statute.  With 
the  repeal  of  the  ancient  law  and  the  disappearance  of  these 
offenses,  the  question  whether  or  not  a  given  product  controlled 
by  a  combination  or  an  individual  is  a  necessary  of  life  ceases 
to  have  any  practical  bearing.  It  would  be  difficult,  indeed, 
nowadays  to  say  what  are  and  what  are  not  necessaries  of  life. 
The  luxuries  of  one  generation  are  the  comforts  of  the  next 
and  the  necessaries  of  the  third.  If  the  legality  of  a  combina- 
tion were  to  turn  upon  the  question  whether  its  product  is  a 
necessary  of  life,  there  are  few  combinations  which  would  not 
be  held  —  and  very  properly  held  —  illegal,  as  attempting  to 
control  some  article  or  product  essential  to  the  well-being  of 
mankind.  A  conspiracy  to  injure  others  may  be  just  as  dis- 
astrous to  the  few  affected  in  the  perfumery  trade  as  in  the 
flour  trade;  and  whether  a  conspiracy  in  one  trade  is  as  inju- 
rious as  a  conspiracy  in  another  is  not  the  question  which  de- 
termines the  legality  or  illegality  of  the  combination.  The 
extent  of  the  injury  affects  the  amount  of  the  damages  in  an 
action  at  law;  but  whether  the  damages  be  large  or  small,  and 
whether  the  number  affected  be  many  or  few,  the  character  of 
the  combination,  whether  a  conspiracy  or  not,  is  determined 
by  considerations  entirely  aside  from  the  extent  of  the  damage 
inflicted. 

§  293.  Some  conclnsions  restated  in  the  light  of  the  de- 
cisions.— In  the  light  of  the  decisions  sustaining  combinations 
it  will  be  of  interest  to  restate  certain  propositions  heretofore 
outlined  and  indicated. 

1  Meredith  et  al.  y.  Zinc  &  Iron  Ca       ^  Dolph  v.  Troy  Laundry  Machinery 
(1897),  55  N.  J.  Eq.  212, 37  AtL  R.  539.    Ca  (1886),  28  Fed  R.  553. 
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Combinations  of  two  or  more  for  purposes  of  profit  ordina- 
rily take  one  of  the  following  forms: 

{a)  Partnerships. 

(J)  Corporations. 

{c)  Consolidations  of  partnerships  or  corporations  by  amal- 
gamation or  absorption,  usually  by  one  competitor  buying  up 
others,  or  the  organization  of  a  new  partnership  or  corporation 
to  buy  up  a  number  of  others. 

(d)  Voluntary  associations  to  promote  or  control  trade.* 

§  294.  And  it  appears  from  the  cases  cited  that  each  of  these 
different  forms  of  combination  has  been  repeatedly  sanctioned 
by  the  courts,  and  most  of  them  are,  or  have  been  at  different 
times,  authorized  by  statute. 

§  295.  It  is  apparent,  then,  that  the  test  of  the  legality  of  any 
combination  does  not  lie  in  its  form.  It  may  be  a  partnership, 
a  corporation,  a  consolidation,  or  a  voluntary  association,  and 
be  perfectly  legal.  The  form  of  the  combination  is  not  only 
no  test  of  legality,  but  it  is  no  evidence,  not  even  an  indication, 
of  legality  or  illegality.  So  far  as  any  given  form  is  concerned, 
whether  a  partnership,  a  corporation,  a  consolidation,  or  a  vol- 
untary association,  courts  must  attach  to  it  that  presumption 
of  legality  and  good  faith  which  attaches  to  all  contracts  and 
transactions  not  illegal  on  their  face. 

§  296.  The  fact  that  any  of  these  forms  of  combination  may 
be  used  to  cloak  a  conspiracy  does  not  affect  the  presumption 
of  legality  which  is  the  right  of  each. 

§  297.  The  test  of  the  validity  of  any  combination  is  found 
in  the  purposes  for  which  it  was  organized;  neither  the  form 
of  the  combination  nor  the  number  of  those  entering  into  it  is 
any  test  of  its  validity.  But  the  purposes  may  be  disclosed 
in  the  articles  or  charter,  and  the  number  and  personnel  of 
those  entering  into  the  combination  in  connection  with  the 
circumstances  may  in  some  cases  throw  light  upon  the  char- 
acter of  the  combination. 

1  Combination  by  the  pooling  or  The  law  of  the  "trust"  wiU  receive 

t  rusteeing  of  stocks  of  competing  cor-  due  consideration  in  its  proper  place ; 

porations  we  are  leaving  forsubse-  but  since  the  "trust"  is  a  form  of 

q  uent  consideration ;  it  is  the  **  trust "  combination  now  little  resorted  to,  the 

proper  and  is  a  modern  device  of  investigation  wiU  have  an  historical 

doubtful  utility  and  stiU  more  doubt-  rather  than  a  practical  interest, 
f  ul  legality — as  the  courts  have  liel  f\. 
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§  298.  Monopoly,  suppression  of  competition,  restraint  of 
trade. —  The  legality  of  combinations  is  ordinarily  challenged 
upon  the  grounds  that: 

1.  They  tend  to  create  a  monopoly. 

2.  They  tend  to  suppress  competition. 

3.  They  tend  to  restrain  trade. 

§  299.  Monopoly. —  The  law  of  monopoly  and  its  application 
to  modern  combinations  has  been  already  fully  discussed.  (See 
Part  I.)  The  odium  which  attaches  to  the  term  on  account  of 
its  origin  and  early  associations  is  made  to  do  heroic  service  in 
the  popular  discussion  of  modern  combinations,  though  in  real- 
ity the  early  law  and  prejudice  against  monopolies  have  no 
application  whatsoever. 

§  300.  A  modern  combination,  whether  a  partnership,  a  cor- 
poration, or  a  large  combination,  is  not  illegal  because  it  may 
possess  a  monopoly  of  the  trade  in  its  line.  Monopoly  is  not  a 
test  of  legality.  It  is  obvious  that  the  significance  of  the  term 
is  largely  relative.  In  its  absolute  sense  it  means  the  control 
of  a  given  product  or  article  in  a  given  market;  this  market 
may  be  large  or  small.  The  one  blacksmith  in  a  country  vil- 
lage has  a  monopoly  of  his  very  important  trade  in  that  locality y 
the  extent  and  character  of  his  monopoly  being  determined 
largely  by  the  distance  which  separates  him  from  a  possible 
competitor.  If  there  happens  to  be  no  blacksmith  within  a 
wide  radius,  his  prices  and  terms  for  work  may  be  limited  only 
by  the  fear  of  competition  springing  up.  What  is  true  of  the 
single  blacksmith  is  equally  true  of  the  single  miller,  and  so  on, 
through  a  long  line  of  trades  and  industries.  An  individual  or 
a  partnership  or  a  corporation  may  have,  for  the  time  being,  a 
complete  monopoly  of  the  market  under  its  control  with  power 
to  regulate  prices  within  very  wide  areas,  and  yet  be  doing  a 
legitimate  business  along  legitimate  lines.  On  the  other  hand, 
two  individuals  in  a  small  village  may  have  no  monopoly  what- 
soever and  yet  engage  in  an  illegal  combination  the  object  of 
which  is  to  defraud  or  oppress  others.  If  monopoly  were  a 
test  of  legality,  the  voluntary  disappearance  of  competitors 
might  leave  a  corporation  theretofore  legal  in  such  control  of 
the  market  as  to  render  it  illegal,  because  possessing  a  monop- 
oly; or  a  combination  illegal  in  its  original  objects  and  pur- 
poses might  be  held  legal  because  so  much  competition  had 
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arisen  as  to  leave  it  with  no  control  whatsoever  over  the^ 
market. 

§  301.  In  the  cases  sustaining  combinations  already  passed 
in  review,  the  courts  frequently  said  that  the  combination  under 
consideration  was  not  illegal  because  it  controlled  only  a  frac- 
tion of  the  market  and  did  not  tend  to  create  a  monopoly. 

§  302.  In  cases  condemning  combinations  as  illegal,  which 
will  be  reviewed  in  a  subsequent  chapter,  it  will  be  found  that 
the  courts,  under  conditions  almost  precisely  similar,  have  held 
that  the  combinations  were  illegal  because  they  controlled  so 
large  a  fraction  of  a  given  market  that  they  tended  to  create 
a  monopoly. 

§  303.  These  decisions  cannot  be  reconciled,  but  on  examina- 
tion it  will  appear  that  the  court  in  each  case  was  influenced 
largely  by  the  facts;  and  where  the  control  of  the  market  did 
not  seem  to  be  of  serious  inconvenience  to  the  public,  and  the^ 
advantages  of  the  combination  to  the  parties  thereto  seemed 
to  be  of  a  legitimate  character,  the  courts  sustain  the  combina* 
tion;  but  where  the  control  of  the  market  seemed  to  be  such 
as  to  promise  more  or  less  disadvantage  to  the  public,  the- 
courts  condemn  the  combination  as  tending  to  create  a  monop- 
olv.  In  some  cases  the  decisions  are  so  broad  as  to  condemn, 
every  combination  which  tends  toward  the  creation  of  monop- 
oly;  in  other  cases  the  courts  seem  to  disregard  the  tendency 
and  regard  only  the  actual  results,  namely,  whether  the  con- 
trol secured  was  exercised  oppressively  or  not. 

§  304,  Every  co-operation  of  individuals  in  the  commercial 
and  industrial  world  tends  in  some  degree  toward  a  more  per- 
fect control  of  a  given  market  by  the  individuals  so  co-operat- 
ing. That  is  one  of  the  prime  objects  of  co-operation,  and 
therefore  every  co-operation  of  two  or  more  individuals  in  the 
industrial  and  commercial  world  may  be  said  to  tend  toward 
the  creation  of  monopoly.  If  the  co-operation  is  so  extensive 
as  to  embrace  all  engaged  in  a  given  pursuit,,  the  monopoly  for 
the  time  being  is  complete. 

§  306.  Whether  or  not  a  given  combination  possesses  a  mo- 
nopoly of  the  market  may  be  an  interesting  economic  fact,  but 
such  fact  has  very  little  bearing  upon  the  legality  or  illegality 
of  the  original  purposes  or  objects  of  the  combination.  The 
object  of  a  combination  may  be  to  secure  complete  control  of 
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the  market,  and  such  object  is  entirely  legitimate,  provided 
the  means  to  be  used  to  attain  the  object  are  neither  immoral, 
unlawful  nor  oppressive. 

§  806.  When  a  court  says,  "  monopolies  are  liable  to  be  op- 
pressive, and  hence  are  deemed  to  be  hostile  to  the  public 
good,"/  that  is  one  of  those  sweeping  generalizations  based 
upon  the  ancient  prejudice  against  genuine  monopolies.  A 
grant  from  the  crown  of  a  monopoly  was  obnoxious  because  it 
forbade  competition ;  nowadays  nothing  begets  competition  so 
quickly  as  a  temporary  monopoly,  and  the  more  oppressive  the 
monopoly  for  the  time  being  the  quicker  and  fiercer  the  com- 
petition, until  it  has  come  to  be  almost  a  business  maxim  that 
^  if  you  would  control  trade  you  must  reduce  prices." 

§  307.  Suppression  of  competition. —  The  fact  that  one  of 
the  objects  of  combination  is  to  get  rid  of  competition  is  not  a 
test  of  the  legality  of  a  combination.  Every  combination  of 
two  or  more  individuals  engaged  in  the  same  trade  has  for  one 
•of  its  objects  the  suppression  of  the  competition  that  exists  be- 
tween them.  It  is  entirely  legitimate  for  individuals,  partner- 
ships and  private  corporations  {qiuisirpuhlic  corporations,  such 
as  railway  companies,  telephone  and  telegraph  companies,  gas 
•companies  and  companies  supplying  water  to  cities,  etc.,  do 
.not  fall  within  this  generalization)  to  combine  together  for  the 
express  purpose  of  suppressing  the  competition  that  exists  be- 
tween them. 

§  308.  Competition  has  its  disadvantages  as  well  as  its  ad- 
vantages, and  may  be  the  death  as  well  as  the  life  of  trade. 

§  309.  The  essential  quality  of  competition  is  that  it  shall  be 
the  result  of  free  choice  of  the  individual,  and  not  of  any  legal 
or  moral  obligation  or  duty.* 

§  310.  There  is  no  foundation  either  in  law  or  morals  for 
the  proposition  that  the  public  have  the  right  to  have  private 
owners  of  private  property  continue  to  do  business  in  compe- 
tition with  each  other.' 

§  311.  The  following  expressions  from  opinions  in  the  several 
^ases  are  in  point:  ^'Excessive  competition  may  sometimes  re- 

1  Oakdale  Mfg.  Co.  v.  Garst  (1894),  >  Meredith  et  aL  y.  Zinc  &  Iron 

18  R  L  484,  28  AtL  R.  97a  Ca  (1897),  55  N.  J,  Eq.  212,  37  AtL  R. 

s  Meredith  et  aL  v.  Zinc  &  Iron  Ca  53a 
<1897),  55  N.  J.  Eq.  312,  87  Atl.  R.  539. 
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suit  in  actual  injury  to  the  public,  and  competitive  contracts, 
to  avert  personal  ruin,  may  be  perfectly  reasonable.  It  is  only 
when  such  contracts  are  publicly  oppressive  that  they  become 
unreasonable  and  are  condemned  as  against  public  policy."  ^ 

§  312.  "  But  not  all  combinations  are  condemned,  and  self- 
preservation  may  justify  prevention  of  undue  and  ruinous  com- 
petition when  the  prevention  is  sought  by  fair  and  legal  meth- 
ods."^ 

§  313.  "  Combinations  between  individuals  or  firms  for  the 
regulation  of  prices,  and  of  competition  in  business,  are  not 
monopolies,  and  are  not  unlawful  as  in  restraint  of  trade,  so 
long  as  they  are  reasonable  and  do  not  include  all  of  a  com- 
modity or  trade,  or  create  such  restrictions  as  to  materially 
affect  freedom  of  commerce." ' 

§  314.  The  tendency  of  the  courts  is  to  regard  contracts  in 
partial  restraint  of  competition  with  less  disfavor  than  for- 
merly, and  the  strictness  of  the  ancient  rule  has  been  greatly 
modified  by  the  modern  cases,  except  where  public  franchises 
and  quasi-public  corporations  are  concerned.* 

§  315.  "An  agreement  between  a  number  of  persons  to  act 
concerted ly  in  fixing  prices  at  which  they  will  sell  a  particu- 
lar commodity  in  a  particular  city  is  not  illegal  as  being  in 
restraint  of  trade  unless  it  appears  that  they  have  a  monopoly 
of  that  commodity."* 

§  316.  "  I  know  of  no  rule  of  law  ever  having  existed  which 
prohibited  a  certain  number  (not  all)  of  the  producers  of  a 
staple  commodity  agreeing  not  to  sell  below  a  certain  price."* 

§  317.  "  I  think  it  would  be  unsafe  to  adopt  as  a  rule  of  law 
every  maxim  which  is  current  in  the  counting  room.  It  was  said 
some  three  hundred  years  ago  that  trade  and  traflBc  were  the  life 
of  every  commonwealth,  especially  of  an  island.  {City  ofZan- 
don^e  Casey  8  Co.  125.)  If  it  be  true  also  that  competition  is  the  life 
of  trade,  it  may  follow  such  premises  that  he  who  relaxes  com- 
petition commits  an  act  injurious  to  trade;  and  not  only  so,  but 

1  People  V.  North  River  Sugar  Re-  v.  People's  Gas  Light  &  Coke  Ca, 

fining  Ck).,  54  Hun,  354,  7  N.  Y.  S.  40ft.  121  111.  580. 

2 Vinegar  Co.  v.  Foehrenbach,  148       ^Ray>  Contractual  Limitations, 

N.  Y.  58,  42  N.  R  R  403.  p^  223. 

3  Herriman  et  aL  y.  Menzies  et  aL       ^  Ontario  Salt  Ca  v.  Merchants' 

<1896),  115  CaL  16,  85  L.  R.  A.  3ia  Salt  Ca,  18  Grant's  Ch.  540. 

^  Chicago  Gas  Light  &  Coke  Ca 
14 
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he  commits  an  overt  act  of  treason  against  the  commonwealth. 
But  I  apprehend  that  it  is  not  true  that  competition  is  the  life^ 
of  trade.  On  the  contrary,  that  maxim  is  the  least  reliable  of 
the  host  that  may  be  picked  up  in  every  market  place.  It  is 
in  fact  a  shibboleth  of  mere  gambling  speculation,  and  is  hardly 
entitled  to  take  rank  as  an  axiom  in  the  jurisprudence  of  this 
country.  I  believe  universal  observation  will  attest  that  for 
the  last  quarter  of  a  century  competition  in  trade  has  caused 
more  individual  distress,  if  not  more  public  injury,  than  the 
want  of  competition.  Indeed,  by  reducing  prices  below  or  rais- 
ing them  above  values  (as  the  nature  of  the  trade  prompted), 
competition  has  done  more  to  monopolize  trade,  or  to  secure 
exclusive  advantages  in  it,  than  has  been  done  by  contract."  * 

§  818.  "  The  obtaining  by  dealers  of  a  fair  and  reasonable 
price  for  what  they  sell  does  not  seem  to  contravene  public 
policy  or  to  work  an  injury  to  individuals.  On  the  contrary, 
the  general  interests  are  promoted  by  activity  in  trade,  which 
cannot  permanently  exist  without  reasonable  encouragement 
to  those  engaged  in  it." ' 

§  319.  "  It  cannot  be  doubted  but  that  the  defendant  had  tha 
right  to  buy  out  all  the  envelope  manufacturing  business  and 
to  consolidate  the  same,  and  even  though  they  thereby  obtain 
power  to  end  competition  and  arbitrarily  fix  prices.  Because 
some  of  these  results  flow  from  a  combination  where  the  par- 
ties remain  the  owners  of  the  business,  it  does  not  necessarily 
follow  the  combination  is  unlawful." ' 

§  320.  "  While,  without  doubt,  contracts  which  have  a  direct 
tendency  to  prevent  a  healthy  competition  are  detrimental  ta 
the  public,  and  consequently  against  public  policy,  it  is  equally 
free  from  doubt  that  when  such  contracts  prevent  an  unhealthy 
competition  and  yet  furnish  the  public  with  adequate  facilities 
at  fixed  and  reasonable  rates,  they  are  beneficial  and  in  accord 
with  sound  principles  of  public  policy.  For  the  lessons  of  ex- 
perience, as  well  as  the  deductions  of  reason,  amply  demonstrate 
that  public  interest  is  not  subserved  by  competition  which  re- 
duces the  rate  of  transportation  below  the  standard  of  fair  com- 
pensation." * 

1  Kellogg  V. Larkin  (1851), 3 Pinnej  'Cohen  ▼.  Berlin  &  Jones  Envel- 

(Wis.),  123.  56  Am.  Dea  178-181.  ope  Ca  (18d9),  56  N.  Y.  a  58a 

'People  V.  Sheldon,  139  N.  Y.  251,  « M.  <&;  Lu  R.  R  Ga  t.  Concord  R.  R. 

34  N.  E.  R.  785w  Ca,66  N.  H.  100, 20  4a  R.  383»  9  L.  R.. 
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§  321.  "It  is  not  obnoxious  to  good  morals  or  to  the  rights 
of  the  public  that  two  rival  traders  agree  to  consolidate  their 
concerns,  and  that  one  shall  discontinue  business  and  become 
a  partner  with  the  other  for  a  specified  term.  It  may  happen 
as  the  result  of  such  an  arrangement  that  the  public  have  to 
pay  more  for  the  commodities  in  which  the  parties  deal;  but 
the  public  are  not  obliged  to  buy  of  them.  Certainly  the  pub- 
lic have  no  right  to  complain  so  long  as  the  transaction  falls 
short  of  a  conspiracy  between  the  parties  to  control  prices  by 
creating  a  monopoly."  * 

§  323,  "If  the  business  of  a  private  individual  or  corpora- 
tion is  threatened  with  competition,  a  contract  with  the  com- 
petitor that  he  shall  abandon  his  enterprise  and  take  employ- 
ment at  an  agreed  compensation  with  such  corporation  or 
individual  is  not  against  public  policy.  Such  an  agreement 
fairly  entered  into  is  legitimate  business."  * 

§  323.  These  and  many  similar  utterances  which  might  be 
cited  show  that  the  courts  are  by  no  means  unanimous  in  hold- 
ing that  whatever  tends  to  restrict  competition  is  contrary  to 
public  policy.  Whether  or  not  competition  is  on  the  M^hole 
beneficial  is  an  economic  question  rather  than  a  legal  one. 

§  324.  Even  though  a  combination  may  have  the  effect  to 
diminish  the  number  of  competitors  in  business  and  thereby 
suppress  competition,  it  does  not  follow  that  it  is  illegal.  Such 
a  rule  would  produce  greater  public  injury  than  that  which  it 
seeks  to  cure,  and  it  would  be  impracticable.  Such  a  rule  would 
forbid  partnerships  and  would  forbid  sales  of  business  and  good 
will  by  those  engaged  in  a  common  business;  it  would  cut  off 
consolidations  which  secure  the  advantages  resulting  from 
united  capital  and  economy  of  administration;  and  it  would 
hamper  the  familar  conduct  of  commerce  in  many  ways.' 

§  325.  It  is  clearly  established  that  either  an  individual,  a 
partnership  or  a  corporation  that  has  built  up  a  business  and  a 
valuable  good  will  may,  with  the  consent  of  all  parties  inter- 
ested, sell  the  same  to  any  party  or  corporation  that  wishes 
to  purchase,  and  in  order  to  get  the  full  benefit  of  the  good 

A.  689,  47  Am.  &  Eng.  R.  R  Cas.  ^  Oakes  v.  C.  W.  Ca,  143  N.  T.  430, 

859.  38  N.  E.  R  461. 

1  Dolph  V.  Troy  Laundry  Machin-  '  Oakdale  Mfg.  Ca  et  al.  v.  Garst 

ery  Ca  (1886),  28  Fed.  R.  55a  (1894),  18  R.  L  484  28  AtL  R.  97a 
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will  that  has  been  built  up  the  vendor  may  agree  for  a  limited 
period  and  within  a  limited  area  not  to  engage  in  the  same 
business.^ 

§  336.  Every  consolidation  which  results  from  the  parchase 
of  a  rival  competing  business  tends  to  suppress  competition, 
and  yet  such  consolidations  are  not  only  upheld,  but  agree- 
ments for  the  same  are  enforced  by  the  courts. 

§  327,  Furthermore,  it  is  well  settled  that  agreements  which 
have  for  their  purpose  the  realization  of  a  fair  price  for  the 
product  manufactured  and  sold  by  the  parties  thereto  are  valid 
and  binding,  even  though  in  some  respects  they  operate  to  sup- 
press competition  and  restrain  trade.* 

§  328.  Even  in  the  case  of  a  ^t^o^'-publio  corporation,  a  gas 
company,  the  court  of  appeals  of  New  York  held  that  one 
company  might  acquire  control  of  a  rival  corporation  for  the 
express  purpose  of  preventing  competition.*  It  is,  perhaps,  a 
matter  of  doubt  whether  the  courts  generally  will  go  to  the 
extent  reached  in  this  decision.  Qium-^nblio  corporations 
stand  on  a  very  different  footing  from  private  corporations, 
and,  within  constitutional  limitations,  the  people  have  a  right 
to  interfere  and  control  consolidations  and  combinations  of 
corporations  performing  public  functions  and  enjoying  fran- 
chises and  privileges  of  a  more  or  less  exclusive  nature. 

§  329.  Competition  is  the  cause  of  most  of  the  failures  in 
the  commercial  and  industrial  world.  It  is  drastic  in  its  oper- 
ation, and  probably  causes  more  trouble  and  disaster  the  world 
over  than  all  the  combinations  taken  together.  So  far  as  the 
practical  operation  of  a  combination  is  concerned,  it  frequently 
happens  that  the  real  danger  is  not  that  competition  will  be 
destroyed  by  the  absorption  of  rival  plants,  but  that  the  com- 
bination will  use  its  power  to  crush  existing  and  threatened 
competition  by  so  slaughtering  prices  for  a  time  as  to  ruin  all 
who  are  not  parties  to  the  combination.  For  the  time  being 
the  consumers  may  be  directly  and  largely  benefited  by  such 

1  Tode  V.  Gross,  127  N.  Y.  480,  28  N.  R  R.  785;  Cohen  v.  Berlin  &  Jones 
E.  R.  469;  Oakdale  Mfg.  Ca  ▼.  Oarst  Envelope  Ca  et  al.  (1899),  56  N.  Y. 
(1894),  18  R  L  484,  28  AtL  R.  97a  See  Supp.  588;  Central  Shade  Roller  Ca 
also  the  many  cases  reviewed  in  the  v.  Cushman  (1887),  143  Masa  862, 9  N. 
chapters  relating  to  Contracts  in  Re-  £.  R  629. 

straint  of  Trada  *  Rafferty  et  aL  v.  Buffalo  City  Gas 

2  Sheldon  Case^  139  N.  Y.  251,  34  N.    Ca  (1899),  37  App.  Div.  6ia 
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slaughter  of  prices.  The  object  of  the  combination  is  un- 
doubtedly to  gain  such  control  of  the  market  as  to  enable  it  to 
raise  prices  in  the  near  future,  but  this  object  is  not  always  at- 
tained, and  if  attained  it  is  seldom  that  prices  are  maintained 
for  any  great  length  of  time  abnormally  high.  But  aside 
from  these  details  of  the  practical  operation  of  a  combination, 
it  is  clear  from  the  propositions  above  laid  down  that  the  sup- 
pression of  competition  is  not  a  test  of  legality. 

§  330.  Restraint  of  trade. —  Among  the  reasons  frequently 
assigned  for  holding  combinations  illegal  is  that  they  are  "  in 
restraint  of  trade,"  as,  for  instance,  "  It  is  in  restraint  of  trade 
and  unlawful  for  a  manufacturer  to  become  a  party  to  a  com- 
bination which  shall  prevent  any  of  his  customers  from  ob- 
taining other  goods  of  other  manufacturers  because  those  cus- 
tomers violate  the  agreement  with  him  in  respect  to  the  cutting 
of  prices."  ^  Now  such  a  combination  may  be  unlawful  because 
a  conspiracy,  but  it  is  not  unlawful  because  "in  restraint  of 
trade."  This  is  an  illustration  of  how  loosely  the  phrase  is 
vised  by  the  courts. 

§331.  The  law  of  "contracts  in  restraint  of  trade"  will 
be  fully  considered  further  on.  That  law  had  its  origin  in 
contracts  whereby  a  party  bound  himself  to  refrain  from  fol- 
lowing his  trade  or  profession  for  a  period  in  a  given  territory ; 
it  had  no  connection  whatsoever  with  combinations;  and  the 
public  policy  which  condemns  such  contracts  rests  upon  con- 
siderations entirely  foreign  to  any  rules  against  combinations. 
The  law  of  "  contracts  in  restraint  of  trade  "  is  of  interest  in 
connection  with  the  law  of  combinations  for  two  reasons  only, 
namely:  First,  properly,  because  in  forming  combinations  it  is 
frequently  the  practice  to  take  from  parties  thereto  a  bond  or 
an  agreement  not  to  engage  in  the  same  business  for  a  period 
in  the  territory  covered  — •  the  validity  of  these  contracts  must 
be  determined  on  their  merits;  second,  improperly,  because 
courts,  as  already  stated,  so  often  urge  as  one  of  the  reasons 
why  a  combination  is  illegal,  that  it  is  "  in  restraint  of  trade." 

§  332 «  Contracts  are  no  longer  void  because  in  restraint  of 
trade,  but  they  may  be  void  because  in  unreasonable  restraint 
of  trade.  As  will  clearly  appear  hereinafter,  the  courts  uphold 
and  enforce  contracts  whereby  a  party  selling  the  good  will 

1  Parker  &  Sons  v.  National  Druggists'  Ass'n  et  aL,  50  N.  Y.  a  1064. 
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of  bis  business  or  profession  binds  bimself  not  to  engage  in 
the  same  trade  or  practice  the  same  profession  within  a  limited 
area  for  a  limited  period.  The  test  of  the  validity  of  such  a 
contract  is  whether  the  restraint  imposed  is  reasonable  under 
the  circumstances,  and  ia  no  more  than  is  reasonably  necessary 
to  properly  protect  the  party  purchasing  the  good  will  of  the 
business  or  profession  in  the  enjoyment  of  the  same.  If  the 
restraint  is  no  more  than  is  reasonably  necessary  for  such  pro- 
tection, the  courts  will  not  only  uphold  the  contract,  but  will 
enforce  its  specific  performance,  and  will,  if  necessary,  restrain 
the  vendor  by  injunction  from  competing  with  his  vendee 
within  the  locality  described.  Unless  contracts  of  this  nature 
were  upheld,  the  man  who  by  industry  has  made  the  good 
will  of  his  business  or  profession  valuable  would  be  unable  to 
dispose  of  it. 

§  333.  Early  efforts  of  interested  parties  to  bind  others  to 
refrain  from  practicing  a  profession  or  following  a  trade  in 
localities  of  a  wide  area,  and  for  long  and  unreasonable  periods 
of  time,  brought  contracts  in  restraint  of  trade  into  disrepute, 
and  for  a  time  the  courts  were  inclined  to  hold  all  such  contracts 
invalid  as  contrary  to  public  policy,  upon  the  ground  that  the 
public  was  deprived  of  the  valuable  services  of  the  individual 
so  bound.  The  odium  which  attached  to  these  contracts,  car- 
ried as  they  were  to  unreasonable  limits,  has  in  a  measure  clung 
to  the  phrase  "  contracts  in  restraint  of  trade," —  just  as  the 
odium  attaching  to  ancient  monopolies  still  clings  to  the  term 
^^ monopoly;"  and  this  odium  is  made  to  reflect  upon  com- 
binations by  holding  that  agreements  creating  combinations 
are  "  in  restraint  of  trade,"  whereas,  as  a  matter  of  fact,  agree- 
ments at  the  foundation  of  combinations  have  no  resemblance 
whatsoever  to  contracts  in  restraint  of  trade. 
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§  335.  Statutes  against  combinations. —  As  has  been  said 
several  times  in  the  progress  of  this  discussi6n,  the  statutes, 
both  state  and  federal,  affecting  combinations  will  receive  sep- 
arate consideration.  Many  of  these  statutes  are  so  sweeping 
and  so  arbitrary  in  their  terms  that  it  is  utterly  impossible  to 
find  any  place  for  them  in  a  logical  investigation  of  the  prin- 
ciples underlying  the  law  of  combinations. 

§  336.  The  common  law. —  Aside  from  statutory  provisions 
the  legality  of  every  combination  must  be  determined  accord- 
ing to  certain  definite  legal  principles.  These  principles  must 
necessarily  be  independent  of  shifting  popular  prejudice  and 
political  considerations.  It  is  the  glory  of  the  common  law 
that  its  fundamental  conceptions  are  sufficiently  elastic  to  cover 
the  rapidly  developing  relations  and  conditions  of  a  progressive 
society,  and  it  would  be  strange  indeed  if  in  this  latter  end  of 
the  nineteenth  century  relations  and  conditions  developed  of  a 
character  so  new  and  novel  that  the  fundamental  principles  of 
the  common  law  were  found  either  inapplicable  or  inadequate 
to  control.  The  common  law  is  a  complete  philosophy  of  legal 
relations,  and  as  such  must  necessarily  embrace  and  provide 
for  every  contingency  that  can  possibly  arise  in  the  develop- 
ment of  society.  It  is  not  a  code,  nor  is  it  so  much  a  science 
as  a  philosophy,  and  as  a  philosophy  in  its  development  it  keeps 
pace  with  the  development  of  man  himself,  so  that  whatever 
man  does  for  or  against  his  fellow-man  finds  its  approval  or 
condemnation  in  the  common  law.  The  very  phrase  "  com- 
mon law  "  in  its  broadest  significance  means  the  law  common 
to  all  men,  that  is,  those  rules  of  conduct  of  such  universal 
validity  that  the}^  are  common  to  all  men;  and  the  common 
law  would  be  a  petrification  indeed  if  it  were  possible  for  man 
to  devise  a  new  conduct  or  a  new  relation  which  would  not  be 
covered  comprehensively  by  some  fundamental  principle  of  the 
common  law. 

§  337.  Conspiracy. —  Illegal  combinations  are  not  unknown 
to  the  common  law;  they  fall  naturally  and  logically  under 
the  law  relating  to  conspiracy.  As  has  been  already  stated,  a 
conspiracy  is  the  illegal  species  of  the  genus  combination.  In 
and  of  itself  the  term  "combination"  imports  neither  legality 
nor  illegality,  any  more  than  the  term  "  co-operation  **  or  "  asso- 
ciation," or  the  still  more  limited  term  "partnership"  or  "cor- 
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poration."  Or  rather,  it  is  more  exact  to  say  that  the  term 
"  combination  "  imports  legality  rather  than  illegality,  for  the 
law  has  provided  a  specific  term,  namely,  "  conspiracy,"  which 
covers  all  combinations  that  are  illegal;  and  therefore  a  casual 
reference  to  combination  or  association  should  imply  to  the  or- 
dinary mind  legal  forms  of  co-operation,  since  if  illegal  forms 
are  meant  the  term  "  conspiracy  "  is  used. 

The  common  law  governing  conspiracies  is  broad  enough  to 
cover  every  conceivable  form  of  illegal  combination,  unless  it 
is  seriously  proposed  to  arbitrarily  limit  the  extent  to  which 
both  labor  and  capital  shall  be  permitted  to  co-operate,  and  to 
say  combinations  greater  than  a  given  magnitude  are  illegal 
simply  on  account  of  their  magnitude,  whereas  combinations 
of  a  lesser  magnitude  are  not  illegal.  There  is  no  conceivable 
element  of  illegality  attaching  to  a  combination  which  is  not 
covered  by  some  principle  or  proposition  of  the  common  law 
relating  to  conspiracies.  These  controlling  principles  of  the 
common  law  will  be  investigated  under  the  following  heads  r 

(A)  The  law  of  conspiracy ; 

(B)  The  law  of  criminal  conspiracy; 
(0)  The  law  of  civil  conspiracy. 

(A)  The  Law  of  Conspikaot. 

§  338.  The  existence  of  a  conspiracy  is  subject  to  investiga- 
tion in  — 

{a)  The  criminal  court.— Upon  indictment  or  information. 

(J)  The  civil  court. —  Directly  by  actions  at  law  instituted  by 
parties  injured  to  recover  damages  sustained  as  the  result  of  the 
conspiracy;  or  by  proceedings  in  the  nature  of  quo  war^ranta 
instituted  on  behalf  of  the  public;  or  indirectly  and  collaterally 
by  suits  and  controversies  in  which  the  court  is  called  upon  to 
construe  or  enforce  bonds,  contracts  and  agreements  upon  which 
the  combination  is  founded  or  in  which  the  combination  is  in- 
terested. 

§  339.  Wider  latitude  exercised  on  the  civil  side. — As  the 
cases  of  illegal  combinations  are  reviewed,  it  will  be  found  that, 
wide  as  has  been  the  latitude  exercised  on  the  criminal  side  in 
extending  the  law  of  criminal  conspiracy,  the  courts  on  the 
civil  side  have  exercised  a  still  wider  discretion  in  holding  com- 
binations to  amount  to  civil  conspiracies,  and  in  refusing  to  ea- 
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force  contractft  and  agreements  upon  which  they  are  founded 
or  in  which  they  are  interested* 

§  340.  DefinitfoD  of  eonspiraey  restated. — The  definition  of 
eonspiracy  hereinbefore  given  ^  may  yery  properly  be  restated 
in  this  connection : 

Conspiracy  is  the  combination  of  two  or  more  persons  to 
<lo  (a)  something  that  is  unlawful,  oppressive  or  immoral;  or 
(b)  something  that  is  not  unlawful,  oppressive  or  immoral,  by 
unlawful,  oppressive  or  immoral  means;  (c)  something  that 
is  pnlawful,  oppressive  or  immoral,  by  unlawful,  oppressive  or 
immoral  means. 

This  definition  is  comprehensive  in  its  nature,  and  includes 
both  civil  and  criminal  conspiracies.  While  many  of  the  de- 
cisions go  so  far  as  to  either  hold  or  intimate  that  parties  are 
subject  to  indictment  and  conviction  for  combining  together  to 
do  something  that  is  simply  oppressive,  but  which  is  not  in  any 
sense  criminal,  these  decisions  are  extreme  in  their  nature  and 
do  not  command  the  approval  of  the  sober  judgment  of  the  dis- 
interested legal  mind.  The  civil  court  may  award  damages  to 
parties  injured  by  a  conspiracy  to  oppress,  but  it  violates  the 
sense  of  justice  to  say  that  a  man  shall  be  punished  criminally 
for  doing  that  which  is  neither  directly  nor  indirectly  a  viola- 
tion of  any  provision  of  the  criminal  law.  Furthermore,  the 
eivil  courts  will  give  full  eflfect  to  the  doctrine  of  public  policy, 
and  will  refuse  to  enforce  any  agreement  lying  at  the  founda- 
tion of  a  combination  to  do  something  contrary  to  public  pol- 
icy ;  but  it  will  not  do  to  say  that  the  parties  to  a  combination, 
which  is  illegal  because  in  its  objects  it  contemplates  doing 
something  contrary  to  public  policy,  are  subject  to  prosecu- 
tion and  conviction  when  at  no  time  did  they  intend  doing 
anything  of  a  criminal  character. 

(B)  The  Law  of  Crimikal  CoKSPrRAor. 

§  341.  Criminal  conspiracy  defined. — A  criminal  conspiracy 
is  a  combination  of  two  or  more  persons  to  do  something  which 
is  criminal,  or  to  do  something  which  is  not  criminal  by  criminal 
means,  or  something  which  is  criminal  by  criminal  means. 

The  foregoing  is  a  strict  and  logical  definition  of  a  criminal 

»See§171. 
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conspiracy.  It  excludes  from  the  category  of  criminal  con- 
spiracies  all  conspiracies  which  contemplate  neither  as  a  means 
nor  an  object  some  criminal  purpose.  Under  this  strict  defini- 
tion a  conspiracy  is  not  criminal  unless  in  either  the  means  or 
the  object  contemplated  the  criminal  element  appears. 

§  343.  Chief  Justice  Shaw's  definition.—  The  well-known 
definition  of  Chief  Justice  Shaw*  is  as  follows:  "Without  at- 
tempting to  review  or  reconcile  all  the  cases,  we  are  of  opinion 
that  as  a  general  description,  though  perhaps  not  a  precise  or 
accurate  definition,  a  conspiracy  must  be  a  combination  of  two 
or  more  persons,  by  some  concerted  action,  to  accomplish  some 
criminal  or  unlawful  purpose,  or  to  accomplish  some  purpose  not 
in  itself  criminal  or  unlawful,  by  criminal  or  unlawful  means. 
We  use  the  term  ^  criminal  or  unlawful '  because  it  is  manifest 
that  many  acts  are  unlawful  which  are  not  punishable  by  indict- 
ment or  other  public  prosecution;  and  yet  there  is  no  doubt,  we 
think,  that  a  combination  by  numbers  to  do  them  would  be 
an  unlawful  conspiracy  and  punishable  by  indictment;"  and 
he  adds,  "  but  yet  it  is  clear  that  it  is  not  every  combination 
to  do  unlawful  acts  to  the  prejudice  of  another  which  is  pun- 
ishable as  conspiracy."  This  definition  has  been  frequently 
approved,^  but  it  is  broader  than  the  definition  suggested,  in 
that  it  makes  criminal  a  combination  to  do  things  which  may 
lawfully  be  done  by  individuals.  The  combination  in  itself  is 
treated  as  criminal,  although  its  purposes  include  no  criminal 
act. 

§343.  Lord  Denman's  antithesis. —  Lord  Denman's  famous 
dictum  that  "the  indictment  ought  to  charge  a  conspiracy 
either  to  do  an  unlawful  act,  or  a  lawful  act  by  unlawful 
means," '  is  quite  as  broad  as  the  definition  suggested  by  Chief 

1  Com.  V.  Hunt  (1842),  4  Met  111.  (1887),  132  lU.  1, 12  N.  R  R  865;  State  v. 

spettibone  ▼.  United  States  (1893),  Mayberry  (1859),  48  Me.  218;  Ck)nL  v. 

148  U.  &  197, 13  Sup.  Ct  542;  The  Hunt  (1842),  45  Mas&  (4  Met)  111,  88 

Mussel-Slough  Case  (1880),  (C.  C),  5  Am.  Dec.  346;  Alderman  t.  People 

Fed.  R  680;  United  States  v.  Sacia  (1857),  4  Mich.  414,69  Am.  Dec.  321; 

(1880),  (D.  C),  2  Fed.  R.  754;  United  People  v.  Melvin  (1810),  2  Wheeler 

States v.Wooten  (1887), (D.C.), 29 Fed.  Cr.    Caa.    262;    l^eople   v.    Trequier 

R    702;   United   States  y.  Cassidy  (1823),  1  Wheeler  Cr.  Caa  142;  State 

(1895),  (D.  C),  67  Fed.  R  698;  State  v.  Snell  (1893)  2  Ohio  N.  P.  55;  Com. 

T.  Rowley  (1837),  12  Conn.  101;  Smith  v.  Tack  (1868),  1  Brewst  511. 
y.  People  (I860),  25  lU.  (15  Peck),  17,       'Jones*  Case  (1882),  4  B.  &  Ad.  845; 
76  Am.  Dea  780;   Spies  y.  People 
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Justice  Shaw.   In  later  cases  ^  Lord  Denman  expressed  himself 
somewhat  diflfercntly. 

§  344.  The  objections  to  these  and  all  similar  definitions 
lie  in  the  ambiguous  meaning  of  the  terms  "unlawful"  and 
"  illegal."  These  terms  are  comprehensive,  and  include  acts 
which  are  criminal  and  acts  which  are  not  criminal.  All  ob- 
jects and  acts  which  are  criminal  are,  of  course,  unlawful, 
but  all  objects  and  acts  which  are  unlawful  are  by  no  means 
necessarily  criminal.' 

Hichardson's  Case  (1834),  1  M.  &  Rpb.  difScult  to  show  that  the  antithesis 

403;  King  v.  Seward  (1834),  1  A.  &  E.  oannot  be  and  cannot  have  been  in- 

708.  .  tended  to  be  a  complete  definition  of 

1  Queen  v.  Peck  (1839),  9  A.  &  K  criminal  combination.  In  order  that 
686,  and  Queen  v.  King  (1844),  7  Q.  R  a  phrase  may  be  such  a  definition,  its 
782.  own  terms  must  be  used  in  a  definite 

2  The  casuistry  in  which  one  is  in-  sense  with  reference  to  the  purpose 
Tolved  by  attempting  to  make  crimi-  for  which  the  definition  is  to  be  used, 
nal  a  combination  which  contem-  Therefore,  if  this  phrase  is  a  defini- 
plates  unlawful  but  not  criminal  tion  for  legal  purposes,  the  word 
objects  is  illustrated  by  the  follow-  *  unlawful '  or  '  illegal '  (these  words 
ing  discussion  of  the  meaning  of  the  are  used  interchangeably  throughout 
word  "  unlawful "  used  in  connection  the  cases)  must  be  used  in  a  definite 
with  criminal  conspiracies.  Referring  legal  sense.  But  there  seem  to  be 
to  a  paragraph  from  the  opinion  of  only  three  definite  legal  senses  of 
Willes,  J.,  in  the  House  of  Lords  in  the  word 'unlawful.'  It  may  mean 
the  case  of  Mulcahy  (1868),  L.  R.  3  criminal,  i  c,  prohibited  by  way  of  a 
R  &  L  806,  Mr.  Wright,  in  his  able  criminal  sanction  or  penalty;  or  it 
little  monograph  on  the  law  of  crimi-  may  mean  wrongf ul,  i,  e.,  prohibited 
nal  conspiracies,  quotes  the  para-  bywayof  a  civil  sanction  or  remedy; 
graph  as  follows:  or  it  may  be  used  in  that  peculiar 

'*  A  conspiracy  consists  not  merely  sense  in  which  it  is  applied  to  certain 

in  the  intention  of  two  or  more  to  do  contracts,  such  as  some  contracts  in 

an  unlawful  act,  or  to  do  a  lawful  restraint  of  trade  and  contracts  in 

act  by  unlawful  mean&     So  long  furtherance  of  immorality,  which  the 

as  such  a  design  rests  in  intention  law  refuses  to  enforce.  Moreover,  in 

only,  it  is   not  indictabla     When  which  ever  of  these  senses  the  word 

two  agree  to  carry  it  into  effect,  the  'unlawful'  is  used,  it  must,  if  it  is  to  be 

very  plot  is  an  act  in  itself    .    .    .  the  defining  word  in  the  definition  of 

punishable,  if  for  a  criminal  object  criminal  combination,  mean  unlaw- 

or  for  the  use  of  crimincU  means."  ful  with  reference  to  the  conduct  of 

And  comments  thereon:  an  individual;  for  if  it  meant  unlaw- 

"  An  example  which,  in  its  use  of  ful  with  reference  to  combination,  it 

both  ^unlawful' and 'criminal,' shows  would  do  nothing  for  defining  the 

that  the  antithesis  has  not,  in  the  meaning  of  '  unlawful '  as  applied  to 

most  modern  times  and  in  the  high-  combinations,  and  it  would  be  merely 

est  court,  been  understood  to  involve  a  restatement  and  not  a  definition, 

the  doctrine  for  which  the  antithesis  Now  it  is  plain  that,  if  the  phrase  in 

has  been  sometimes  cited.    Nor  is  it  questiouis  the  complete  definition  of  a 
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§  346.  Meaning  of  the  word  ^^  unlawful "  in  connection 
with  criminal  conspiracy. —  It  was  not  until  the  end  of  the 
seventeenth  century  that  the  term  "  unlawful "  or  "  illegal "  as 
describing  the  purpose  of  a  conspiracy  was  used  by  the  courts 
in  any  other  sense  than  that  of  "  criminal."  ^ 

criminal  combination,  the  word  'un-  purposes  for  which  a  definition  is  re- 
lawful'  does  not  now  denote  what  quired. 

would  be  criminal  in  an  individual;  *'  Nevertheless,  there  is  much  value 

for  it  is  well  established  that,  in  the  in  the  phrase  for  the  purposes  to 

case  of  cheats  and  perhaps  in  some  which  it  has  commonly  been  applied 

other  cases,  it  may  be  criminal  to  by  the  judges,  viz.,  to  indicate: 

combine  to  do  what  is  not  criminal  "  (a)  On  the  one  hand,  that  mere 

for  one  man  to  da  Nor  does  it  mean  combination  is  not  in  itself  criminal, 

whatever  would  be  wrongful  in  an  but  must,  if  it  is  to  be  regarded  as 

individual,  so  as  to  subject  him  to  a  criminal,  at  least  be  for  purposes  (as 

liability  to  a  civil  remedy,  for  not  '  ends '  or  as  '  means ')  which  are  in 

only  is  there  the  express  authority  of  themselves  in  some  sense  unlawful, 

Turner's  Case  (1811X  13  East  228,  independently  of  combination, 

which  has  never  been  questioned  on  ^     ''(6)  On  the  other  hand,  that,  assum- 

this  point,  to  the  contrary  effect,  but  ing  purposes  sufficiently  *  unlawful ' 

it  would  be  against  common  sense  in  themselves,  the  gist  of  the  crime 

to  hold  criminal  an  agreement  be-  of  criminal  combination  consists  in 

tween  two  persons  to  walk  in  a  park  the  agreement  for  such  purposes,  and 

without  leave,  or  to  dishonor  a  bill,  not  in  their  execution." 

Nor  does  it  mean  unlawful  in  the  I'^This  is  plainly  the  sense  of  the 

third  or  neutral  sense,  for  this  would  phrase  *  defendu  en  la  ley*  used  in  the 

exclude    combinations   to    commit  Anonymous  case  (27  Edw.  3),  1354,  art. 

crimes,  and   would   include   many  Of  Inq.,  27  Ass.  p.  138  h,  pL  44,  in 

agreements  which  may  be  innocent  1854»  which  referred  to  the  prohibi- 

or  even  laudable  apart  from  public  tion  contained  in  33  Edw.  1.    It  is 

policy.    Nor,  since  the  word  when  also  plainly  the  sense  in  which  Coke 

applied  to  criminal  combinations  is  uses  the  expressions  '  unlawful '  and 

narrower  than  it  is  when  used  in  *  defendu  en  la  ley*  (*  prohibited  by 

either  of  the  two  latter  senses,  can  it  the  law '  in  the  translations)  in  the 

mean  *  unlawful '  in  a  sense  co^xten-  Poulterers'   Case   (1611,  9   Rep  55, 

give  with  an  aggregate  composed  of  Moore,  814),  as  appears  both  from 

all  three  or  any  two  of  these  sense&  his  reference  to  the  case  in  1854  and 

The  truth  is  that  the  word  '  unlaw-  from  his  recommendation  of  the  rule 

ful,'  when  it  Is  used  as  co-extensive  for  punishment  of  the  combination 

with  criminal  combination,  now  in-  without  any  act  completed,  as  being 

eludes  all  criminal  purposes  and  some  -a  doctrine  of  mercy  to  the  intending 

purposes  wrongful  but  not  criminal  offender.    So   in    Timberley's   Case 

apart  from  combination;  and  it  has  (1663;    Timberley  and  Childe,  1663 

been  made  a  question  whether  it  does  (or  Kimberty),  ISid.  68,  1  Lev.  62,  1 

not  include  some  purposes  of  the  Keb.  203,   1  Keb.  254),  the  'illegal 

third  or  neutral  kind.  An  expression  thing '  proposed  was  the  commission 

cannot   be  the   definition    of   con-  of  a  crime  of  conspiracy,  properly  so 

spiracy,  the  defining  part  of  which  is  called.    So  in  Thorp's  Case  (1697,  5 

itself  BO  devoid  of  definiteness  for  the  Mod,  221),  (if  that  can  be  regarded  a 
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§  346.  Ceyelopnient  of  the  law  of  criminal  conspiracy,^ — 

Prior  to  the  sixteenth  century  the  only  crime  of  conspiracy 
which  seems  to  have  been  known  to  the  law  was  that  defined 
by  the  Ordinance  of  Conspirators,^  and  the  crime  consisted  of 
confederacy  for  the  malicious  promotion  of  indictments  and 
pleas,  and  for  embracery  and  maintenance  of  various  kinds. 
Later  various  statutes  were  enacted  —  some  of  which  have  al- 
ready been  referred  to  —  against  combinations  for  treasonable 
purposes,  for  breaches  of  the  peace  by  merchants  to  disturb 
the  market  and  control  prices,  and  against  combinations  by 
masons  and  carpenters  and  laborers  to  raise  wages  or  control 
the  hours  of  employment,  against  combinations  of  victualers  to 
raise  prices.  All  these  combinations  contemplated  purposes 
specifically  condemned  as  criminal. 

§  347.  The  modern  law  of  conspiracy. —  The  modern  law 
of  conspiracy,  as  traced  by  Mr.  Wright,  grew  "  out  of  the  appli- 
cation to  cases  of  conspiracy,  properly  so  called  and  as  defined 
by  the  33  Edw.  I.,  of  the  early  doctrine  that  since  the  gist  of 
crime  was  in  the  intent,  a  criminal  intent  manifested  by  any 
act  done  in  furtherance  of  it  might  be  punishable,  although 
the  act  did  not  amount  in  law  to  an  actual  attempt.'  In  ac- 
cordance with  this  view  it  was  determined  in  1354,  and  again 
in  1574,*  and  finally  settled  on  the  authority  of  the  former  of 
those  cases  by  the  Star  Chamber  in  1611,^  that  although  the 

case   of  conspiracy),   the   question  in  so   far  as  it   goes  bejond  the 

made  by  the  court  was  whether  any  Poulterers'  Case,  appears  from  the 

act  indictable  in  itself  had  been  done,  fact  that  every  other  expression  in 

{Cf.  as  to  the  sense  in  which  'unlaw-  the  title  is  taken  directly  from  the 

ful  purpose  *  and  *  unlawful  act '  were  Poulterers'    Case."    Wright*    Crim. 

used  in  the  older  law  of  murder:  1701,  Consp,  pp.  51,  52. 

Plumraer,Kel.l09;Keite,lLd.Raym.  i  For  the  history  of  the  law  of 

138  (correcting  Coke,  3  Inst.  36,  57);  criminal  conspiracy  we  are  largely 

1727,  Oneby,  2  Ld.  Raym.  1485;  Fost.  indebted  to  the  valuable  little  book 

P.  C.  258.  259.)    It  is  believed  that  on  criminal  conspiracies  and  agree- 

the  only  early  authority  for  a  more  ments  by  Mr.  Wright  (American  edi- 

extended  doctrine  is  the  expression  tion  by  Mr.  Hampton  Lb  Carson  of 

in  the  Termes  de  la  Ley,  title  Con-  Philadelphia), 

f  ederacy,  where  it  is  said  that,  *  con-  >  33  Edw.   1.     See  Wright,  Crim. 

federacy  est  quant  deux  ou  pluaora  Consp.,  pi  5. 

luy  mesmes    confederent    de  /aire  '  Cpi  by  Mr.  Greaves,  in  Cox's  G.  Lb 

ascune  male  ou  damage  aX  auter,  ou  Cons.  Acts,  p.  Ixxxiv. 

de  faire  ascune  chose  illoyaV    But  ^Sidenhamv.Keylway,Cr(xJaa407. 

that  this  passage  has  no  authority,  ^  Poulterers' Case. 
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crime  of  conspimcy,  properly  so  called,  was  not  complete  un- 
less in  a  case  of  conspiracy  for  maintenance  some  suit  bad  been 
actually  maintained,  or  in  a  case  of  conspiracy  for  false  and 
malicious  indictment  the  party  against  whom  the  conspiracy 
was  directed  had  been  actually  indicted  and  acquitted,  yet  the 
agreement  for  such  a  conspiracy  was  indictable  as  a  substantive 
offense,  since  there  was  a  criminal  intent  manifested  by  an  act 
done  in  furtherance  of  it,  viz.,  by  the  agreement;  and  from  this 
time,  by  an  easy  transition,  the  agreement  or  confederacy  it- 
self for  the  commission  of  the  conspiracy  came  to  be  regarded 
as  a  complete  act  of  conspiracy,  although  traces  of  the  original 
distinction  between  a  completed  conspiracy  and  the  mere  agree- 
ment or  confederacy  to  commit  it  long  contiuue  to  be  found.* 
Moreover  since  in  the  Poulterers'  Case  nothing  had  been  done 
which  amounted  to  a  complete  crime  under  the  statute,  it  fol- 
lowed that  the  criminality  of  the  agreement  must  be  in  some 
sense  a  criminality  by  common  law;  and  Lord  Coke's  observa- 
tions on  this  point  in  his  report  of  that  case  soon  received  an 
extended  application,  and  grew  into  a  rule  that  a  combination 
to  commit  or  to  procure  the  commission  of  any  crime  was  crim- 
inal and  might  be  prosecuted  as  a  conspiracy,  although  the 
crime  might  have  nothing  to  do  with  the  crime  of  conspiracy, 
properly  so  called."*' 

i(16W)  Savile  t.  Roberts;  (1705)  1  *per  conspirationem,*  or   'conspire 

Ld.  Raym.  873,  5  Mod.  394, 1  Salk.  18;  antes,*   or   'coTispirans,*  or  *machi' 

Best  (1811),  2  Ld.  Raym.  1167, 1  Salk.  antes  et  aggravanteSy*  especially  in 

174,  6  Mod.  185;   Turner  (1811),  13  cases  of  cheats.    Instances  of  thia 

East,  22a  practice  will  be  found  in  1674  (Thody, 

«« It  is  mentioned  in  1665  (Starling's  1  Ventr.  234),  1682  (Ld.  Gray,  2  St 
Case,  1  Sid.  174, 1  Keb.  650,  1  Lev.  Tr.  519,  9  St  Tr.  127),  and  1697 
125)  that  there  were  precedents  for  (Thorp,  supra;  see  the  argument  of 
informations  in  the  exchequer  for  the  counsel  for  the  crown),  and  in 
conspiracies  to  commit  offenses  re-  some  cases  (see  (1685),  Salter,  5  Esp. 
lating  to  the  revenue;  and  during  1124;  (1704)  Or  bell,  6  Mod.  42)  this 
the  reign  of  Charles  IL,  and  the  two  seems  to  have'  been  done  in  con  form- 
following  reigns,  the  tendency  to-  ity  with  the  practice  in  civil  actions 
wards  the  general  establishment  of  on  the  case  (1  Wms.  Saund.  229  b,. 
the  doctrine  appears  in  the  practice  n.  4),  even  where  the  whole  frame  of 
of  inserting  by  way  of  aggravation  the  indictment  was  confined  to  a 
(by  counsel  for  the  crown  in  1697,  single  defendant  The  convenience 
Thorp,  5  Mod.  221)  in  the  induce-  of  this  mode  of  procedure  in  permit- 
ments  or  indictments  or  informa-  ting  the  conviction  of  persons  with- 
tions  for  misdemeanors,  the  words  out  proof  of  a  complete  crime  had 
^Qonspiratione  inter  eos  Juibita,*  or  already  been  proved  in  indictments 
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§  348.  A  criminal  object  essential. —  So  f^r^it  appears  that 
a  criminal  conspiracy  did  not  exist  unless  there  was,  first,  the 
combination,  and  secondly,  the  intent  to  do  that  which  was 
contrary  to  the  criminal  law.  Upon  proof  of  the  combination 
and  the  criminal  intent  the  crime  of  conspiracy  was  complete, 
the  combination  being  the  gist  of  the  offense. 

§  349.  Development  of  doctrine  that  criminal  Intent  is  not 
essential . —  The  development  of  the  comparatively  modern  doc- 
trine that  a  criminal  purpose  is  not  essential  to  constitute  the 
crime  of  conspiracy  is  traced  through  a  line  of  cases  involving 
the  practice  of  deceit  for  the  purpose  of  defrauding  others.^ 

In  those  earlier  days  when  men  sought  to  correct  all  the  evils 
they  suffered  by  criminal  prosecution,  the  doctrine  that  a  com- 
bination may  be  criminal  in  itself,  although  its  objects  and 
purposes  are  not  criminal,  was  found  a  convenient  means  of 
extending  indefinitely  the  jurisdiction  of  the  criminal  courts. 
Under  this  extraordinary  doctrine  no  limitations  were  placed 
upon  either  the  caprice  or  the  discretion  of  the  criminal  courts. 
£ach  day  might  bring  forth  its  new  offenses,  and  men  engaged 

for  treason,  and  seems  to  have  oom-  marked  as  to  their  measure,  were 
pletely  established  the  practice  in  not  indictable;  and  the  same  view 
the  reign  of  Gea  L"  Wright,  Crim.  was  taken  by  the  Bang's  Bench  in 
Ck>n8p.,  pp.  6,  7.  1730  (Bryad)  in  the  case  of  a  false  pre- 
^See  Wright,  Crim.  Consp.,  p.  9.  tense;  and  finally  settled  in  1761 
*' During  the  seventeenth  and  the  (Wheatley).  The  same  cases,  how- 
earlier  part  of  the  eighteenth  century  ever,  which  determined  that  such 
the  Law  of  cheats  w^as  still  unsettled,  cheats  were  not  indictable  in  an  in- 
and  numerous  cases  are  to  be  found  dividual,  reserved  their  criminality 
in  which  cheats  not  of  a  public  nat-  in  cases  of  conspiracy.  Different 
ure  and  not  within  the  statute  of  grounds  are  stated  for  this  reserva- 
false  tokens  (38  Hen.  8,  ch.  1)  were  tion.  The  judges  are  made  to  put  it 
held  indictable;  so  that  Hawkins,  in  some  cases  on  the  ground  that 
writing  in  1716,  defined  the  crime  of  the  combination  makes  the  cheat ' 
cheating  to  consist  in  *  deceitful  prac-  public;  in  others  (1761,  Wheatley)  on 
tices  in  defrauding  or  endeavoring  to  the  ground  that  common  prudence 
defraud  another  of  his  known  right  cannot  guard  against  combination  to 
by  means  of  some  artful  device  con-  defraud.  Whatever  may  be  the  true 
trary  to  the  plain  rules  of  common  ground  of  the  doctrine  it  has  been 
honesty;'  and  several  cases  of  such  found  too  beneficial  to  be  questioned; 
cheats  had  been  prosecuted  by  way  and  it  has  long  been  established  law 
of  conspiracy.  But  in  1720  (Wilders,  that  a  combination  to  defraud  may 
cited  in  2  Burr,  at  1128)  it  was  held  be  criminal,  although  the  proposed 
that  private  tmfair  dealings,  such  as  deceit  is  not  such  as  would  be  crim- 
the  fraud  of  a  brewer  in  selling  to  inal  apart  from  the  combination.** 
a  publican  casks  of  beer  untruly 
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in  lawful  pursuits  might  find  themselves  arrested  and  convicted 
as  criminals  for  simply  cooperating  together  to  do  that  which 
each  individual  might  do  alone. 

§  350.  An  early  American  ease  holding  contrary  views. — 
In  an  early  American  case  ^  the  supreme  court  of  Maryland  — 
opinion  by  Buchanan,  J. —  reviewed  at  great  length  the  law  of 
criminal  conspiracies,  and  the  court  arrived  at  the  following 
conclusions  regarding  the  common  law: 

(1)  That  the  crime  of  conspiracy  was  known  to  the  common 
law  prior  to  the  statute  of  33  Edw.  1.* 

(2}  That  the  statute  referred  to  did  not  affect  the  common 
law  concerning  conspiracies,  but  was  simply  supplementary 
thereto. 

(3)  A  conspiracy  to  do  that  which  is  criminal  ^^r  seisBJi  in- 
dictable offense  at  common  law. 

An  indictment  will  also  lie  at  common  law: 

(5)  "  For  a  conspiracy  to  do  an  act  not  illegal,  nor  punishable 
if  done  by  an  individual,  but  immoral  only."  * 

(6)  "  For  a  conspiracy  to  do  an  act  neither  illegal  nor  im- 
moral in  an  individual,  but  to  effect  a  purpose  which  has  a 
tendency  to  prejudice  the  public."  * 

(7)  *'  For  a  conspiracy  to  extort  money  from  another,  or  to 
injure  his  reputation  by  means  not  indictable  if  practiced  by 
an  individual,  as  by  verbal  defamation,  and  that  whether  it  bo 
to  charge  him  with  an  indictable  offense  or  not."  * 

^  State  V.  Buchanan  et  aL  (1821),  5  bailiffs  of  great  lords,  which  by  their 

Har.  &  John.  317.  seignory,  office,  or  power,  undertake 

2  The  statute  is  in  these  words:  to  bear  or  maintain  quarrels,  pleas, 

**  Conspirators  be  they  that  do  con-  or  debates,  that  concern  other  par- 

feder  or  bind  themselves  by  oath,  ties  than  such  as  touch  the  estates 

covenant   or    other    alliance,   that  of  their  lords  or  themselves." 

every  of  them  shall  aid  and  bear  the  '  King  v.  Lord  Graj'-  et  aL,  Moore, 

other  falsely  and  maliciously  to  in-  788,  and  the  case  of  Sir  Francis  Blake 

dit<e,  or  cause  to  indite,  or  falsely  to  Delval,  8  Burr.  1434^  1  W.  Bl  410. 

move  or  maintain  pleas;  and  also  ^King  v.  Journeymen  Tailors  of 

such  as  cause  children  within  age  to  Cambridge,  8  Mod.  11  (for  a  conspir- 

appeal  men  of  felony,  whereby  they  acy  to  raise  their  wages,  either  of 

are   imprisoned  and  sore   grieved;  whom  might  legally  have  done  so); 

and  such  as  retain  men  in  the  coun-  and  King  v.  Edwards,  8  Mod.  320. 

try  with  liveries  or  fees  to  maintain  ^Timberly  v.  Childe,  1  Sid.  68,  1 

their  malicious  enterprises;  and  this  Lev.  62;  Childe  v.  North  &  Timberly, 

«xtendeth  as  well  to  the  takers,  as  1  Keb.  203;  Queen  v.  Armstrong,  Har- 

to  the  givera    And  stewards  and  risen  et  aL,  1  Ventr.  301;  Queen  v. 
15 
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(8)  "  For  a  conspiracy  to  cheat  and  defraud  a  third  person 
accomplished  by  means  of  an  act  which  would  not  in  law 
amount  to  an  indictable  cheat,  if  effected  by  an  individual."  * 

(9)  "  For  a  malicious  conspiracy  to  impoverish  or  ruin  a  third 
person  in  his  trade  or  profession." « 

(10)  "  For  a  conspiracy  to  defraud  a  third  person  by  means 
of  an  act  not  per  se  unlawful,  and  though  no  person  be  thereby 
injured."' 

(11)  "For  a  bare  conspiracy  to  cheat  or  defraud  a  third  per- 
son, though  the  means  of  effecting  it  should  not  be  determined 
on  at  the  time."  * 

(12)  "That  a  conspiracy  is  a  substantive  offense  and  pun- 
ishable at  common  law,  though  nothing  be  done  in  execution 
of  it." » 

(13)  "  That  in  a  prosecution  for  a  conspiracy  it  is  sufficient 
to  state  in  the  indictment  the  conspiracy  and  the  object  of  it; 
and  that  the  means  by  which  it  was  intended  to  be  accom- 
plished need  not  be  set  out,  being  only  matters  of  evidence  ta 
prove  the  charge,  and  not  the  crime  itself,  and  may  be  per- 
fectly indifferent."* 

§  361.  From  these  several  propositions  the  court  drew  this 
general  conclusion:  "  That  every  conspiracy  to  do  an  unlaw- 
ful act,  or  to  do  a  lawful  act  for  an  illegal,  fraudulent,  mali- 
cious or  corrupt  purpose,  or  for  a  purpose  which  has  a  tendency 
to  prejudice  the  public  in  general,  is  at  common  law  an  indict- 
abte  offense  though  nothing  be  done  in  execution  of  it,  and  na 

BestetaL,2Ld.Ka7m.I167;  Kingy.  'King  v.  Robinson  &  Taylor,  1 

Kinnersley    &  Moore,  1  Stra.   193;  Leach,  38;  King  v.  Berenger  et  aL,  3- 

Queen  v.  Martham  Bryan,  2  Stra.  8($6;  M.  &  S.  07;  King  v.  Edwards  et  aL,  1 

King  V.  Parsons  et  aL,  1  W.  Elk.  892;  Stra.  707. 

King  T.  Rispal,  8  Burr.  1320, 1 W.  Blk.  *  King  v.  Gill  &  Henry,  2  R  &  Aid. 

36a  204. 

1  Breerton  t.  Townsend,  Noy*s  R.  ^  Book  of  Assises,  eh.  44;  Poulter> 

103;    King  v.  Skirrett,  1  Sid.  812;  ers*  Case,  9  Rep.  55;  King  v.  Edwards, 

Queen  v.  Mackarty  et  aL,  2  Ld.  Raym.  1  Stra.  707;  King  v.  Eccles,  1  Leach,. 

1179;  Queen  v.  OrbeU,  6  Mod.  42;  274;  EZing  t.  De  Berenger  et  aL,  3  M. 

King  V.  Wheatly,  2  Burr.  1127;  King  &  a  68;  King  v.  Gill  &  Henry,  2  B. 

V.  Lara,  6  T.  R  565.  &  Aid.  204,  and  aU  the  authorities 

3  King  V.  Cope  et  aL,  1  Stra.  144;  that  the  conspiracy  is  the  gist  of  the 

King  V.  Eccles,  1  Leach,  274;  King  v.  oflfense. 

Leigh,  1  C.  &  K  28;  Macklin's  Case,  «  King  v.  Eccles,  1  Leach,  274;  King 

2  Chitty,  C.  L.  495;  and  the  case  of  v.  GiU  &  Henry,  2  R  &  Aid.  204 
Clifford  V.  Brandon,  2  Camp.  35& 
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matter  by  what  means  the  conspiracy  was  intended  to  be  ef- 
fected, which  may  be  perfectly  indiflferent  and  make  no  in* 
gredient  of  the  crime,  and  therefore  need  not  be  stated  in  the 
indictment." 

§  352.  In  answer  to  the  objection  that  the  practical  applica- 
tion of  this  doctrine  would  convict  parties  for  acts  which  they 
did  not  know  were  criminal,  the  Maryland  court  said:  "It  is 
not  necessary,  as  has  been  contended  on  the  part  of  the  de- 
fendants in  error,  that  every  one  should  in  fa<5t  know  what  the 
law  is,  before  he  can  be  punished  for  what  the  law  forbids. 
Such  a  doctrine  would  be  fraught  with  the  most  mischievous 
consequences  to  society ;  it  is  enough  that  the  offense  was  known 
to  the  law  before,  and  if  it  be  malum  in  se  there  is  an  inward 
monitor,  always  present,  to  warn,  advise  and  instruct." 

This  reasoning  will  hardly  commend  itself  to  the  unpreju- 
diced mind.  In  tfie  first  place,  it  is  by  no  means  satisfactory 
as  reasoning;  in  the  second  place,  it  is  by  no  means  satisfac- 
tory as  law.  The  maxim  that  "  every  man  is  charged  with  a 
knowledge  of  the  law "  means  that  he  is  charged  with  the 
knowledge  of  what  the  law  designates  as  offenses.  If  the  law 
fails  to  define  an  offense  as  an  offense,  the  individual  cannot 
be  charged  with  knowing  more  than  the  law  itself  knows. 
The  "inward  monitor"  —  that  is  to  say,  the  conscience  — 
warns  the  individual  against  many  an  act  which  the  law  does 
not  condemn.  It  is  hardly  a  safe  proposition  that  it  is  a  crime 
for  two  or  three  to  combine  together  to  do  whatsoever  the 
conscience  disapproves.^ 

1  In  support  of  the  contention  that  S.  C,  Lord  Gray*s  Case,  Moore,  788; 

conspiracy  was  an  offense  at  common  Scrogs   v.  Peck    &  Gray,  id.    562; 

law  and  tliat  the  statute  of  8H  Edw.  L  Queen  v.  Glanvil,  Holt  R  354;  Queen 

introduced  no   new  rule,  but  was  v.  Parry  et  aL,  2  Ld.  Raym.  865; 

merely  in  affirmance  of  the  common  King  y.  Yenables,  8  Mod.  378;  King 

law,  and  that  the  gist  of  the  offense  v.  O^Brian,  13  Vin.  Ab.  460,  cited  in 

of  conspiracy  consisted  in  the  com-  2  East's  C.  L.  825;  King  v.  Grimes  & 

bination  or  confederacy  and  not  in  Thompson,  8  Mod.  220;  King  v.  Ster- 

the  actual  execution  of  such  purpose,  ling  (The  Tubwomen's  Case),  1  Sid. 

the  following  cases  were  cited  and  174, 1  Lev.  125;  s.  c,  1  Keb.  650;  s.  a, 

most  of  them  reviewed  at  length:  Seele's  et  aL   Case,  Cra   Car.   557; 

King  V.  Timberly,  1  Keb.  254;  King  Queen  v.  Blackett  &  Robinson,  7  Mod. 

V.  Parris  et  al.,  1  Sid.  431, 1  Vent  49;  89;  King  v.  Parsons,  1  W.  Blk.  892; 

8.  a  cited  in  2  East's  C.  L.  823;  King  King  v.  Benfield  So  Saunders,  2  Burr. 

v.CummingsetaL,5Mod.  180;  Queen  980;  King  v.  Spragg  et  aL,  id.  993; 

V. Daniel,  6 Mod.  99, 2  Ld.  Raym.  1116;  King  v.  Wheatly,  id.  1127, 1  W.  Bile 
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§  353.  The  strict  definition  is  fair  and  jnst. —  Decisions  to 
the  contrary  notwithstanding,  it  is  not  consistent  with  either 
English  or  American  notions  of  justice  that  it  should  lie  in  the 
varying  and  whimsical  discretion  of  the  court  or  jury  to  hold 
men  as  criminals  for  simply  combining  to  do  that  which  is  not 
criminal  by  meand  which  are  not  criminal.  There  is  little  to 
be  said  by  way  of  answer  to  the  following  by  the  late  Sergeant 
Talford:  "It  is  not  easy  to  understand  on  what  principle  con- 
spiracies have  been  holden  indictable,  where  neither  the  end 
nor  the  means  are  in  themselves  regarded  by  the  law  as  crim-  i 

inal,  however  reprehensible  in  point  of  morals.  Mere  concert 
is  not  in  itself  a  crime ;  for  associations  to  prevent  felons,  and 
even  to  put  the  law  in  force  against  political  offenders,  have 
been  holden  legal.  If,  then,  there  be  no  indictable  offense  in 
the  object,  no  indictable  offense  in  the  means,  and  no  indict- 
able offense  in  the  concert,  in  what  part  of  the  conduct  of  the 
conspirators  is  the  offense  to  be  found  ?  Can  several  circum- 
stances, each  perfectly  lawful,  make  up  an  unlawful  act  ?  And 
yet  such  is  the  general  language  held  on  this  subject  that  at 
one  time  the  immorality  of  the  object  is  relied  on;  at  another 
the  evidence  of  the  means;  while  at  all  times  the  concert  is 
stated  to  be  the  essence  of  the  charge ;  and  yet  that  concert, 
independent  of  an  illegal  object  or  illegal  means,  is  admitted  to 
be  blameless."* 

275;  s.  a  cited  in  2  East*8  C.  L.  825;  Com,  v.  Ward  et  aL,  1  Mass.  478; 

King  V.  Gk)vers,  Sayer's  R.  206;  King  Com.  v.  Judd  et  aL,  2  Masa  829;  Com. 

V.  Cope  et  al,  1  Stra.  144,  cited  in  2  v.  Tibbetts,  2  Masa  586;  Journeymen 

East's  C.L.  825;  King  V.  Bower.  Cowp.  Cordwainers'  Cases  in  New  York, 

823;  King  v.  Croke,  id.  23;  Waite's  Philadelphia  and  Baltimore,  referred 

Case,  1  Leach,  88,  2  East's  C.  L.  570;  to  hereinafter. 

Bazeley*s  Case,  2  Leach,  978,  2  East's  ^Mr.  Wharton  argues  as  follows 

C.  L.  571;  Macklin's  Case,  2  Chitty,  against  the  eztonsion  of  the  law  of 

C.  L.  495;  Hevey's  Case.  2  East's C.  L,  criminal  conspiracy: 

856, 1010;  King  v.  Mason,  2  T.  R  581;  "  But  to  extend  indictable  oonspir- 

King  V.  Mawbey  et  aL,  6  T.  R.  628;  acies  so  as  to  include  cases  where 

Clifford  T.  Brandon,  2  Campb.  858,  acts,  in  themselves  not  indictable, 

872  (note);  King  v.  Philips,  6  East's  are  attempted  by  concert,  involving 

R  464;   Nelson's  Just  171;   Hex  v.  neither  false  statement  nor  concerted 

Norton  et  aL,  1  Tremaine,  88;  Rex  v.  force,  should  be  resolutely  opposed. 

Crisp  et  aL,  id.  84;  Rex  v.  Record  et  A  distressing  uncertainty  will  op- 

aL,  id.  86;  Rex  v.  Wilcox,  id.  91;  Rex  press  the  law  if  the  mere  fact  of  con- 

V.  Taydler  et  aL,  id.  94;  Rex  v.  Ale-  cert  in  doing  an  indiflferent  act  be 

bone  et  aL,  id.  97;  Rex  v.  Montague,  held  to  make  such  act  criminaL  We 

id.  209;  8  Chitty's  C.  L.  1145-1198;  all  know  what  offenses  are  indict- 
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§  364,  It  is  a  dangerous  extension  of  the  power  of  the  courts 
in  the  administration  of  the  criminal  law  to  say  that  an  indi- 
vidual may  do  certain  things  and  not  be  liable  criminally,  but 
if  he  leans  over  his  fence  and  talks  with  his  neighbor  and  asks 

able,  and  if  we  do  not,  the  knowl-  goods  in  a  cheap  market  for  the  pur- 
edge  is  readily  obtained.  Such  of-  pose  of  selling  them  in  a  dear  mar- 
fenses,  when  not  defined  by  statute,  ket,  which  in  one  phase  of  judicial 
are  limited  by  definitions  which  long  sentiment  would  be  regarded  as  a 
processes  of  judicial  interpretation  meritorious  impetus  to  commercial 
have  hardened  into  shapes  which  are  activity,  would  be,  in  another  phase 
distinct,  solid,  notorious  and  perma-  of  judicial  sentiment,  as  it  once  has 
nent  It  is  otherwise,  however,  when  been  treated,  an  indictable  offense, 
we  come  to  speak  of  acts  which,  Legislativeand  judicial  compromises 
though  not  penal  when  they  are  which  one  court  may  view  as  essen- 
committed  by  persons  acting  singly,  tial  to  the  working  of  the  political 
are  supposed  to  be  so  when  brought  machine  another  court  may  hold  to 
about  by  concert  which  involves  be  indictable  as  a  corrupt  conspir- 
neither  fraud  nor  force.  These  there  acy.  Nor  can  we  continue  to  accept 
has  never  been  any  judicial  attempt  the  risks  by  which  this  imdefined 
to  define  or  legiriative  attempt  to  extension  of  conspiracy  has  been 
codify.  No  man  can  know  in  ad-  justified.  It  used  to  be  said  that  the 
vance  whether  any  enterprise  in  combination  of  a  plurality  of  per- 
which  he  may  engage  cannot  in  this  sons  to  do  an  act  invests  it  with  a 
way  become  subject  to  prosecution,  criminality  which  it  does  not  other- 
It  is  essential  to  the  constitution  of  wise  possess.  Undoubtedly  this  is 
an  indictable  offense,  as  is  elsewhere  so  with  riot,  which  depends  on  tu- 
Khown,  that  it  should  be  proscribed  mult,  which  again  depends  on  plu- 
either  by  statute  or  by  common  law;  rality  of  agents ;  but  riot  is  positively 
but  conspiracies  to  commit  by  non-  defined  by  law,  and  all  who  engage 
indictable  means  non-indictable  of-  in  a  riot  have  the  means  to  know 
fenses,  if  we  resolve  them  into  their  what  it  is,  and  that  it  is  punishable, 
elements,  are  neither  proscribed  by  But  can  this  be  predicated  of  combi-* 
common  law  nor  by  statute.  By  nations  which  the  law  does  not  in 
force  of  their  definition  their  object  advance  pronounce  to  be  unlawful? 
is  not  jper  ae  proscribed,  and  the  One  of  the  two  alternatives  we  must 
other  ingredient  in  their  constitu-  here  accept:  either  we  must,  with 
tion,  that  of  an  association  of  indi-  the  old  English  judges,  look  upon  all 
viduals  to  effect  a  common  end,  is  voluntary  combinations  as  suspicious 
essential  to  all  actions  in  which  two  and  objects  of  judicial  suppression, 
persons  engage.  When  we  remem-  or  we  must  declare  that  only  such 
ber  also  that,  as  we  have  seen,  it  is  combinations  are  penally  cognizable 
necessary  to  a  righteous  administra-  as  are  made  so  either  by  statute  or 
tion  of  public  justice  that  punish-  by  a  settled  judicial  constiniction  of 
ment  should  be  attached  only  to  the  common  law.  .  .  .  The  con- 
acts  which  are  made  penal  by  rules  clasion  is  that:  1st.  The  offense  of 
which  are  pre-announced  and  con-  conspiracy  at  common  law  is  limited 
stant,  the  objection  just  stated  ac-  to  confederacies  to  effect  illegal  ob- 
quires  additional  weight  An  act  of  jects  as  ends  or  means.  2d.  Confed- 
business  enterprise  in   purchasing  eracies  to  pervert,  public  justice  or 
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his  neighbor's  help,  both  are  immediately  subject  to  indict- 
ment, not  for  doing  or  attempting  to  do  anything,  but  for 
agreeing  to  do  together  that  which  either  could  do  separately  — 
the  agreement  is  criminal,  though  none  of  the  acts  contem- 
plated are.  Where  are  the  limits  to  the  broad  proposition  an- 
nounced by  Gibson,  J.,*  in  a  case  involving  the  combination 
of  employers  to  depress  the  wages  of  journeymen :  "  A  combi- 
nation is  criminal  when  the  act  to  be  done  has  a  necessary 
tendency  to  prejudice  the  public  or  to  oppress  individuals  by 
unjustly  subjecting  them  to  the  power  of  the  confederates?" 
Such  definition  may  be  sufficient  for  the  civil  court  in  passing 
upon  the  validity  of  agreements  creating  or  furthering  such 
combinations;  but  a  man's  liberty  should  not  turn  upon  a 
court's  discretion,  whim  or  fancy.  Is  it  at  all  likely  that  any 
two  judges  would  agree  whether  a  given  combination  has  a 
"  necessary  tendency  "  to  prejudice  the  public,  or  to  "  oppress  '* 
individuals,  by  "  unjustly  subjecting "  them  to  the  power  of 
the  confederates  ?  The  definition  makes  a  combination  that 
is  contrary  to  public  policy  a  crime.* 

unjustly  to  affect  the  pody  politic;  extend  the  law  of  conspiracy,  as  de- 

and  8d.  Confederacies  which,  from  ducible  from  the  English  decisions, 

the  mode  of  their  operation,  exhibit  would  be  a  difficult  if  not  imprac- 

the  features  of  various  false  devices  ticable  task,  and  we  shall  not  at- 

and  tokens,  or  an  aggravation  of  vio-  tempt  it  at  the  present  tima    We 

lence  likely  to  overbear  individual  may  safely  assume  that  it  is  indict- 

resistance  and  to  produce  public  ter-  able  to  conspire  to  do  an  unlawful  act 

ror.    And  this  is    virtually  saying  by  any  means,  and  also  that  it  is  in- 

that  in  the  first  case  the  confederacy  dictable  to  conspire  to  do  any  act  by 

is  unlawful  because  it  is  a  cheat  at  unlawful  means.  In  the  former  case 

common  law,  and  the  second,  be-  it  is  not  necessary  to  set  out  the 

cause  it  is  an  attempt  to  obstruct  means  used,  while  in  the  latter  it  is, 

justice,  and  the  third  case,  because  as  they  must  be  shown  to  be  unlaw- 

it  is  an  attempt  at  riot"   W^harton^s  fuL    But  the  great  uncertainty,  if 

American  Criminal  Law  (9th  ed.),  we  maybe  allowed  the  expression, 

vol.  II,  chapter  Conspiracy,  §  1838.  is  as  to  what  constitutes  an  unlawful 

1  Com .  V.  Carlisle,  Brightly 's  Rep.  30.  end,  to  conspire  to  accom pi ish  which 

2  The  supreme  court  of  Illinois,  in  is  indictable  without  regard  to  the 
Smith  V.  People,  35  III.  17,  held  that  means  to  be  used  in  its  accomplish- 
a  combination  to  seduce  a  female  ment.  And  again,  what  means  are 
was  a  criminal  conspiracy,  although  unlawful  to  accomplish  a  purpose 
seduction  was  not  an  offense  at  the  not  in  itself  unlawful  ?  As  this  in- 
common  law.  The  facts  were  such  dictment  faUs  under  the  first  class, 
as  to  appeal  to  a  court  and  lead  it  we  sliall  confine  ourselves  to  that, 
estray.    The  court  said  (p.  23):  If  the  term  *  unlawful  *  means  crimi- 

"To  attempt  to  define  the  limit  or    nal,  or  an  offense  against  the  crimi- 
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§  355.  Criminal  intent. —  A  crime  is  not  complete  without 
a  criminal  intent,  either  expressed  or  implied  from  criminal 
negligence.  In  a  combination  to  do  that  which  is  not  crim- 
inal by  means  which  are  not  criminal,  wherein  is  the  criminal 
intent  found  ?  The  intent  is  to  accomplish  a  certain  object  by 
'Certain  means;  it  is  quite  likely  that  such  intent  was  defined 
in  the  minds  of  one  or  more  individuals  before  co-operation 
was  suggested;  the  co-operation  is  but  an  additional  (and^^ 
■86  legal)  means  to  accomplish  the  end  in  view ;  no  new  intent 
intervenes;  the  object  remains  the  same;  the  means  to  be  used 
to  attain  the  object  remain  the  same;  co-operation  simply  facil- 
itates. At  what  moment  do  the  intentions  of  the  individu- 
als become  criminal  by  their  agreeing  to  co-operate?  If,  as 
is  universally  held,  the  combination  be  the  gist  of  the  offense,  the 
crime,  then  the  criminal  intent  is  found  in  the  individuals  who 
harbor  such  intent  prior  to  the  formation  of  the  combination. 
The  combination  itself  has  n6  criminal  intent,  inasmuch  as  the 
ends  in  view  are  not  criminal.  The  crime  is  complete  with 
the  formation  of  the  combination,  with  the  agreement  to  co- 
operate to  accomplish  the  end  in  view.    The  criminal  intent, 

nal  law,  and  as  such  punishable,  uals,  and  for  which  the  civil  law 
then  the  objection  taken  to  this  in-  wiU  afford  a  remedy  to  the  injured 
dictment  is  good,  for  seduction  by  party,  and  will  at  the  same  time  and 
our  law  is  not  indictable  and  pun-  by  the  same  process  punish  the 
ishable  as  a  crima  But  by  the  com-  offender  for  the  wrong  and  outrage 
mon  law  governing  conspiracies  the  done  to  society,  by  giving  exem- 
term  is  not  so  limited,  and  numer-  plary  damages  beyond  the  damages 
ous  cases  are  to  be  found  where  con-  actually  proved,  have  in  numerous 
victions  have  been  sustained  for  instances  been  sustained  as  coAimon- 
conspiracies  to  do  unlawful  acts,  al-  law  offenses.  The  law  does  not  pun- 
though  those  acts  are  not  punish-  ish  criminally  every  unlawful  act, 
able  as  crimes.  Nor  yet  would  it  be  altliough  it  may  be  a  grievous  of- 
quite  safe  to  say  that  the  term  *  un-  fense  to  society.  And  in  determin- 
lawf  ul '  as  here  used  includes  every  ing  what  sort  of  conspiracies  may  or 
act  which  violates  the  legal  rights  may  not  be  entered  into  without 
of  another,  giving  that  other  a  right  committing  an  offense  punishable 
of  action  for  a  civil  remedy.  And  by  the  common  law,  regard  must  be 
we  are  not  prepared  to  say  where  had  to  the  influence  which  the  act, 
the  line  can  be  drawn.  It  is  suffi-  if  done,  would  actually  have  upon 
cient  for  the  present  case  to  say  that  society,  without  confining  the  ques- 
conspiracies  to  accomplish  purposes  tion  to  the  inquiry  whether  the  act 
which  are  not  by  law  punishable  as  might  itself  subject  the  offender  to 
crimes,  but  which  are  unlawful  as  criminal  punishment" 
violations  of  the  rights  of  individ- 
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which  is  the  essential  element  of  all  crimes,  must  of  course 
precede  by  a  logical,  even  though  by  an  inappreciable,  inter- 
val, the  commission  of  the  oflfense.  There  is  nothing  so  inher- 
ently reprehensible  in  co-operation  as  to  make  the  mere  intent 
to  combine,  regardless  of  the  purposes  of  the  combination,  crim- 
inal; and  if  the  purposes  of  the  combination  are  taken  into 
consideration  it  is  difficult  to  see  how  the  intent  to  combine 
can  be  held  criminal  if  the  objects  contemplated  are  in  no  sense 
criminal.  An  intent  cannot  be  criminal  unless  it  relates  in 
some  manner  to  the  commission  of  a  criminal  offense;  the  crim- 
inal object  or  purpose  must  be  present  and  ascertainable  before 
the  element  of  criminality  can  be  found  in  the  intent. 

§  356.  Legislative  definition. —  It  is  the  province  of  the  leg- 
islature to  define,  within  constitutional  limitations,  what  are 
crimes  and  misdemeanors.  The  legislature  may  say  that  a 
combination  to  do  that  which  is  not  criminal,  but  which  is  im- 
moral or  oppressive,  is  a  misdemeanor;  or  the  legislature  may 
say  that  a  combination  to  do  that  which  is  innocent  by  immoral 
or  oppressive  but  not  criminal  means  is  a  misdemeanor;  and 
every  man  will  know  what  is  and  what  is  not  criminal.  The 
courts  left  the  law  of  conspiracy  in  such  confusion  in  the  state 
of  'New  York  that  the  legislature  defined  the  offense  and  specif- 
ically provided  that  "  No  conspiracies,  other  than  such  as  are 
enumerated,  are  punishable  criminally,"  thereby  limiting  the 
power  of  the  courts  to  hold  criminal  combinations  for  the  pur- 
poses, but  leaving  the  courts  unfettered  as  regards  enforcing 
contracts  creating  or  affecting  injurious  combinations.^ 

§  357.  Most  of  the  states  have  statutes  defining  conspiracy^ 
but  in  many  of  the  states  the  courts  enforce  not  only  the  stat- 
utory offense,  but  still  continue  to  exercise  a  wide  discretion 
and  hold  many  combinations  criminal  under  the  common  law, 
though  neither  the  means  nor  the  ends  are  criminal.' 

^In  this  connection  see  Adams  v.  spiracy  as  foUows:  '*It  is  conceived 

People,  9  Hun,  89;  Van  Marter  v.  Bab-  that  on  a  review  of  all  the  decisions 

cook,  23  Barb.  633;  People  v.  Chase,  there  is  a  great  preponderance  of  au- 

16  Barb.  495:  March  v.  People,  7  Barb,  thority  in  favor  of  the  proposition 

891;    Woodward  V.  Vande water,    4  that,  oa  a  ncZe,  an  agreement  or  com- 

Denlo,  849,  858;  People  v.  Fisher,  14  bi nation  is  not  criminal  unless  it  be 

Wend.  15;  People  v.  Brady,  56  N.  Y.  for   acts  or  omissions  (whether  as 

190.  '  ends '  ojr  as  '  means ')  which  would 

2  Mr.  Wright  sums  up  his  investi-  be  criminal  apart  from  agreement 

gation  of  the  law  of  criminal  con-  (see  esp.  1725,  Edwards;   178d|  Fow- 
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§  358.  Under  section  5440  of  the  Eevised  Statutes  of  the 
United  States  greater  protection  to  the  individual  is  guaranteed 
by  the  provision  that  all  parties  to  a  conspiracy  are  liable  only 
when  "  one  or  more  of  such  parties  do  any  act  to  effect  the  ob- 
ject of  the  conspiracy."* 

ler;  1811,  Turner;  1834,  Seward);  these  particular  lines  of  extension, 
and  that  the  modern  law  of  con-  occur  in  some  of  the  reports;  but 
spiracj  is  in  truth  merely  an  ezten-  they  will  be  found  nearly  always  to 
sion  of  the  law  of  attempts,  the  act  have  been  used  with  reference  either 
of  agreement  for  the  criminal  pur-  to  cheats  or  to  the  perpetually  i*ecur- 
poee  being  substituted  for  an  actual  ring  question,  what  is  the  gist  of  a 
attempt  as  the  overt  act.  It  has  conspiracy  for  purposes  of  pleading? 
been  seen  by  what  steps  a  beneficial  and  to  have  had  for  the  most  part  a 
exception  has  established  itself  in  totally  different  meaning  from  that 
the  case  of  agreements  to  defraud,  which  they  seem  to  import  when 
and  how  the  ancient  crime  of  con-  they  are  cited  apart  from  their  con- 
spiracy, properly  so  called,  has  been  text"  Wright,  Crim.  Consp.,  p.  48L 
extended  to  charges  of  any  kind  of  ^  '*  If  two  or  more  persons  conspire 
crime  made  for  purposes  of  extor-  either  to  commit  any  offense  against 
tion.  Probably  also  in  the  case  of  the  United  States,  or  to  defraud  the 
agreements  *  directly  of  a  public  United  States  in  any  manner  or  for 
nature  and  leveled  at  the  govern-  anypurpo6e,andoneor  more  of  such 
ment,'  and  perhaps  in  the  case  of  parties  do  any  act  to  effect  the  ob« 
agreements  to  pervert  or  defeat  jus-  ject  of  the  conspiracy,  all  the  parties 
tice,  the  law  of  criminal  combina-  to  such  conspiracy  shall  be  liable  to 
tion  has  gone  somewhat  beyond  the  a  penalty  of  not  more  than  $10,000, 
bounds  of  the  ordinary  criminal  law.  or  to  imprisonment  of  not  more  than 
In  the  case  of  agreements  to  injure  two  years,  or  to  both  fine  and  im- 
private  persons,  the  balance  of  de-  prisonment,  in  the  discretion  of  the 
cisions  seems  to  incline  against  any  court*'  Under  above,  see  United 
such  extension,  though  expressions  States  v.  Boyden  (1868),  1  Low.  266; 
of  opinion  occur  in  favor  of  the  pos-  United  States  v.  Donau  (1873),  11 
sibility  of  such  an  extension  incases  Blatcht  168;  United  States  v.  De 
stiU  to  be  defined.  In  the  case  of  Grief  et  aL,  16  Blatchf.  21;  United 
agreements  to  coerce  a  master  or  States  v.  Fehrenback  (1875),  2  Woods» 
workmen  in  the  conduct  of  his  busi-  175, 197;  United  States  v.  Denee  et 
ness  or  in  the  disposal  of  his  indus-  ah,  8  Woods,  47;  United  States  y. 
try,  there  seems  to  be  recent  author-  McKee,  4  Dill.  128;  United  States  r. 
ity  in  favor  of  such  an  extension,  Grafton  et  aL,  4  DilL  145;  United 
but  it  has  not  yet  been  placed  be-  States  v.  Walsh,  5  Dill.  58;  United 
yond  doubt  by  number  of  cases  or  States  v.  Miller,  3  Hughes,  553; 
by  the  authority  of  the  court  of  ap-  United  States  v.  Hirsh  (1879),  lOO 
peal;  and  it  has  been  seen  that  there  U.  S.  33;  United  States  v.  Bauer  et 
is  much  difficulty  in  finding  author-  aL,  4  DilL  407;  United  States  v.  Sacia 
ity  for  such  an  extension  in  the  com-  et  al.  (1880),  2  Fed.  R.  754;  The  Mussel- 
mon  law  before  the  present  century.  Slough  Case  (1881),  5  Fed.  R  680; 
Expressions  of  great  apparent  gen-  United  States  v.  Sanche  (1881).  7  Fed. 
erality,  as  to  the  criminality  of  com-  R.  715;  United  States  v.  Watson 
binations  incases  not  within  any  of  (1883),  17  Fed.  R.  145;  United  States 
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§  359.  Crime  of  conspiraey  complete  with  combination. — 

Whether  the  definitioii  of  criminal  conspiracy  be  strict  or  loose, 
there  is  no  doubt  that  the  offense  is  complete  with  the  combi- 
nation, except  where  it  is  provided  by  statute  that  in  addition 
to  the  combination  there  must  be  proof  of  some  overt  act.  The 
combination  being  the  gist  of  the  offense,  the  latter  cannot  be 
proven  without  affirmative  evidence  of  the  combination.  Proof 
of  acts  done  in  furtherance  of  the  objects  of  the  conspiracy  may 
have  a  certain  force  as  evidence  of  the  existence  of  the  con- 
spiracy, but  such  proof  is  not  in  itself  conclusive.^  Except 
where  otherwise  provided  by  statute,  it  is  not  material  that 
the  unlawful  purpose  should  be  accomplished,  or  even  that 
any  act  should  be  done  tending  toward  its  accomplishment.* 
Wherever  it  is  required  by  statute  that  some  overt  act  be  af- 
firmatively shown,  such  overt  act  must  be  charged  in  the  indict- 
ment and  proven  on  the  trial.'  But  the  overt  act  need  not  be 
set  forth  with  great  particularity.  Where  there  has  been  no 
change  of  the  common  law  and  the  proof  of  some  overt  act  is 
not  required,  it  is  not  necessary  to  set  forth  in  the  indictment, 
or  prove  upon  the  trial,  either  the  accomplishment  of  any  of 
the  objects  of  the  conspiracy,  or  any  acts  in  furtherance  of  such 
•objects.* 

V.  Gordon  (1884),  22  Fed.  R  250;  In  Fed.  Ca&  Na  14,983,  11  Blatchf.  168; 

re  Wolf  (1886),  27  Fed.  R.  606;  United  United  States  v.  Blunt  (1875),  Fed. 

States  V.  Frisbie  (1886),  28  Fed.  R  808;  Cas.  Na  14,615,  7  Chi  Leg.  News,  258; 

United  States  v.  Britton  (1883),  108  United  States  v.  Walsh  (1878),  Fed- 

U.  S.  199,  2  Sup.  Ct  R  531.  Cas.  Na   16,636,  5  Dia  58;  United 

1  Territory  V.Turner, 37 PaaR 368;  States  v.  Watson  (1883),  17  Fed.  R 

People  V.  Bricknell,  15  N.  Y.  Supp.  145;  United  States  v.  Reichert  (1887), 

528.  32    Fed.  R  142;    United   States  ▼. 

« State  V.  Cawood  (1830),  2  Stew.  Sanche  (1881),  7  Fed.  R  715;  United 

(Ala.)  860;  Medley  v.  People  (1892;,  49  States  v.  Milner  (1888),  36  Fed.  R  890; 

111.  App.  218;  State  v.  Norton  (1850),  United  States  v.  Gardner  (1890),  42 

23  N.  J.  Law  (3  Zab.),  33;  State  v.  Fed.  R  829. 

Brady  (1890),  107  N.  C.  822, 13  &  E.  R  *  Miller  v.  St^te  (1881),  79  Ind.  198; 

825.  Coin.  V.  Judd  (1807),  2  Mass.  329 ;  Com. 

3  Dealy  v.  United  States  (1894),  152  v.  Davis  (1812),  9  Mass.  415;  Corn.  v. 

U.  a  539,  14  Sup.  Ct.  680:  Bannon  v.  Eastman  (1848),  55  Mass.  (1  Cush.) 

United  States  (1895),  156  U.  a  464, 15  189;  Com.  v.  Fuller  (1882),  132  Mass. 

Sup.  Ct  467;  United  States  v.  Benson  563;  People  v.  Arnold  (1881),  46  Mich. 

(1895),  70  Fed.  R  591;  Umted  States  268,  9  N.  W.  R  406;  State  v.  Straw 

V.  Boy  den  (1868),  Fed.  Cas.  Na  14,632,  (1861),  42  N.  R  393;  People  v.  Chase 

1  Low.  266;  United  States  v.  Dustin  (1853),  16  Barb.  495;  PeoJDle  v.  Squire 

(1869),  Fed.  Cas.  Na  15,011,  2  Bond,  (1888),  20  Abb.  N.  C.  368;  Clary  v. 

^2;  United  Stetes  v.  Donau  (1873),  Com.  (1846),  4  Pa.  St  (4  Barr),  210; 
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§  360.  Conspiracies  to  do  that  which  is  not  criminal. — 

While  the  proposition  has  been  strenuously  urged  that  only 
those  conspiracies  are  criminal  which  contemplate,  either  as 
means  or  ends,  some  criminal  object,  it  is  our  duty  to  set  forth 
impartially  the  law  as  laid  down  by  the  various  courts.  The 
following  combinations  to  accomplish  purposes  not  in  them- 
selves criminal  have  been  held  criminal  conspiracies: 

To  obstruct  the  business  of  a  canal  company  by  constructing 
a  bridge  across  the  canal.^  By  employers  to  depress  the  wages 
of  journeymen.*  By  members  of  a  typographical  union  to  com- 
pel their  employers  to  make  the  office  a  union  office.'  By  em- 
ployees to  foment  a  strike.*  By  railway  employees  to  compel 
the  company  to  sever  relations  with  a  third  company.*  By 
journeymen  bootmakers  to  compel  other  journeymen  to  join 
their  society;  and  to  compel  masters  to  employ  none  but  mem- 
bers.* By  striking  journeymen  adopting  rules  which  would  in- 
juriously affect  other  workmen  and  employers.^  By  striking 
journeymen  to  compel  by  overt  acts  other  workmen  to  conform 
to  rules  established  by  them.®  By  two  or  more  persons  to  "  boy- 
cott "  another.®  By  laborers  to  effect  a  strike  for  an  object  other 
than  to  maintain  or  advance  rate  of  wages.*®  By  persons  to  cause 
the  discharge  of  an  employee  by  threatening  the  employer." 
By  workmen  to  quit  their  employer  in  a  body  unless  certain 
other  workmen  are  dismissed."  By  striking  laborers  to  prevent 
the  exercise  of  a  lawful  calling  by  another,  or  to  injure  trade.*' 
By  strikers  to  drive  away  and  prevent  a  "  scab  "  from  working 
within  a  certain  district."    By  persons  to  prevent  a  corporation 

Com.  T.  Hadley  (1889),  13  Pa.  Ca  Ct  8  People  v.  Fisher  (1835),  14  VTend. 

R  188;  State  v.  Noyes  (1853),  25  Vt  9,  28  Am.  Dec.  501. 

41 5.  9  People  v.  Wilzig  (1886),  4  N.  Y.  Cr. 

1  People  V.  Petheran  (1887),  64  Mich.  R.  40a 

252,  31  N.  W.  R,  188.  "  People  v.  Smith  (1887),  10  N.  Y.  St 

2  Com.  V.  Carlisle  (1821),  Brightly,    R  730. 

N.  P.  36.  "State  v.  Glidden  (1887),  55  Conn. 

3  Crump  V.  Com.  (1888).  84  Va.  927,    46,  8  Atl.  R.  890. 

6  S.  E.  R  620,  10  Am.  St  R  895.  i^  State  v.  Donaldson  (1867),  32  N.  J. 

*  United  States  v.  Stevens  (1877),  Law  (3  Vroom),  151,90  Am.  Dea  649; 

Fed.  Cas.  No.  16,392,  2  Hask.  164  People  v.  Smith  (1887),  10  N.  Y.  St  R 

5  United  States  v.  Cassidy  (1895),  730. 

(D.  C.)  67  Fed.«  R  69a  "  People  v.  Smith,  supra, 

«  Comu  V.  Hunt  (1840),  4  Met  111.  i*  People  v.  Walsh  (1888),  15  N.  Y.  St 

'  People  V.  Melvm  (1810),  2  Wheeler,  R  17. 
Cr.  Cas.  262. 
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from  employing  certain  others;  or  to  drive  certain  persons  from 
the  employment  of  a  corporation  by  intimidation.^ 

In  addition  to  the  foregoing  illustrations  there  might  be  cited 
a  large  number  of  cases  in  which  the  courts  have  held  that  con- 
spiracies to  defraud  others  of  their  property  are  criminal  con- 
spiracies, even  though  the  means  to  be  used  and  the  objects  to 
be  accomplished  are  not  in  themselves  crimes  or  obnoxious  to 
the  common  law.^ 

§361,  Merger  of  the  conspiracy. — Where  the  conspiracy 
results  in  the  actual  commission  of  an  offense  greater  in  char- 
acter than  the  conspiracy  itself,  the  offense  of  conspiracy  may 
be  merged,  as,  for  instance,  a  conspiracy  to  commit  a  felony  is 
merged  in  the  commission  of  the  offense.'  But  a  conspiracy  to 
commit  a  misdemeanor  is  not,  generally  speaking,  merged  in 
the  commission  of  the  offense.^ 

§  362.  Parties  liable  to  prosecution. —  All  parties  to  a  crim- 
inal conspiracy  are  subject  to  indictment  and  prosecution,  and 
each  member  of  a  conspiracy  is  responsible  for  every  act  of 
every  other  member  done  in  furtherance  of  the  illegal  purpose.* 

1  State  V.Stewart  (1887).  59  Vt  273,  Mass.  (18  Cusli.)  84:  People  v.  Rich- 
9  Atl.  R.  559,  59  Am.  R  710.  ards  (1849),  1  Mich.  (1  Man.)  216;  Peo 

2  Ck)in.  V.  Warren  (1809),  6  Ma8&  74;  pie  v.  Mather  (1830),  4  Wend.  229; 
Lambert  v.  People  (1827),  7  Cow.  166;  People  v.  MoKane  (1894),  28  N.  Y. 
United  States  V.  Spalding  (1835),  Fed.  Supp.  397,  81  Abb.  N.  C.  176;  Com. 
Cas.  Na  16,364,  4  Cranch  (C.  C),  616;  v.  Delaney  (1855),  1  Grant  Cas.  (Pa.) 
Miller  v.  People  (1896),  22  Colo.  530,  224 

45  Pac  R  408;   Johnson  ▼.  People  <  United  States  v.  McDonald  (1876), 

(1859),  22  HL  (12  Peck),  314;  Musp^rave  Fed.  Cas.  Na  15,670,  3  Dill.  546;  State 

V.  State  (1892),  133  Ind.  297,  32  N.  K  v.  Murphy  (1844),  6  Ala.  765.  41  Am. 

R  885;  State  v.  May  berry  (1859),  48  Dec.  79;  State  v.  Murray  (1838),  15 

Ma  218;  State  v.  Buchanan  (1821),  5  Me.  (3  Shep.)  100;  State  v.  Mayberry 

Har.  &  J.  317;  Com.  v.  Judd  (1807).  2  (1859),  48  Me.  218;  People  v.  Richards 

Mass.  329;  People  v.  Richards  (1849),  (1849),  1  Mich.  (1  Man.)  216;  People  v. 

1  Mich.  (1  Man.)  216;  People  v.  Clark  Mather  (1830),  4  Wend.  289,  21  Am. 

(1862),  10  Mich.  310;  People  v.  Wat-  Dec.  122;  Com.  v.  McGowan  (1848).  2 

son  (1889),  75  Mich.  582,  42  N.  W.  R  Pars.  Eq.  Cas.  841;  Com.  v.  Delaney. 

1005;  State  v.  Bumham  (1844X  15  N.  1   Grant  Cas.   224;  State  v.  Setter 

H.  396;  State  v.  Rickey  (1827),  9  N.  J.  (1889),  57  Conn.  461,  18  Atl.  R  782, 14 

Law  (4  Halst),  293;  State  v.  Cole  Am.  St.  R  121;  State  v.  Noyes  (1853), 

(1877),  39  N.  J.  L.  (10  Vroom).  324;  In  25  Vt  415. 

re  Roget  (1817),  2  City  H.  Rec.  61.  » United  States  v.  Mitchell  (1871), 

8  Com.  V.  Blackburn  (1863).  62  Ky.  Fed.  Cas.  No.  15,790,  1  Hughes,  439; 

(1  Duv.)  4;  State  v.  Mayberry  (1^59),  United  Stat^  v.  Babcock  (1876),  Fed. 

48  Ma  218:  Com.  ▼.  Kingsbury  (1809),  Cas.  No.  14,487,  3  DilL  581;  United 

5  Mass.  100;  Com.  v.  O'Brien  (1853),  66  States  v.  Butler  (1877),  Fed  Cas.  Na 
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§  363.  Criminal  liability  of  parties  to  modern  combina- 
tions,—  From  the  foregoing  considerations  it  is  apparent  that 
the  law  as  interpreted  by  the  various  courts  is  in  a  state  of  no 
little  confusion.  If  the  term  "unlawful "  is  used  in  its  broad- 
est significance,  and  a  combination  to  do  that  which  is  unlaw- 
ful by  lawful  means,  or  that  which  is  lawful  by  unlawful  means, 
be  held  to  be  a  criminal  conspiracy,  then  all  parties  to  combi- 
nations held  illegal  for  any  reason  are  subject  to  indictment 
and  conviction  as  parties  to  a  criminal  conspiracy. 

Many  cases  have  been  cited  wherein  parties  to  combinations  to 
defraud  and  to  injure  others  in  their  property  rights  have  been 
convicted  as  conspirators,  although  the  purposes  and  objects 
contemplated  were  in  no  sense  criminal.  Ways  of  defrauding, 
oppressing  and  injuring  others  in  their  property  rights  are 
almost  infinite,  and  if  it  is  to  be  held  broadly  that  every  com- 
bination to  injure,  oppress  or  defraud  in  any  one  or  more  of 
these  almost  infinite  ways  amounts  to  a  criminal  conspiracy, 
it  is  hardly  conceivable  how  any  illegal  combination  can  es- 
cape being  held  to  be  a  criminal  conspiracy.  Given  a  combi- 
nation which  contemplates  as  means  or  ends  unlawful  objects, 
and  which  is  therefore  illegal  because  of  such  unlawful  pur- 
poses, it  is  the  very  subtlety  of  refinement  to  attempt  to  split 
up  the  term  "  unlawful "  and  diflferentiate  various  degrees  of 
unlawfulness,  and  to  say  that  one  object  (not  in  itself  criminal) 
is  of  such  a  degree  of  unlawfulness  that  a  combination  to  at- 
tain it  amounts  to  criminal  conspiracy,  whereas  another  object 
(not  in  itself  criminal)  is  of  such  a  different  kind  or  sort  of 
unlawfulness  that  a  combination  to  attain  it  does  not  amount 
to  a  criminal  conspiracy. 

These  predicaments  result  from  that  line  of  decisions  which 
holds  that  a  combination  may  be  criminal  although  its  pur- 
poses and  objects  are  not  criminal.  Under  the  strict  definition 
of  a  criminal  conspiracy  hereinbefore  suggested,  no  such  diffi- 
culties arise,  since  the  criminality  of  a  given  combination  would 
be  tested  entirely  by  the  character  of  its  purposes  and  objects.^ 

14,700, 1  Hughes,  457;  United  States  C.  L.  (1872),  p.  401:   'A  conspiracy 

V.  Cassidy  (1895)  (D.  C),  67  Fed.  R  698.  is  an  agreement  by  two  persons  or 

1 "  By  the  common  law  as  it  is  in*  more,  to  do,  or  cause  to  be  done, 

terpreted  in  Canada,  according  to  an  act  prohibited  by  penal  law,  or 

a   recent  Canadian  work,  Clarke's  to  prevent  the  doing  of  an  act  or- 
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C.  Thb  Law  of  Civil  Conspiracy. 

§  364.  The  law  of  civil*  conspiracy  is  a  wider  development 
and  application  of  the  law  of  criminal  conspiracy.  So  far  as 
rights  and  remedies  are  concerned,  all  criminal  conspiracies 
are  embraced  within  civil  conspiracies  —  the  definition  of  the 
latter  embraces  the  former.  The  definition  hereinbefore  given 
(section  lYl),  and  restated  here  for  convenience,  embraces  all 
conspiracies,  both  civil  and  criminal. 

§  366.  The  elements  of  a  conspiracy, —  The  elements  of  a 
conspiracy  are: 

(a)  The  confederating  —  the  combining  together  of  two  or 
more  persons. 

(J)  The  intent  —  for  the  purpose. 

(<j)  The  object  —  of  doing  something  unlawful,  or  oppressive, 
or  immoral,  as  a  means  or  an  end. 

dained  under  legal  sanction  by  any  the  common  law  of  Scotland  is  ex- 

» means  whatever;  or  to  do,  or  cause  pansive^"    See  Wright,  CrioL  Consp., 

to  be  done,  an  act,  whether  lawful  or  p.  62. 

not»  by  means  prohibited  by  penal  ^  In  Landers  v.  Staten  Island  Ry. 

law.'    (Cites  B.  v.  Roy,  11  L.  C.  J.  98,  Ca,  53  N.  T.  450,  the  court  said: 

per  Drummond,  J.)     In  the  Scotch  **The  terms  'civil'  and  'criminal/ 

common  law  conspiracy  appears  to  when  used,  whether  in  reference  to 

be  a  general  criminal  title,  but  in  jurisdiction  or  judicial  proceedings 

practice  to  hold  a  less   prominent  generally,  have  respect  to  the  nature 

place  than  it  holds  in  English  law.  and  form  of  the  remedy  and  the 

Prosecutions  seem  to  have  been  in-  cause  of  action  or  occasion  for  insti- 

stitutod  in  Scotland  against  work-  tuting    legal     proceedings.       Civil 

men  for  combination  between  1790  stands  for  the  opposite  of  criminal, 

and  1800,  but  in  1808  a  majority  of  and  hence  we  have  courts  known  as 

the  judges  held  that  a  combination  courts  of  civil  jurisdiction  and  of 

to  raise  wages  was  not  punishable  at  criminal  jurisdiction,  distinguished 

common   law.    The  history  of  the  by  the  character  of  the  prosecutions 

oases   which   followed,  and   which  in  each.    A  civil  action  is  brought  to 

seem  to  have  established  firstly  that  recover  some  civil  light,  or  to  obtain 

combinations  to  coerce  employers  or  redress  for  some  wrong,  not  being  a 

workmen  were  punishable  when  ac-  crime  or  misdemeanor,  and  is  thus 

companied  with  violence,  and  ulti-  distinguished  from  a  criminal  action 

mately  that  they  were  punishable  or  prosecution.    A  criminal  action  is 

even  in  the  absence  of  violence,  will  a  prosecution  in  a  competent  court 

be  found  in  the  fifth  Report  of  the  of  justice  in  the  name  of  thegovern- 

Select  Committee  (H.  C.)  of  1824^  on  ment  for  the  punishment  of  a  crime, 

Artisans    and    Machinery,    p^    489.  and  a  civil  action  is  one  prosecuted 

These  decisions  were  based,  not  on  for  the  redress  of  an  injury  or  the 

any  supposed  ancient  precedents  or  prosecution  of  a  wrong." 
rules  of  Law,  but  on  the  principle  that 


■vj 
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§  366.  The  conspiracy  is  complete  when  two  or  more  com» 
bine  together  for  the  purpose  of  doing  something  unlawful^ 
oppressive  or  immoral  as  a  means  or  an  end.^ 

§  367.  In  ciyil  action  damages  constitute  an  essential  ele- 
ment. —  In  a  criminal  prosecution,  except  where  it  is  provided 
otherwise  by  statute,  proof  of  the  conspiracy  is  sufficient,  and 
it  is  unnecessary  to  either  charge  in  the  indictment  or  prove 
on  the  trial  that  any  act  was  done  in  furtherance  of  the  con- 
spiracy. 

On  the  civil  side,  the  mere  proof  of  the  combination  is  not 
sufficient  to  sustain  an  action  for  damages  caused  by  a  con- 
spiracy. The  mere  act  of  combination,  though  amounting  to 
a  conspiracy,  does  not  furnish  ground  for  civil  action  in  the 
absence  of  damages  to  the  parties  seeking  to  maintain  the  ao* 
tion.' 

If  any  damage  is  sustained  in  consequence  of  the  unlawful 

1 "  In  the  earlier  periods  of  the  his-  itselt  This  doctrine  was  applied 
tory  of  English  law  it  was  thought  to  treason-felony  in  Mulcahy's  Case* 
essential  for  oonspiraoy  (properly  so  (1868),  whioh  contains  a  history  of 
called)  that  the  purposes  of  the  com-  the  growth  of  the  rule  in  its  applica» 
bination  should  have  been  so  far  ex-  tion  to  treason."  Wright,  Cr.  Consp.» 
ecuted  as  that  the  person  against  p»  54.  See  also  People  t.  Fisher,  14 
whom  the  conspiracy  was  directed  Wend.  (N.  Y.)  9;  Coul  v.  Gillespie^, 
should  have  been  actually  indicted  7  S.  A;  R.  (Pa.)  469;  CoUins  v.  Com., 
and  put  in  periL  But  it  was  held  in  8  S.  &  R.  (Pa.)  220;  Ck>m.  ▼.  Hunt,  4 
1354  (Anon.),  in  a  case  of  combina-  Met  111;  Hazen  v.  Ck>m.,  28  Pa.  St. 
tion  for  maintenance,  that  it  was  not  855;  Heine  ▼.  (Dom.,  91  Pa.  St.  145 
essential  that  any  suit  should  have  Alderman  ▼.  People,  4  Mich.  414 
been  actually  maintained;  and  in  State  t.  Bumliam,  15  K.  H.  896 
1574  (Sydenham),  in  a  case  of  oonspir-  Isaacs  v.  State,  48  Miss.  234;  People- 
acy  proper,  that  indictment  would  v.  Geiger,  49  Gal.  648;  State  v.  Ster- 
ile although  the  grand  jury  had  ig-  ling,  84  Iowa,  443;  Johnson  v.  State, 
nored  the  bill  against  the  prosecutor;  8  Tex.  App.  590;  State  v.  Noyes,  25 
and  the  Poulterers*  Case  estoblished  Yt.  415;  State  v.  Straw,  42  N.  H.  898. 
or  gave  rise  to  the  doctrine  that  the  See  also  Spies  et  aL  (anarchist  case  — 
combination  for  any  crime  was  pun-  1887),  122  UL  1. 
ishable,  although  the  purpose  had  3  Herron  ▼.  Hughes  (1864),  25  CaL 
not  been  commenced  to  be  put  in  555;  Doremus  v.  Hennessy  (1895),  62 
execution  otherwise  than  by  the  act  HI  App.  891;  KimbaU  v.  Harman 
of  agreement  itself;  and  although  (1871),  84  Md.  407;  Robertson  v.  Parks 
this  rule  was  at  first  occasionally  (1892).  76  Md.  118,24  Atl  R.  411;  Ste- 
doubted  (&  g.,  DanieU,  1704;  Spragg,  vens  v.  Rowe  (1880),  59  N.  H.  578,  47 
1760),  it  has  long  been  established  that  Am;  R  281;  Bayles  v.  Vandervees 
no  overt  act  is  in  general  necessary  (1895),  82  N.  Y.  Suppi  1117.. 
in  conspiracy  beyond  the  agreement 
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combination  an  action  lies  even  though  the  object  of  the  con- 
spiracy was  not  attained.^ 

Before  a  private  party  can  maintain  an  action  on  the  casd 
against  the  parties  to  a  combination  for  conspiracy,  he  must 
have  been  damaged,  troubled  or  inconvenienced  in  such  a  man- 
ner and  to  such  an  extent  as  to  warrant  a  monetary  compensa- 
tion.* 

§  368.  The  confederating. —  To  show  conspiracy  it  is  not 
necessary  to  prove  an  express  compact  or  agreement  among 
the  parties  thereto.  The  essential  element  of  the  charge  is  the 
common  design;  but  it  need  not  appear  that  the  parties  met 
together  either  formally  or  informally  and  entered  into  any 
explicit  or  formal  agreement;  nor  is  it  essential  that  it  should 
appear  that  either  by  words  or  writing  they  formulated  their 
unla^vful  objects.  It  is  sufficient  that  two  or  more  persons  in 
any  manner  either  positively  or  tacitly  come  to  a  mutual  under- 
standing that  they  will  accomplish  the  unlawful  design.  And 
any  one,  after  a  conspiracy  is  formed,  who  knows  of  its  exist- 
ence  and  purposes  and  joins  therein,  becomes  as  much  a  party 
thereto  from  the  time  of  his  joining  as  if  he  had  been  an  orig- 
inal member.' 

Where  a  combination  or  association  is  innocent  in  its  incep- 
tion, but  is  afterwards  perverted  to  unlawful  ends,  only  those 
participating  in  the  perversion  are  held  to  be  conspirators.* 

§  369.  The  intent. —  The  intent  is  a  vitally  essential  element. 
There  can  be  no  conspiracy  without  a  purpose,  express  or  im- 
plied, to  do  something  unlawful,  oppressive  or  immoral  as  a 
means  or  an  end ;  *  and  before  parties  can  be  convicted  or  agree- 

1  Patten  v.  Gurney  (1831),  17  Mass.  pie  (1893),  18  Cola  873,  83  Paa  B.  159, 

182.  86  AnL  St  R  295;  McKee  v.  State 

2Doremus  v.  Hennessy  (1895),  62  (1887),  111  IncL  378,  12  N.  E.  R.  510; 

IlL  App.  391 ;  Patten  v.  Gurney  (1821),  In  re  Storm  (1816),  1  City  EL  Rea  169; 

17  Mass.  182,  9  Am.  Dec.  141;  Swan  In  re  McDermut,  4  City  H.  Reo.  12; 

V.  Saddlemire  (1832),  8  Wend.  676;  Com.  y.  Manson  (1833),  2  Ashm.  31; 

Eason  v.  Petway  (1834),  18  N.  C.  (1  Com.  v.  Irwin,  8  Phila.  380;  Com.  v. 

Dev.  &  B.)  44;   Bradley  t.  Pierson  Kirkpatrick  (1858),  15  Legallnt 268; 

<1892),  148  Pa.  St  502,  24  Atl.  R.  65.  Lowery  v.  State  (1867),  80  Tex.  402; 

s  United  States  v.  Babcock,  3  DHL  Johnson  v.  State  (1878),  3  Tex.  App. 

581,  Fed.  Cas-Na  14,487;  United  States  590;  Wood  worth  v.  State  (1886),  20 

V.  Cassidy  et  aL,  67  Fed.  R.  698 ;  United  Tex.  App  375. 

States  V.  Rindskopf  (1874),  Fed.  Cas.  *  Com.  v.  Hunt,  4  Met  111. 

Na  16,165,  6  Biss.  259;  Connor  v.  Peo-  ^  The  orime  does  not  consist  in  the 
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ments  pronounced  void  as  in  support  of  a  conspiracy,  the  ele- 
ment of  wrongful  intent  must  be  as  fully  proven  as  the  element 
of  confederating. 

The  evidence  need  not  be  direct;  it  may  be  indirect  and  cir- 
cumstantial; but  it  must  bear  upon  the  time  and  the  purpose  of 
the  combination,  and  must  tend  to  show  that  the  combination 
was  for  an  unlawful  purpose.  A  combination  lawful  in  its 
inception  is  not  rendered  unlawful  because  some  or  all  of  its 
members  put  it  to  an  unlawful  use.  Contracts  or  agreements 
in  support  of  a  combination  lawful  in  its  inception  are  not  ren- 
dered invalid  because  the  combination  is  perverted  by  some  or 
all  of  its  members.  The  law  will  not  go  back  of  the  time  of 
the  perversion,  but  will  rather  treat  the  perversion  as  a  con- 
spiracy distinct  from  the  original  combination. 

These  propositions  are  of  importance  as  applied  to  modern 
industrial  and  labor  combinations,  for  it  is  not  only  conceiv- 
able, but  a  matter  of  frequent  occurrence,  that  combinations 
are  formed  the  objects  of  which  are  entirely  lawful,  and  many 
contracts  and  agreements  entirely  legal  are  entered  into  in 
support  of  such  combinations,  but  in  time  the  combinations  are 
perverted  to  unlawful  purposes,  and  the  original  agreements 
and  contracts  are  challenged  as  in  support  of  a  conspiracy. 

§  370.  The  object. —  It  is,  of  course,  impossible  to  prove  an 
intent  without  proving  the  thing  intended,  and  in  conspiracy 
the  act — the  object  —  must  be  of  an  unlawful,  immoral  or  op- 
pressive character.  "Whether  the  proof  be  direct  or  circum- 
stantial it  must  show  what  was  the  purpose  of  the  combination. 
Nothing  may  have- been  done  in  furtherance  of  the  conspiracy, 
but  the  act  that  was  contemplated  must  be  shown.  No  com- 
bination becomes  a  conspiracy  until  an  unlawful,  immoral  or 
oppressive  act  becomes  the  ultimate  or  incidental  object  of  the 
combination.  The  mere  fact  that  a  partnership,  a  corporation 
or  an  association  does  something  that  is  unlawful  does  not 
stamp  the  combination  a  conspiracy.  Not  a  day  passes  that 
combinations  of  all  kinds  are  not  before  the  courts  —  princi- 

mere  combiDation;  but  where  to  this  criminal,  then  it  is  necessary  to  set 

is  added  an  illegal  object,  then  it  be-  out  the  means  intended  to  be  used, 

•comes  criminal ;  and  where  neither  as  a  component  part  of  the  offeiise. 

the  conspiracy,  nor  the  object  to  be  People  v.  Richards  &  Pelton  (1849),  1 

attained,  is  unlawful,  but  the  means  Mich.  224. 
by  which  it  is  to  be  executed  are 
16 
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pally  in  actions  on  the  case  for  damages  —  charged  with  un- 
lawful or  oppressive  acts,  but  seldom  is  it  urged  that  the  com- 
bination was  formed  for  the  express  purpose  of  doing  the  thing 
complained  of  and  was  therefore  a  conspiracy. 

It  is  an  extremely  hazardous  inference  to  say  that,  because  a 
combination  does  that  which  is  unlawful,  it  must  have  been 
organized  for  such  purpose,  and  is  illegal  from  its  inception. 

The  connection  between  the  oppressive  or  unlawful  acta 
complained  of  and  the  original  objects  of  the  combination 
should  be  clearly  established  before  courts  declare  all  contracts 
and  agreements  in  support  of  the  original  combination  invalid. 

§  371.  Action  on  the  case  for  damages  occasioned  by  a  con- 
spiracy*—  Whether  a  conspiracy  be  civil  or  criminal,  if  it  occa- 
sions damage  to  a  third  party  such  party  has  his  remedy  in  an 
action  on  the  case.  Action  lies  for  conspiracy  to  maliciously 
prosecute,  harass  and  defame.^ 

§  372.  A  conspiracy  to  force  an  employer  into  paying  money 
that  he  is  not  legally  bound  to  pay,  by  threats  to  induce  his> 
workmen  to  strike,  is  actionable ;  if  such  threats  are  carried 
out  the  employer  may  recover  damages  sustained.* 

§  373.  Action  will  lie  for  conspiracy  to  drive  a  man  out  of 
business  by  fraudulent  or  malicious  acts.'  And  generally  speak- 
ing, any  conspiracy  the  object  of  which  is  to  wrongfully  or 
maliciously  injure  another  in  business,  trade  or  reputation  is. 
actionable,  and  damages  sustained  may  be  recovered  from  the 
parties  to  such  conspiracy.* 

§  374.  Conspiracies  among  workingmen  the  objects  of  which 
are  to  coerce  workingmen  to  become  members  of  labor  com- 
binations and  associations,  and  to  interfere  with  the  right  of 
others  to  work,  are  actionable,  and  parties  injured  may  recover 
damages.'    In  this  connection  "  boycotts,"  the  object  of  which 

1  Page  V.  Gushing  (1854),  38  Me.  523;  s  Carew  v.  Butherford  (1870X  10ft 

Dreuz  ▼.  Domeo  (1861),  18  Cal.  83;  Mass.  1,  8  Am.  R  287. 

Davenport  v.  Lynch  (1859),  51  N.  G.  «  Van  Horn  v.  Van  Horn  (1890),  53 

(6  Jones'  Law),  545;  Wildee  v.  McKee  N.  J.  Law,  284,  20  AtL  R  485. 

(1886),  111  Pa.  St  335,  2  AtL  R.  108,  <  Jones  v.  Baker  (1827),  7  Cow.  445; 

56  Am.  R  271;  Phelps  v.  Goddard  Murray  v.  McGarigle  (1887),  69  Wis. 

(1801),  1  Tyler,  60,  4  Am,  Dec.  720;  483,  34  N.  W.  R  522;  Old  Dominion 

Kirtley  v.  Deck  (1811),  2  Munf.  10,  a  a  Ca  v.  McKenna  (1887)  (G.  G.),  30" 

5  Am.  Dec  445;  Smith  y.  Nippert  Fed.  R  4a 

(1890),  76  Wis.  86,  44  N.  W.  R  846,  » Farmers'  Loan  &  Trust  Ga  v. 
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is  to  coerce  employers  into  paying  certain  rates  of  wages  or 
yielding  to  terms  dictated,  are  actionable  conspiracies.^ 

§  375.  All  parties  to  a  conspiracy  to  cheat  or  defraud  a  third 
party  are  liable  for  all  damages  sustained  as  result  of  the  oper- 
ation of  the  conspiracy.*  But,  as  already  stated,  the  damage  is 
the  element  which  gives  the  right  of  civil  action.  In  the  ab- 
sence of  damage  no  action  can  be  maintained.' 

§  376.  Parties  liable. — All  parties  to  a  conspiracy  are  jointly 
and  severally  liable  for  damages  occasioned  by  the  wrongful 
combination;*  and  one  who  comes  into  the  conspiracy  after  its 
organization  becomes  liable  for  all  that  has  been  previously 
done  by  the  parties  thereto;'  and  acts  done  by  any  one  of  the 
conspirators  in  furtherance  of  the  common  object  become  the 
acts  of  all.* 

Northern  Pac.  R  Ca  (1894)  (C.  C),  60  « Watts   v.    British   &   Amerioah 

Fed.  R.  803;  Old  Dominion  a  a  Co.  Mortg.  Ckx  (1894),  60   Fed.  B.  483; 

T.  McKenna  (1887)  (a  C),  30  Fed.  R  Leavitt  v.  Gushee  (1855),  5  CaL  153; 

48;  Sherry  v.  Perkins  (1888),  147  Mass.  Gardner  v.  Preston  (1805),  2  Day,  205, 

212,  17  N.  K  R  307;  Mapstrick  v.  2  Am.  Dea  91 ;  Work  v.  McCoy  (1893), 

Ramge  (1879),  9  NeU  890,  2  N.  W.  R  87  Iowa,  217,  64  N.  W.  R  140;  Page 

789;  Perkins  ▼.  Rogg  (1892)  (Super,  v.  Parker  (1861),  43  N.  H.  363, 80  Am. 

Ct  Cin.),  28  Wkly.  Law  BuL  82.  Dec.  172;  Percival  v.  Harres  (1891), 

lOld  Dominion  a  S.  Ca  v.  Mo-  142  Pa.  St  369,  21  AtL  R  876;  Bean 

Kenna  (1887),  30_f^  R  48;  Casey  v.  Bean  (1815),  12  Mass.  20;  Adams  v. 

T.  Cincinnati  Typographical  Union  Paige  (1829),  24  Mass.  (7  Pick.)  542; 

Na  8  (1891),  45  Fed^R  135;  Toledo*  Brackett  v.  Griswold  (1888),  14  N.  Y. 

A.  A..&  N.  M.  Ry.  Ca  v.  Penna.  Ca  St  R  449;  Lee  v.  Taylor  (1890),  55 

(1893),  54  Fed.   R  730;  Jackson  v.  Hun,  610, 11  N.  Y.  Supp.  131. 

Stanfield  (1894),  137  Ind-^J23,  86  N.  » See  "Rights  and  Remedies,"  m/ra. 

KR345,  23L.RA.58a    And  see  <  Cheney  v.  PoweU  (1891),  88  Ga. 

generally  in  this  connection  Bohn  629, 15  S.  E.  R  750;  Jones  v.  Baker 

Mfg.  Ca  V.  HolUs  (1893].  54  Minn.  (1827),  7  Cow.  445;  Buffalo  Lubricat- 

228,  55  N.  W.  R  1119,  40  Ahl  St  R  ing  Oil  Ca  v.  Standard  Oil  Ca  (1887), 

819;  Ryan  v.  Burger  &  Hower  Brew-  106  N.  Y.  669, 12  N.  K  R  825;  Cramer 

ing  Ca  (1891),  59  Hun,  625,  13  N.  Y.  v.  Hemstadt  (1874),  41  Tex.  614;  Page 

Bupp.  660;    Parker   v.    Bricklayers*  v.  Parker  (1861),  43  N.  a  363, 80  Am. 

Union  Na  1  (1889),  21  Wkly.  Law  Dec.  172. 

Bui.  223;  Lucke  V.  Clothing  Cutters*  »Hinchman    v.    Richie    (1849), 

&  Trimmers'  Assembly  (1893),  77  Md.  Brightly,  143 ;  Freeman  v.  Stine  (1877), 

396,  26  Atl.  R  505,  39  Am.  St  R  421 ;  34  Leg.  Int  96. 

Curran  v.  Galen  (1892),  22  N.  Y.  Supp.  •  Page  v.  Parker  (1861).43  N.  H.  863, 

826 ;  Mattison  v.  Lake  Shore  &  M.  a  80  Am.  Dea  172;  Warshauer  t.  Webb 

Ry.  Ca  (1895)  (Com.  PL),  8  Ohio  Dea  (1887),  9  N.  Y.  St  R  529;  Hinchman 

626,  2  Ohio  N.  P.  27a  v.  Richie  (1849),  Brightly,  14a 


PART  IV. 

COMBINATIONS  OF  LABOR— LEGAL  AND  ILLEGAL. 

Ch.  10.  Combinations  of  Capital  and  Labob  Befobb  thb  LiAW« 
11.  Combinations  of  Labob  in  Enqlanix 
la  Combinations  of  Labob  in  the  United  Statebl 
1&  ILLBQAL  Combinations  of  LABOBi 


CHAPTER  10. 
COMBINATIONS  OP  CAPITAL  AND  LABOR  BEFORE  THB  LAW. 

§  877.  Illegal  combinations  of  labor  and  capital 
878.  Combinations  of  capital  condemned,  combinations  of  labor  up* 

held. 
879l  Increase  of  wages  means  increase  in  cost  and  price. 

880.  Combinations  of  either  capital  or  labor  may  be  conspiraciea 

881.  Raising  of  either  wages  or  prices  not  an  unlawful  object. 
883-884  Bond  of  sympathy  between  combinations  of  labor  and  combina- 
tions of  capital 

§  377.  Illegal  combinations  of  labor  and  capital. — It  will 
be  convenient  to  consider  combinations  of  labor  and  combina- 
tions of  capital  separately,  bat  the  law  should  and  must  finally 
be  the  same  for  both.  At  the  present  time  the  law  is  not  the 
same.  Neither  legislatures  nor  courts  treat  combinations  of 
capital  and  combinations  of  labor  upon  a  plane  of  equality. 
This  will  become  apparent  as  the  cases  are  reviewed  and  the 
statutes  summarized.  The  attitude  of  both  legislatures  and 
courts  has  changed  greatly  with  the  lapse  of  time.  For  some 
years  there  has  been  an  increasing  leniency  toward  combina- 
tions of  labor,  and  of  late  an  increasing  severity  toward  com- 
binations of  capital.  At  no  time  have  both  stood  upon  a  foot- 
ing of  equality.  Politics,  prejudice  and  sentiment  have  had 
and  still  have  their  effects.  At  the  present  moment  the  tend- 
ency is  to  view  with  suspicion  all  combinations  of  capital  and 
at  the  same  time  look  with  favor  upon  all  combinations  of 
labor.    The  legislature  which  passes  a  law  against  combina- 
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tions  of  capital  so  sweeping  in  its  terms  as  to  overshoot  the 
mark  and  embarrass  the  courts,  also  endeavors  in  a  clumsy  way 
to  make  legal  combinations  of  labor  and  protect  them  from 
interference  by  the  courts. 

§  378.  Combinations  of  capital  condemned^  combinations 
of  labor  npheld. —  As  a  matter  of  fact,  at  the  present  moment 
the  law  is  that  combinations  of  labor  to  raise  wages  are  legal; 
while  in  many  states  combinations  of  capital  to  raise  prices 
are  not  legal.  For  instance,  the  court  of  appeals  of  New  York 
said:  ^  "In  the  general  consideration  of  the  subject,  it  must  be 
premised  that  the  organization  or  the  co-operation  of  working- 
men  is  not  against  any  public  policy.  Indeed,  it  must  be  re- 
garded as  having  the  sanction  of  the  law  when  it  is  for  such 
legitimate  purposes  as  that  of  obtaining  an  advance  in  the 
rate  of  wages  or  compensation,  or  of  maintaining  such  rate. 
It  is  proper  and  praiseworthy,  and  perhaps  falls  within  that 
general  view  of  human  society  which  perceives  an  underlying 
law  that  men  should  unite  to  achieve  that  which  each  by  him- 
self cannot  achieve,  or  can  achieve  less  readily." 

Here  is  first  the  specific  approval  of  the  very  sound  economic 
proposition  "  that  men  should  unite  to  achieve  that  which  each 
by  himself  cannot  achieve,  or  can  achieve  less  readily; "  second, 
the  legal  proposition  that  such  a  combination  formed  for  the 
express  purpose  of  raising  wages  is  not  only  lawful  but  praise- 
worthy. Language  to  the  same  effect,  and  even  stronger,  in 
favor  of  the  combinations  of  labor  to  raise  wages  is  to  be  found 
in  many  of  the  cases  hereinafter  cited. 

Compare  the  foregoing  with  the  following  propositions  re- 
garding combinations  of  capital  formed  for  identically  the 
same  purpose,  namely,  to  get  better  prices  for  what  capital  has 
to  sell : 

A  combination  organized  for  the  purpose  of  controlling  the 
price  and  regulating  the  production  of  a  commodity  of  general 
use,  such  as  candles,  is  contrary  to  public  policy.' 

In  a  case  involving  the  validity  of  an  association  of  wire-cloth 
manufacturers,  the  supreme  court  of  New  York  said:  "The 
people  have  a  right  to  the  necessaries  and  conveniences  of  life 
at  a  price  determined  by  the  relation  of  supply  and  demand, 

1  Curran  v.  Galen  et  aL  (1897),  153       >  Emery  et  aL  y.  Ohio  Candle  Ckx, 
N.  Y.  83,  46  N.  R  R.  297.  47  Ohio  St  820. 
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and  the  law  forbids  any  agreement  or  combination  whereby 
that  price  is  removed  beyond  the  salutary  influence  of  compe- 
tition. .  .  .  Free  competition  is  the  life  of  business,  and  all 
combinations  for  the  purpose  of  raising  or  controlling  the  prices 
of  merchandise  are  monopolies,  and  intolerable,  and  ought  to 
receive  the  condemnation  of  all  courts."  ^ 

Extracts  to  the  same  effect  will  be  found  hereinafter  and 
might  be  multiplied  indefinitely. 

§  379.  Inerease  of  wages  means  increase  in  cost  and  price. 
Surely  the  first  of  necessities  is  labor;  it  enters  into  every  prod- 
uct, and  an  increase  of  wages  means  an  increase  of  cost  and 
generally  an  increase  of  price. 

All  the  employees  engaged  in  the  manufacture  of  candles  or 
wire  cloth  may  combine  for  the  sole  purpose  of  raising  the 
price  of  labor,  and  the  combination  may,  within  lawful  bounds, 
bring  such  pressure  to  bear  upon  the  makers  of  candles  or  wire 
cloth  as  to  accomplish  its  object.  But  the  employers  cannot 
combine  to  raise  prices;  cannot  combine  to  meet  the  artificial 
conditions  created  by  the  combination  of  employees.  The 
^^  underlying  law  that  men  should  unite  to  achieve  that  which 
each  by  himself  cannot  achieve  "  seems  to  be  a  very  one-sided 
law  in  its  practical  application  —  it  favors  labor  and  not  cap- 
ital. 

The  distinction  is  entirely  arbitrary,  and  is  a  matter  of  pol- 
itics and  not  a  matter  of  either  economy  or  logic.  Many  of 
the  decisions  about  to  be  reviewed  show. that  combinations  of 
labor  may  be  as  oppressive  and  tyrannical  as  combinations  of 
capital,  or,  on  the  other  hand,  both  may  be  beneficial. 

§  380.  Combinations  of  either  capital  or  labor  may  be  con- 
spiracies.—  A  combination,  whether  of  laborers  or  capitalists, 
may  or  may  not  be  a  conspiracy  —  it  is  a  confederating  together 
for  certain  purposes;  whether  it  is  legal  or  illegal  depends 
upon  its  purposes  and  not  upon  its  personnel.  If  the  object  of 
the  combination  is  to  do  that  which  is  unlawful,  oppressive  or 
immoral,  it  is  an  illegal  combination  no  matter  who  compose 
it;  if  the  object  is  to  do  that  which  is  not  unlawful,  not  oppres- 
sive, not  immoral,  either  as  a  means  or  an  end,  then  the  com- 
bination is  not  illegal  no  matter  who  compose  it. 

iDe  Witt  W.  a  Ca  V.  N.  J.  W.  C.  Ca,  14  N.  Y.  Supp.  277;  Richardson  v* 
Buhl,  77  Mich.  633,  48  N.  W.  R.  1103. 


248      OOKBIKATIOXS  OF  ULBOB LEGAL  AND  ILLEGAL.      [§§  381-3. 

§  381  •  Baising  of  either  wages  or  prices  not  an  nnlawf nl 
object. —  Fartbermore,  it  may  be  said  here  that  neither  the 
raising  of  wages,  nor  the  raising  of  prices,  is  an  object  unlaw- 
fal,  oppressive  or  immoral  in  itself.  On  the  contrary,  every 
effort  of  an  individoal,  or  partnership,  an  association,  a  corpo- 
ration or  a  combination  to  get  better  wages  for  its  labor,  or 
better  prices  for  its  products,  is  morally  and  economically  sound 
and  praiseworthy,  provided  the  means  used  are  not  unlawful, 
immoral  or  oppressive.  And  in  considering  the  character  of 
the  means  used  to  accomplish  the  end,  labor  and  capital  must 
stand  on  a  footing  of  absolute  equality  before  the  law.  What 
is  permitted  to  one  must  be  permitted  to  the  other;  what  is 
denied  to  the  one  must  be  denied  to  the  other. 

§  383.  Bond  of  sympathy  between  combinations  of  labor 
and  combinations  of  capital. —  At  the  present  time  there  is 
perceptible,  a  feeling  of  sympathy  between  the  large  labor  or- 
ganizations of  the  country  and  the  large  industrial  combina- 
tions recently  organized.  It  may  be  doubted  whether  the  lead- 
ers of  the  large  labor  organizations  are  in  sympathy  with  the 
popular  outcry  against  trusts  and  combinations.  They  recog- 
nize the  fact  that  a  combination  of  capital  may  be  not  only  a 
legitimate  but  possibly  a  necessary  result  of  the  combination 
of  labor,  and  that  the  combination  of  the  one  is  no  more  rep- 
rehensible than  the  combination  6f  the  other,  provided  both 
combinations  keep  within  just  and  reasonable  bounds.  It  is 
possibly  also  true  that  the  shrewder  of  the  labor  leaders  per- 
ceive that  the  methods  pursued  by  combinations  of  capital 
toward  would-be  competitors  and  rivals  are  no  more  oppressive, 
unfair  and  illegal  than  are  the  methods  pursued  by  labor  unions 
toward  non-union  workers.  Human  nature  is  very  much  alike, 
and  all  combinations  are  prone  to  exercise  whatever  powers 
they  possess  in  furtherance  of  their  objects.  The  resources, 
powers  and  methods  of  labor  unions,  developed  and  exhibited 
on  tho  occasion  of  every  extensive  strike,  are  by  no  means  in- 
significant and  puerile  as  compared  with  the  methods  of  the 
most  powerful  capitalistic  combination.  It  may  be  doubted 
whether  either  could  give  the  other  advice. 

§  383.  There  does  not  appear  to  be  at  the  present  time  any 
strenuous  opposition  to  combination  of  capital  on  the  part  of  the 
principal  labor  organizations  of  the  country;  a  truce  seems  to 
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have  been  declared.  If  or  is  this  condition  of  things  at  all  unnat- 
ural. In  fact,  it  is  the  logical  result  of  the  rapid  growth  of  com- 
bination on  both  sides.  Among  the  conditions  which  have  led  to 
more  thorough  organizations  of  capital  are  the  increasing  de- 
mands of  organized  labor.  It  is  obviously  impossible  for  isolated 
factories,  or  the  factories  in  particular  cities  or  particular  sec- 
tions, to  yield  to  the  demand  for  a  ten-hour,  or  a  nine-hour,  or 
an  eight-hour  day  at  the  same  wages ;  or  to  the  demand  for  in- 
creased wages;  or,  in  short,  to  any  demand  of  organized  labor 
which  will  increase  the  cost  of  production,  unless  practically 
all  the  factories  engaged  in  the  same  industry  are  successfully 
subjected  to  the  same  demand.  Nearly  all  industries  are  con- 
ducted upon  so  close  a  margin  between  cost  and  price  that 
even  a  very  small  increase  in  the  cost  of  turning  out  the  prod- 
uct must  be  accompanied  by  a  corresponding  increase  in  price^ 
else  the  factories  must  be  closed.  In  many  trades  —  the  build- 
ing trades,  for  instance  —  the  only  associations  or  combinations 
that  exist  are  for  the  sole  purpose  of  resisting  the  increasing 
demands  of  labor  unions.  It  is  in  the  natural  order  of  thmga 
that  these  associations  for  defense  should  lead  up  to  combina- 
tions the  object  of  which  is  to  maintain  the  same  margin  of 
profit  by  increasing  prices  instead  of  resisting  the  demands  of 
labor. 

§  384.  The  alliance  which  exists  between  many  a  large  labor 
union  and  the  combination  which  employs  most  of  its  mem- 
bers is  often  more  real  than  apparent.  In  fact,  it  amounts  to 
a  tacit  agreement  on  the  part  of  the  members  of  the  labor  union 
that  they  will  not  join  in  the  hue  and  cry  against  the  combi- 
nation of  capital,  provided  the  combination  of  capital  will  ac- 
cede to  the  demands  of  the  union  as  to  hours  and  wages.  Each 
combination  is  afraid  to  destroy  the  other,  since  the  destruction 
of  the  one  should  logically,  and  must  inevitably  in  the  long 
run,  involve  the  destruction  of  the  other. 


CHAPTEK  11. 

COMBINATIONS  OF  LABOR  IN  ENGLAND. 

§  885.  Development  of  the  law  concerning  combinations  of  labor  in 
England. 

888.  Early  English  statutes. 
387. 88a  Statutes  of  labor,  1849  and  1350. 
889»  890.  Statute  of  Henry  VL,  14!^ 

891.  Statute  of  154& 

893.  Statute  of  1562. 
393-895.  Statutes  of  1799  and  1800  against  combinations  to  raise  wages. 
896, 897.  Repealing  act  of  1824. 
898, 399.  Act  of  1825. 
400, 401.  Trades  Union  Act,  1871. 

402.  Conspiracy  and  Protection  of  Property  Act,  1875. 

403.  Progress  of  the  law  towards  greater  freedom  for  labor. 
404-406.  English  cases  and  authorities. 

407.  Combination  of  coal  miners,  1882. 

408.  Combination  to  strike — Picketing,  1847. 

409.  Combination  to  compel  discharge  of  employee,  1851. 

410.  Combination  of  cotton  spinners,  1856. 

411.  Combination  of  employees  to  coerce  employers  by  oppressive 

means,  1859. 

412.  Combination  of  boiler-makers  and  ship-builders,  1867. 

413.  Combination  of  shoemakers,  1869. 

414  Combination  of  employees  of  gas  companies,  1872. 

§  385.  DeTelopnientofthe  law  concerning  combinations  of 
labor  in  England.^ —  The  law  regarding  labor  corabinations  has 
been  and  still  is  a  matter  of  sharp  and  bitter  controversy.  As 
has  been  well  remarked,  the  history  of  the  law  is  extremely 
curious,  and  is  connected  with  important  periods  of  English 
history.  The  development  has  been  slow,  and  within  the  past 
century  has  been  along  lines  of  greater  freedom  of  action  for 
labor.* 

1  For  extended  discussions  of  tbe  ' ''  As  migbt  have  been  expected, 

law  of  conspiracy  as  affecting  labor  there  is  no  department  of  the  law  in 

combinations,    see   Stephen's   Hist,  which  greater  clianges  have  taken 

Crim.  Law  Eng.,  voL  III;  Wright's  place.    When  England  was  mainly 

Crim.  Consp.  (Carson's  Ed.);  Cook's  a  pastoral  and  agricultural  coimtry, 

Trade  &  Labor  Comb. ;  Clifford  Brig-  and  when  commerce  was  still  in  its 

bam  in  21  Am.  Law  R.  4L  infancy,  the  trade  offenses  which  in 
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§  386.  Early  English  statutes.—  The  early  English  statutes 
were  conceived  in  a  spirit  diametrically  opposed  to  modern 
notions.  They  were  part  and  parcel  of  that  erroneous  eco- 
nomic notion  that  the  law  of  demand  and  supply  was  subject  to 
the  superior  power  of  parliament.* 

our  days  are  most  important  were  tlquity  of  the  roots  from  which  they 
unknown;  when  there  was  no  such  spring,  are  as  follows: 
thing  as  bankruptcy  there  could  be  "  1.  Offenses  consisting  in  a  sup- 
no  fraudulent  bankrupts.  On  the  posed  preference  of  private  to  public 
other  hand,  proceedings  which  we  interest.  These  are  usury,  forestall- 
now  regard  as  the  common  course  of  ing,  and  regrating,  and  conspiracies 
business  were  treated  as  crimes,  in  restraint  of  trade. 
Usury,  forestalling  and  regrating  "  2,  Offenses  against  laws  regulat- 
continued  to  be  so  regarded,  at  all  ing  particular  trades, 
events  in  theory,  till  very  modem  "8.  Ck>mmercial  frauds,  and  in  par- 
times.  As  time  went  on,  and  com-  ticular  the  offenses  of  fraudulent 
merce  became  more  and  more  im-  debtors,  and  fraudulent  officers  of 
portant,  the  old  view  as  to  the  crim-  companies."  Stephen's  History  of 
inality  of  usury  died  away,  but  the  the  Criminal  Law  of  England,  vol. 
possibility  of  whole  classes  of  frauds  III,  pp.  193, 108. 
unknown  in  earlier  and  simpler  times  i  *'  In  our  own  days,  and  indeed  for 
was  proved  by  experience,  and  pun-  nearly  sixty  years  past,  the  doctrine 
ishments  were  provided  for  them,  that  the  wages  of  labor  should  be  reg- 
Again,  in  early  times  it  was  thought  ulated  by  competition  has  been  gen- 
both  possible  and  desirable  to  pro-  erally  accepted  and  expressed  by  say- 
vide  by  law  for  many  matters  con-  ing  that  there  should  be  a  free  course 
nected  with  trade  which  we  think  of  trade  in  labor.  As  is  usual  when 
it  wiser  to  leave  unregulated.  Laws,  the  word  *free*  is  used  it  has  meant , 
for  instance,  were  passed  which  pre-  different  things  to  different  people, 
scribed  the  terms  as  to  apprentice-  In  the  mouths  of  employers,  and 
ship  on  which  people  should  be  per-  those  who  sympathize  with  them,  it 
mitted  to  work  at  given  trades.  This  has  commonly  meant  '  a  course  of 
legislation  came  to  be  regarded  as  trade  free  from  pressure  exerted  by 
opposed  to  the  principles  of  political  trade  unions  for  the  increase  of 
economy,  and  it  was  abolished;  but  wages.*  In  the  mouth  of  workmen, 
considerations  not  usually  recog-  and  those  who  sympathize  with  them, 
nized  or  regarded  with  favor  by  it  has  commonly  meant  *  a  course  of 
political  economists  have  induced  trade  free  from  all  legal  restrictions 
the  legislatures  of  our  own  times  to  upon  the  operations  of  trade  unions.' 
pass  a  large  number  of  acts  regulat-  In  order  to  understand  the  law  ajmrt 
ing  particular  branches  of  trade  and  from  all  questions  of  sympathy,  it  is 
manufacture,  and  containing  a  necessary  to  go  back  to  very  remote 
greater  or  less  number  of  penal  times,  and  to  follow  downwards  a 
clauses.  Such  in  general  is  the  nat-  course  of  legislation  arising  out  of 
ure  of  the  offenses  connected  with  views  very  different  from  our  own." 
trade.  Stephen's  Hist  Crim.  Law,  voL  III, 

"  More  particularly,  they  may  be  p.  202. 

divided  into  three  classes,  which,  if  "  By  the  English  statutes,   from 

we  take  them  according  to  the  an-  early  times  down  to  1825,  combina- 
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§  387.  Statutes  of  labor,  1349  and  1350.— These  early  stat- 
utes of  labor  ^  provided  "  that  every  man  and  woman  of  what 
condition  he  be,  free  or  bond,  able  in  body,  and  within  the  ago 
of  three  score  years,"  and  not  having  means  of  his  own,  "  if  he 

tioDS  of  workmen  and  others  formed  with  the  development  of  the  statute 
for  the  purpose  of  raising  or  affecting  law  are  decisions  and  opinions,  hav- 
the  rate  of  wages,  and,  during  the  ing  the  weight  of  high  authority, 
latter  part  of  this  period,  combina-  which  support  the  conclusion  that 
tions  intended  to  compel  employers  the  iUegality  of  such  purposes  and 
to  recognize  and  observe  restrictions  means  can  also  be  found  in  their  vio- 
as  to  their  business  imposed  by  asso-  lation  of  the  principles  of  the  com- 
ciations  of  workmen,  and  to  compel  mon  law.  The  reasons  why  the  com- 
other  workmen  to  conform  to  the  mon  law  condemns  such  purposes 
rules  of  trades  imions,  were  illegal  and  means  as  illegal  are  variously 
and  criminal.  Since  1800  the  acts  of  stated  to  be:  because  in  violation  of 
threatening,  intimidating,  molesting  personal  rights  and  injurious  to  so- 
and  obstructing  others  in  regard  to  ciety;  because  the  element  of  force 
their  business  and  labor  have  also  of  numbers  working  to  effect  such  a 
been  illegal  and  criminal  by  statute,  purpose  or  to  use  such  means  gives 
Since  1825  no  statutory  provision,  to  the  purpose  or  means  an  illegality 
such  as  existed  before,  declaring  which  otherwise  would  not  be  pres- 
combinations  for  certain  purposes  to  ent;  because  they  are  in  restraint  of 
be  illegal  and  criminal,  has  existed,  trade;  and  finally,  because  the  co- 
A  conspiracy  at  common  law  being  ercive  intent  supplies  the  illegality, 
a  combination  of  two  or  more  to  ef-  The  course  of  the  statute  law  sup- 
feet  an  illegal  purpose  or  to  effect  a  ports  this  view  of  the  existence  of 
legal  purpose  by  illegal  means,  the  these  common  law  principles,  because 
illegality  of  such  purpose  or  means  since  1835  it  has  been  found  neces- 
may  be  found  in  either  the  statute  sary  to  pass  particular  statutes  in 
or  common  law.  Whatever  the  law  order  to  legalize  such  purposes  and 
which  declares  such  a  purpose  or  means.  This  is  shown  by  the  pro- 
means  to  be  illegal,  the  combination  visions  of  the  act  of  1825,  allowing 
may  be  spoken  of  as  a  common-law  agreements  as  to  the  rate  of  wages 
conspiracy.  The  statute  law  of  Eng-  to  be  demanded;  those  of  1859  legal- 
land,  before  1825,  said  that  the  pur-  izing  peaceable  persuasion  of  others 
pose  of  raising  wages  or  coercing  to  induce  them  to  abstain  from  or 
employers  and  fellow-workmen  by  cease  w^orking;  those  of  1871  pro- 
means  of  combination  was  an  illegal  viding  that  the  purpose  of  a  combi- 
purpose.  Since  1825  it  has  not  said  nation  shall  not,  merely  for  the  rea- 
so,  but  has  said  that  threatening,  in-  son  that  it  is  in  restraint  of  trade,  be 
timidating,  molesting  and  obstruct-  deemed  illegal;  and  finally,  those  of 
ing  others  in  their  trade  or  business  1875  saying  that  the  test  of  the  ille- 
were  illegal  acts.  The  illegality  of  gality  of  a  combination  is  whether 
the  purpose  before  1825,  and  in  the  the  acts  to  be  done  would  be  illegal 
means  since  1825,  is  to  be  found,  if  done  by  a  single  person.  If  it  was 
therefore,  in  the  statute  law.  But  necessary  to  pass  these  statutes  in 
running  down  on  a  course  parallel  order  to  render  such  purposes  legal, 

1 28  £dw.  8,  and  25  Edw.  3,  St  1. 
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in  convenient  service  (his  estate  considered)  be  required  to 
serve,  he  shall  be  bounden  to  serve  him  which  so  shall  him  re- 
quire." They  are  to  serve  under  pain  of  imprisonment;  they 
are  to  take  the  customary  rate  of  wages  and  no  more.  By  the 
act  of  1350  the  wages  of  the  most  important  classes  of  me- 
chanics were  fixed.  A  master  carpenter  was  to  have  3d.  and 
a  master  free-mason  4:d.  a  day  from  Easter  to  Michaelmas, 
"and  from  that  time  less,  according  to  the  rate  and  discretion 
of  the  justices."  Strict  provisions  were  made  for  the  execution 
of  the  act. 

The  object  was  to  check  the  rise  in  wages  which  naturally 
resulted  from  the  ravages  of  the  great  pestilence  called  the 
"  Black  Death,"  and  the  attempt  was  made  not  only  to  regu- 
late wages  of  laborers  and  mechanics,  but  to  confine  them  to 
the  specific  localities  where  they  resided.  The  statute  pro- 
vided: "If  any  of  the  said  servants,  laborers  or  artificers  do 
flee  from  one  county  to  another,  because  of  this  ordinance,  that 
the  sheriffs  of  the  county  where  such  fugitive  persons  shall  be 
found  shall  do  them  to  be  taken  at  the  commandment  of  the 
justices  of  the  counties  from  whence  they  shall  flee  and  bring 
them  to  the  chief  gaol  of  the  same  county,  there  to  abide  till 
the  next  sessions  of  the  same  justices."  ^ 

§  388.  These  early  statutes  of  Edward  III.  remained  in  force 
in  letter  or  spirit  for  more  than  two  hundred  years,  being  fre- 
quently confirmed  arid  modified,  and  in  many  provisions  very 
materially  extended.'^    Wide  authority  was  given  to  county 

it  must  have  been  because  by  tlie  accuracy  than  is  usuaUy  accorded.'' 

common  law  they  were  illegal    If  21  Am.  Law  R.,  supra, 

it  be  thought  that  the  cases  so  in-  ^  It  has  been  plausibly  suggested 

terpreting  the  common  law  are  not  that  one  of  the  objects  of  this  re- 

of  much  weight,  it  should  be  noted  markable  legislation  was  to  provide 

that   they    were    considered    sufii-  some  sort  of  a  substitute  for  the  sys- 

ciently  binding  to  require  acts  of  par-  tem  of  Adlleinage  and  serfdom  which 

liament  to  coimteract  them.    When  was  then  disappearing.  See  Nicholls' 

such  judges  of  England  as  Mansfield,  Hist  Poor  Laws,  1,  p.  45. 

Crompton,  Brett,  Bram  well,  Erie  and  ^  See  12  Rich.  2,  ch&  a-7, 0, 10  (1388) ; 

Coleridge  have  said,  with  full  knowl-  7  Hen.  i,  ch.  17  (1405);  2  Hen.  5,  ch.  4 

edge  of  the  state  of  the  statutes,  that  (1414);   6  Hen.  6,  ch.  8  (1427)  (this 

combinations  for   certain  purposes  statute   authorizes   the  justices  in 

were  criminal  conspiracies  by  the  quarter  sessions  to  fix  the  wages  of 

common  law,  to  say  that  they  meant  artificers,  and  gives  similar  powers 

that  they  were  criminal  because  par-  in  towns  to  mayors   and  bailiffs); 

liament  had   made   such   purposes  6  Hen.  8,  ch.  3  (1514). 
criminal,  is  to  attribute  to  them  less 
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and  borough  justices  to  execute  these  various  laws  with  great 


rigor. 


§  389.  Statute  of  Henry  TI.,  1424.—  This  early  statute  was 
aimed  directly  at  labor  organizations,  the  purposes  of  which 
were  to  evade  the  laws  referred  to  in  the  last  section.  It  pro- 
vided that:  "Whereas,  by  the  yearly  congregations  and  con- 
federacies made  by  the  masons  in  their  general  chapiters  and 
assemblies,  the  good  course  and  effect  of  the  statutes  of  labor- 
ers be  openly  violated  and  broken,"  the  chapiters  should  not 
be  holden,  those  that  cause  them  to  be  assembled  and  holden 
should  be  "  judged  for  felons,"  and  all  masons  coming  to  such 
congregations  should  be  punished  by  imprisonment,  fine  and 
ransom.^ 

§  390.  In  considering  these  drastic  attempts  to  regulate 
wages  and  control  the  freedom  of  labor,  it  must  not  be  forgot- 
ten that  during  the  same  period  the  restraints  laid  upon  the 
free  exercise  of  business  discretion  by  capital  were  in  many  in- 
stances quite  as  irksome.  The  law  directed  against  the  right 
of  the  laborer  to  get  the  best  possible  price  for  his  labor  were 
paralleled  by  the  Jaws  directed  against  the  freedom  of  the 
capitalist  to  trade  in  the  most  profitable  manner. 

§  391.  Statute  of  1648.^ — This  statute,  more  general  in  its 
terms,  forbade  all  conspiracies  and  covenants  Of  artificers, 
workmen  or  laborers,  "not  to  make  or  do  their  work  but  at  a 
certain  price  or  rate,"  or  for  other  similar  purposes,  under  the 
penalty,  on  a  third  conviction,  of  the  pillory  and  loss  of  an 
ear  and  to  "  be  taken  as  a  man  infamous." 

§  392.  Statute  of  1562.«— This  act  repealed  much  of  the 
early  legislation  and  consolidated  the  law.  It  is  entitled :  "An 
act  containing  divers  orders  for  artificers,  laborers,  servants 
of  husbandry,  and  apprentices."  Of  this  and  subsequent  acts 
Justice  Stephen  says:  "It  repeals  many  of  the  earlier  pro- 
visions and  contains  a  considerable  number  of  enactments  in 
favor  of  laborers  and  artificers.  Its  leading  provisions  in  refer- 
ence to  the  particular  matter  under  consideration  are  as  fol- 
lows: All  persons  able  to  work  as  laborers  or  artificers,  and 
not  possessed  of  independent  means  or  other  employments, 
are  bound  to  work  as  artificers  or  laborers  upon  demand,   l^he 

1  Stephen's  Hist  Crim.  Law,  supra,       >  5  Eliz.,  eh.  4 
S2and8Edw.  6,  ch.  15. 


§  392.] 


LABOB  m  ENGLAND. 


255 


hoars  of  work  are  fixed,  power  is  given  to  justices  in  their  next 
sessions  after  Easter  to  fix  the  wages  to  be  paid  to  all  mechanics 
and  laborers,  ela];>orate  rules  are  laid  down  as  to  apprenticeship, 
and  it  is  provided  that  for  the  future  no  one  is  to  ^  set  up,  oc- 
cupy, use  or  exercise  any  craft,  mystery  or  occupation  now 
used,'  in  England  or  Wales,  unless  he  :s  serving  or  has  served 
an  apprenticeship  of  seven  years  to  it.  This  statute  remained 
in  force  practically  for  a  long  period  of  time.  It  was  not 
formally  repealed  till  the  year  1876.  Throughout  the  whole 
of  the  seventeenth  and  the  greater  part  of  the  eighteenth  cen- 
tury no  act  was  passed  for  the  general  regulation  of  trade  and 
labor  in  any  degree  comparable  to  it  in  importance.  A  con- 
siderable number  of  acts,  however,  were  passed  bearing  more 
or  less  on  trade  offenses.  They  were,  for  the  most  part,  acta 
relating  to  particular  trades,  and  prohibiting  combinations  in  ' 
respect  to  the  wages  payable  in  those  trades.  Thus,  for  in- 
stance, in  1720  was  passed  ^  An  act  for  regulating  the  journey- 
men tailors  within  the  bills  of  mortality.'  This  act  declared 
all  agreements  between  journeymen  tailors  'for  advancing 
their  wages  or  for  lessening  their  hours  of  work '  to  be  null 
and  void,  and  subjected  persons  entering  into  any  such  agree- 
ment to  be  imprisoned  with  or  without  hard  labor  for  two 
months.  The  hours  of  work  were  to  be  from  6  A.  M.  to  8  P.  M., 
less  an  hour  for  dinner,  and  'one  penny  halfpenny  a  day  for 
breakfast.'  The  wages  were  to  be  any  sum  not  exceeding  two 
shillings  a  day  from  March  25th  to  June  24th,  and  for  the  rest 
of  the  year  not  exceeding  one  and  eightpence.  The  courts 
of  quarter  sessions  had  power  to  regulate  these  rates,  both  as 
to  time  and  as  to  wages.  Similar  enactments  were  passed 
with  respect  to  the  woolen  manufacturers  in  1725,'  the  hat 
trade  in  1749,'  the  silk  weavers  in  1777,*  and  the  paper  trade 
in  1795.*  This  last  mentioned  act  fixes  the  hours  of  work  at 
twelve,  with  one  hour  for  refreshment.  It  says  nothing  as  to 
wages,  but  enters  much  into  detail  as  to  the  suppression  of  the 
combinations  which  it  prohibits."* 


i7Geal,8tl,ch.l8. 
>  12  Gea  1,  oh.  34 
Sd2Gea2,  ch.27. 
«17Gea8,oh.55, 


•86aea8,ch.lll. 
*Steph.  Grim.  Law  of  England^ 
ToL  III,  p.  20a 
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*  §  393.  Statutes  of  1799  and  1800  against  combinations  to 
raise  wages. —  An  act  was  passed  in  1799  for  the  purpose  of 
suppressing  all  combinations  by  workmen  to  raise  wages.^  This 
act  was  repealed  and  replaced  the  year  folio  wing  ;2  but  there 
was  little  difference  between  the  two  acts  except  that  the  re- 
pealing act  contained  clauses  providing  for  the  referring  of 
differences  between  employers  and  employees  to  arbitration. 
This  act  of  1800,  which  remained  in  force  until  1824,  provided 
generally  that  all  contracts  theretofore  entered  into  between 
journeymen  manufacturers  or  other  persons  for  obtaining  an 
advance  of  wages  for  themselves  or  others,  or  for  shortening 
hours  of  work  or  decreasing  the  quantity  of  work,  should  be 
void,  except  only  contracts  between  any  master  and  any  jour- 
neyman as  to  the  wages,  etc.,  of  that  journeyman. 

Further,  that  all  contracts  "  for  preventing  or  hindering  any 
person  from  employing  whomsoever  he  thinks  proper,  or  for 
controlling  or  any  way  affecting  any  person  carrying  on  any 
manufacture,  trade  or  business,  in  the  conduct  or  management 
thereof  "  should  be  void. 

§  394.  That  any  journeyman  who  enters  into  any  subh  con- 
tract is  to  be  liable  to  imprisonment  up  to  three  months  with- 
out hard  labor,  or  two  months  with  hard  labor.  And  any 
journeyman  or  workman  who  "  enters  into  any  combination 
to  obtain  an  advance  of  wages  or  to  lessen  or  alter  the  hours 
of  work,  or  for  any  other  purpose  contrary  to  the  act;  or  who, 
by  giving  money  or  by  persuasion,  solicitation  or  intimidation, 
or  any  other  means,  wilfully  and  maliciously  endeavors  to  pre- 
vent any  unemployed  person  from  taking  service;  or  who,  for 
the  purpose  of  obtaining  an  advance  of  wages,  or  for  any  other 
purpose  contrary  to  the  provisions  of  the  act,  wilfully  and  ma- 
liciously induces,  or  tries  to  induce,  any  workman  to  leave  his 
work;  or  who  hinders  any  employer  from  employing  any  per- 
son as  he  thinks  proper;  or  who  being  hired  refuses  without 
any  just  or  reasonable  cause  to  work  with  any  other  journey- 
man or  workman  employed  or  hired  to  work,"  is  subject  to  the 
same  penalty. 

Further,  all  persons  attending  meetings  for  any  of  the  pur- 
poses declared  to  be  illegal  by  the  act,  and  all  persons  per- 

189  Gea  8,  eh.  8L  '40  Gea  8,  oh.  100. 
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suading  people  to  attend  such  meetings,  or  collecting  money 
in  furtherance  of  such  efforts,  are  subject  to  the  same  penalty. 

The  act  further  made  it  an  oflPense  to  assist  in  maintaining 
men  on  a  strike. 

§  395.  These  were  known  as  the  combination  laws,  and  con- 
cerning them  Justice  Stephen  remarks:  "It  is  remarkable 
that  in  the  parliamentary  history  for  1799  and  1800  there  is 
no  account  of  any  debate  on  these  acts,  nor  are  they  referred 
to  in  the  Annual  Eegister  for  those  years.  It  is,  however, 
obvious  that  whatever  may  have  been  the  immediate  occasion 
of  the  laws  in  question,  they  carried  out  and  developed  to  their 
natural  and  legitimate  conclusion  a  great  mass  of  earlier  legis- 
lation, going  back  to  the  Statute  of  Laborers,  which  again  has 
relation  to  the  still  earlier  period  when  a  considerable  part  of 
the  population  were  serfs.  First,  it  is  enacted  that  laborers 
and  mechanics  are  to  work  at  certain  wages  and  to  reside  at 
certain  places.  In  process  of  time  this  became  inconsistent 
with  the  altered  circumstances  of  society,  and  a  system  is  sub- 
stituted for  it  under  which  wages  are  still  to  be  fixed,  and  all 
mechanics  are  to  go  through  a  regular  apprenticeship  for  seYen 
years,  all  the  conditions  a^  to  the  taking  of  apprentices  being 
carefully  regulated  by  act  of  parliament.  Incidentally,  com- 
binations to  raise  wages  are  forbidden,  but  with  no  detail.  This 
system  also  breaks  down  as  new  trades  spring  up,  and  num- 
bers of  workmen  are  collected  in  manufacturing  towns  and 
brought  into  a  proximity  to  each  other  which  cannot  but  make 
them  feel  their  own  power,  and  suggest  to  them  that,  as  against 
their  employers,  they  have  common  interests  which  may  be 
promoted  by  combinations.  The  diflBculties  which  arise  from 
this  conflict  between  the  existing  law  and  the  new  facts  are  at 
first  provided  for  by  particular  statutes  relating  to  particular 
trades.  At  last  they  are  made  the  subject  of  a  general  act, 
which  applies  in  the  most  detailed,  specific,  uncompromising 
way  the  principle  upon  which  all  the  earlier  legislation  had 
depended.  Workmen  are  to  be  contented  with  the  current 
rate  of  wages,  and  are  on  no  account  to  do  anything  which  has 
a  tendency  to  compel  their  employers  to  raise  it.  Practically, 
they  could  go  where  they  pleased  individually  and  make  the 
best  bargains  they  could  for  themselves,  but  under  no  circum- 
stances and  by  no  means,  direct  or  indirect,  must  they  bring 
17 
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the  pressure  of  numbers  to  bear  on  their  employers  or  on  each 
other."  ^ 

§  396.  Bepealing  act  of  1824.^ — This  act  is  based  upon  the 
sounder  economic  view  that  labor  and  wages  of  labor  are  sub- 
ject to  the  laws  of  supply  and  demand,  and  that  interference 
with  those  laws  is  attended  with  disaster. 

The  act  of  1824  begins  with  a  long  repealing  section,  which 
in  its  enumeration  of  legislation  hampering  labor  is  of  great 
historical  interest.    It  repeals  all  the  acts  so  far  noticed,  so 

1  Stephen's  Hist.  Crim.  Law,  voL    the  proceedings  of  trade  unions  were 
III,  pi  208.  secret  and  illegal  in  themselves;  that 

^  5  Grea  4  ch.  95.  the  members  often  swore  obedience 

''Apart  from  merely  legal  bonsider-  to  secret  committees,  and  under  the 
ations,  it  ought,  in  approaching  the  compulsion  of  such  oaths  committed 
studies  of  the  later  statutes  and  cases  crimes  in  order  to  carry  out  their  pur- 
on  the  subject,  to  be  borne  in  mind  pose&  (As  instances  in  which  such 
that  trade  unions  were  condemned,  facts  were  judicially  proved,  I  may  re- 
at  all  events  by  the  rich  and  by  em-  f er  to  the  trial  of  the  Glasgow  cotton- 
ployers  of  labor,  on  grounds  alto-  spinners  at  Edinburgh  in  1838,  and 
gether  independent  of  any  legal  the-  the  proceedings  before  the  commis- 
ory  whatever.  This  condemnation  sion  which  sat  at  Sheffield  in  June  and 
proceeded  upon  two  totally  distinct  July,  1867,  under  30  Via,  ch.  8  [Trades 
grounda  The  political  economists,  in  Union  Commission  Act,  1867].  Under 
many  instances  at  least,  wrote  as  if  the  Combination  Laws  the  irritation 
an  attempt  to  alter  the  rate  of  wages  and  violence  of  the  workmen  was,  I 
by  combinations  of  workmen  was  believe,  greater  than  after  the  acts  of 
like  an  attempt  to  alter  the  weight  1824  and  1825.  See  *  Resolutions  of 
of  the  air  by  tampering  with  barom-  Select  Committee  of  the  House  of 
eters.  It  was  said  that  the  price  of  Commons,*  May  21,  1824^  Hansard, 
labor  depended,  like  the  price  of  other  xl,  p.  811.)  This  was  no  doubt  true 
commodities,  solely  upon  supply  and  to  a  considerable  extent — to  what 
demand,  and  that  it  could  not  be  al-*  extent  must  always  be  a  question; 
tered  artificially.  and  it  is  not  surprising  that  the  ter- 

"On  the  other  hand,  it  was  said  that  ror  and  indignation  excited  by  the 
whatever  might  be  the  ostensible,  or  means  employed  should  liave  been 
even  as  far  as  they  went  the  real,  ob-  transferred  to  the  bodies  connected 
jects  of  trade  unions,  their  members  with  such  proceedings.  The  un- 
habitually  obtained  these  objects  by  doubted  fact  that  in  their  capacity 
,  unlawful  means, —  by  intimidating  of  benefit  societies,  and  societies  for 
workmen  who  proposed  to  work  at  a  assisting  workmen  in  obtaining  em- 
lower  price  than  the  one  sanctioned  ployment,  the  trade  unions  had  ren- 
by  them;  by  acts  of  annoyance  of  dered  valuable  services  to  artisans, 
greater  or  less  atrocity;  by  personal  was  perhaps  not  as  fully  present  a^ 
violence,  amounting  in  som^  cases  to  it  ought  to  have  been  to  many  of 
murder;  and  by  the  destruction  of  those  who  felt  strongly  on  the  sub- 
machinery,  buildings  and  other  prop-  ject"  Stephen's  Hist  Crim.  Law» 
erty  by  fire  or  gunpowder.  voL  HI,  pp.  211,  212, 

"  Further  it  was  said  that  many  of 
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far  as  they  relate  to  combinations  of  labor.  It  then  enacts: 
"  That  journeymen,  workmen,  or  other  persons,  who  shall  enter 
into  any  combination  to  obtain  an  advance,  or  to  fix  the  rate 
of  wages,  or  to  lessen  or  alter  the  hours  or  duration  of  the  time 
of  working,  or  to  decrease  the  quantity  of  work,  or  to  induce 
another  to  depart  from  his  service  before  the  end  of  the  time 
or  term  for  which  he  is  hired,  or,  not  being  hired,  to  refuse  to 
enter  into  work  or  employment,  or  to  regulate  the  mode  of  car- 
rying on  any  manufacture,  trade  or  business,  or  the  manage- 
ment thereof,  shall  not  therefor  be  subject  or  liable  to  any 
indictment  or  prosecution  for  conspiracy,  or  to  any  other  crim- 
inal information  or  punishment  whatever,  under  the  common 
or  the  statute  law." 

The  next  section  gave  the  same  liberty  to  employers  to  enter 
into  combination  for  the  purpose  of  lowering  or  fixing  rates  of 
wages,  increasing  hours  of  work,  or  regulating  their  methods 
of  carrying  on  business. 

§  397.  But  the  act  made  the  following  interferences  offenses, 
each  punishable  by  two  months'  hard  labor: 

"  By  violence  to  person  or  property,  by  threats  or  by  intim- 
idation, wilfully  or  maliciously  to  force  another  to  depart  from 
his  hiring  or  work  before  the  time  for  which  he  is  hired,  or  to 
return  his  work  before  it  is  finished. 

"  Wilfully  or  maliciously  to  use  or  employ  violence  to  the  per- 
son or  property,  threats  or  intimidation  towards  another  on 
account  of  his  not  complying  with  trade-union  rules. 

"  By  violence  to  the  person  or  property,  by  threats  or  by  in- 
timidation, wilfully  and  maliciously  to  force  any  master  or 
mistress  manufacturer,  his  or  their  foreman  or  agent,  to  make 
any  alteration  in  their  mode  of  carrying  on  business. 

"  Combining  for  any  of  the  purposes  before  mentioned." 

§  398.  Act  of  1825.1— The  act  of  1824  was  too  far  in  ad- 
vance of  the  public  sentiment  of  the  day;  it  remained  in  force 
only  one  year,  when  it  was  repealed  and  replaced  by  the  act  of 
1825.  It  was  considered  to  have  encouraged  all  sorts  of  com- 
binations among  workingmen;^  and  it  was  claimed  that  under 

1 6  Gea  4,  ch.  129.  purposes  which  were  not  expressly 

^  "  Mr.  Uuskisson  said  that  the  sec-  punishable  by  the  act;  and  he  said 

end  section  read  like  an  invitation  that  they  had  accordingly  combined 

to  workmen  to  combine  for  all  trade  for  many  purposes  which  he  regarded 
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license  of  the  act  workingmen  combined  to  dictate  to  their  em- 
ployers how  they  shoald  conduct  their  business  and  as  to  the 
number  of  apprentices  employed ;  as  to  the  rate  of  wages  and 
the  men  who  should  be  employed,  etc. ;  and  it  appears  from 
debates  in  parliameut  that  the  trade  unions  had  exercised  vio- 
lence against  non-union  workingmen.  In  short,  the  troubles 
of  those  days  seem  to  have  differed  very  little  either  in  degree 
or  kind  from  the  troubles  of  the  present  day. 

The  act  of  1825  made  no  attempt  to  re-enact  the  laws  spe- 
cifically repealed  by  the  act  of  1824.  On  the  contrary,  in  re- 
pealing the  act  of  the  year  before  it  expressly  provided  that  the 
statutes  repealed  by  the  act  should  remain  repealed,  and  to  that 
end  the  act  of  1825  re-enacts  practically  verbatim  the  repealing 
section  of  the  act  of  1824. 

Unlike  the  act  of  1824  it  does  not  begin  with  sections  author- 
izing combinations  of  employers  and  employees,  but  it  forbids 
and  makes  penal  a  variety  of  oflfenses.  The  ofifenses  made 
punishable  by  two  months'  imprisonment  at  hard  labor  are  the 
following: 

If  any  person  shall  by  violence  to  person  or  property,  or  by 
threats  or  intimidation,  or  by  molesting  or  in  any  way  obstruct- 
ing another,  forcing  or  attempting  to  force,  any  journeyman, 
manufacturer,  workingman,  or  other  person  hired  or  employed 

as  unjustifiable,  e.  g.,  to  dictate  to  trade  purposes,  which  are  enumer- 
masters  as  to  how  they  should  con-  ated  at  great  length.  As  the  statute 
duct  their  business;  to  determine  of  Edward  1  does  not  in  any  way  re- 
whether  or  not  they  should  take  ap-  fer  to  trade,  this  is  intelligible  only 
prentices;  to  prevent  workmen  from  on  the  supposition  that  5  Gea  4,  ch. 
working;  to  secure  an  equal  rate  of  95,  intended  to  repeal  the  common- 
pay  for  aU  workmen  whether  good  law  rule  supi)06ed  to  have  applied 
or  bad.  Instances  were  also  referred  that  statute  to  such  combinationa 
to,  in  the  course  of  the  debate,  of  At  the  time  when  the  statute  of  1824 
violence  exercised  by  trade  unions  was  passed,  great  uncertainty  pre- 
against  persons  working  independ-  vailed  as  to  the  extent  of  the  common 
ently  of  their  rulea  The  different  law  upon  this  subject  Mr.  Hume 
speakers  appear  to  have  thought  that  (Hansard,  X,  p.  146)  said  that  Mr.  Scar- 
the  act  of  1824  repealed  the  common  lett  thought  'that  if  all  the  penal 
law  as  well  as  the  statutes  expressly  laws  against  combinations  by  work-  j 
mentioned,  in  support  of  which  it  men  were  struck  out  of  the  statute  , 
might  have  been  argued  that  it  re-  book,  the  common  law  of  the  land 
pealed  so  much  of  83  Edw.  I,  st.  1  would  still  be  amply  sufficient  to 
(The  Statute  of  Conspirators), 'as  re-  prevent  the  mischievous  effects  of  ^ 
lates  to  combinations  or  conspiracies  such  combinations.* "  Stephen,  Crim. 
of  workmen  or  other  persons '  for  Law  of  Eng.,  vol.  Ill,  p^  2ia                                  I 


§  399.]  LABOE  IN  ENGLAND.  261 

in  any  manufacture,  trade  or  business,  to  depart  from  his  em- 
ployment or  to  return  work  in  hand  before  the  same  shall  be 
finished ; 

If  any  person  shall  prevent  or  attempt  to  prevent  any  jour- 
neyman, manufacturer  or  other  person  not  employed  from 
securing  employment  or  accepting  work  from  any  person  or 
persons; 

If  any  person  shall  use  violence  to  the  person  or  property  of 
another,  or  threats  or  intimidation,  or  shall  molest  or  obstruct 
another,  for  the  purpose  of  compelling  such  person  to  join  any 
trade  union  or  observe  any  trade-union  rule; 

If  any  person  shall  by  violence  to  the  person  or  property  of 
another,  or  by  threats  or  intimidation,  or  by  molesting  or  ob- 
structing another,  force  or  endeavor  to  force  any  manufacturer 
or  person  carrying  on  any  trade  to  make  any  change  in  his 
'mode  of  regulating,  managing,  conducting  or  carrying  on  his 
business,  or  to  limit  the  number  of  his  apprentices  or  the  num- 
ber or  description  of  his  journeymen,  workmen  or  servants. 

Inasmuch  as  the  act  contained  no  section  similar  to  that  of 
1824,  punishing  separately  combinations  to  commit  the  offenses 
created  by  the  act,  it  has  been  suggested  that  it  was  no  doubt 
considered  that  such  conspiracy  would  be  indictable  at  common 
law.^ 

§  399.  The  act  seems  to  be  directed  against  the  exercise  of 
violence,  intimidation,  undue  persuasion  and  unwarrantable 
interference  generally  with  the  rights  and  affairs  of  others. 
It  expressly  provides  that  it  shall  not  cover  persons  who  meet 
together  for  the  purpose  of  consulting  upon  and  determining 
the  rate  of  wages  and  prices.  It  permits  all  combinations  the 
object  of  which  is  to  raise  wages  or  prices. 

1  "In  the  place  of  the  general  per-  persons   present  at  such   meetings 

mission  to  oombine  contained  in  sec-  shaU  demand  for  their  work,  or  the 

tions  2  and  3  of  the  act  of  1824,  the  hours  for  which  they  shall  work;  or 

act  of  1825  contains  two   sections  who  enter  into  any  agreement  among 

which  come  in  by  way  of  carefully  themselves  for  the  purpose  of  fixing 

guarded  provisos  upon  tbe  offenses  the  wages  or  prices  which  the  parties 

created  by  section  8.  entering  into  such  agreement  shall 

*'  Section  4  provides  that  the  act  demand  for  their  work,  or  the  hours 

shall  not  extend  to  subject  any  per-  during  which  they  will  work, 

sons  to  punishment  who  meet  to-  "A  corresponding  section  applies 

gether  lor  the  sole  purpose  of  con-  to  similar  meetings  amongst  masters 

suiting  upon  and  determining  the  for  the  converse  objects."  Stephen's 

rate  of  wages  or  prices  which  the  Hist  Grim.  Law,  p.  210. 
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By  these  acts  of  1824  and  1825  the  attempt  was  for  the  first 
time  made  to  place  labor  and  capital  upon  a  footing  of  equality 
as  regards  combinations  for  raising  wages  and  prices.  It  was 
explicitly  recognized  that  if  labor  could  peaceably  combine  to 
advance  wages,  capital  must  be  permitted  to  combine  to  ad- 
vance prices;  but  such  combinations  must  not  use  means  that 
are  unlawful  or  oppressive  —  in  short,  the  combinations  are  law- 
ful unless  they  amount  to  conspiracies. 

§  400.  Trades  Union  Act  of  1871  •—Pursuant  to  the  recom- 
mendations of  the  commission  of  1867  parliament  in  1871  en- 
acted what  is  known  as  the  Trades  Union  Act,'  and  also  an  act 
"  to  amend  the  criminal  law  relating  to  violence,  threats  and 
molestation."* 

This  act  provided  that  the  purpose  of  a  trade  union  shall  not 
be  deemed  unlawful  so  as  to  render  any  member  of  such  union 
liable  to  criminal  prosecution  for  conspiracy  or  otherwise,  simply 
because  the  union  is  in  restraint  of  trade. 

In  amending  the  criminal  law  it  provided  the  penalty  of  im- 
prisonment with  hard  labor  up  to  three  months  for  every  one 
who  should  attempt  to  coerce  another  for  trade  purposes  by — 

The  use  of  personal  violence; 

Threats  such  as  to  justify  a  magistrate  in  binding  the  threat- 
enev  to  keep  the  peace; 

By  molesting  or  obstructing  in  any  of  the  following  ways, 
namely,  (a)  by  persistently  following  any  person  about  from 
place  to  place;  (b)  by  hiding  his  tools,  clothes  or  other  prop- 
erty; (c)  by  watching  or  besetting  his  house  or  following  him 
along  any  street  or  road  with  two  or  more  other  persons  in  a 
disorderly  manner.  But  it  was  expressly  provided  that  no  one 
should  be  liable  for  doing  or  conspiring  to  do  any  act  on  the 
ground  that  such  act  was  in  restraint  of  trade,  unless  it  was 
one  of  the  acts  specifically  mentioned.' 

It  is  plain  that  the  object  of  this  amendment  to  the  criminal 
law  was  simply  to  permit  non-union  men  who  wished  to  work 
to  continue  their  employment  and  to  go  to  and  from  their  work 
without  molestation. 

1 84  &  85  Vic,  ch.  81.  neously  cites  this  act  as  of  38  &  89 

284  &  85  Vic,  ch.  82.  In  his  usually    Vic.    See  p.  224,  vol.  IIL 
accurate  work,  Justice  Stephen  erro-       '  Stephen's  Hist  Crim.  Law,  suprcu 
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§401.  The  subsequent  history  of  this  act  —  which  was  re- 
pealed four  years  later* — is  as  follows:* 

"  Under  this  state  of  law  it  was  commonly  supposed  that  the 
ordinary  procedure  in  a  strike  was  legalized,  but  this  was  held 
not  to  be  the  case.  In  18Y2  certain  gas-stokers  struck,  the  re- 
sult of  which  was  that  a  great  part  of  London  was  for  a  time 
involved  at  night  in  complete  darkness.  They  were  indicted 
for  a  conspiracy  to  coerce  or  molest  their  employers  in  carrying 
on  their  business,  and  it  was  held  that  this  was  on  two  grounds  an 
indictable  conspiracy,  though  no  offense  was  committed  under 
the  act  last  mentioned.  The  first  ground  was  that  it  was  an 
indictable  conspiracy  to  force  the  company  to  carry  on  their 
business  contrary  to  their  own  will  by  an  improper  threat  or 
molestation.  It  seems  to  have  been  considered  that  the  great 
public  inconvenience  which  such  a  strike  would  cause,  and  the 
nature  of  the  employers'  known  engagements,  might  cause  a 
threat  to  strike  suddenly  to  be  an  improper  molestation.  Also 
a  threat  of  a  simultaneous  breach  of  contract  was  regarded  or 
was  pointed  out  to  the  jury  as  conduct  which  they  had  a  right 
to  regard  as  a  conspiracy  to  prevent  the  employer  from  carrying 
on  his  business.  Upon  this  second  charge  the  defendants  were 
convicted  and  sentenced  to  eight  months'  imprisonment.  This 
case  substantially  decided,  as  far  as  its  authority  went,  that, 
although  a  strike  could  no  longer  be  punished  as  a  conspiracy 
in  restraint  of  trade,  it  might,  under  circumstances,  be  of  such 
a  nature  as  to  amount  to  a  conspiracy  at  common  law  to  mo- 
lest, injure  or  impoverish  an  individual,  or  to  prevent  him 
from  carrying  on  his  business.  This  decision  caused  great  dis- 
satisfaction amongst  those  who  were  principally  affected  by  it, 
and  was  perhaps  the  principal  occasion  of  the  repeal  of  the  act 
of  1871,  and  the  enactment  in  its  place  of  *the  Conspiracy  and 
Protection  of  Property  Act,  1875.' " » 

§  402.  Conspiracy  and  Protection  of  Property  Act,  1875. 
This  act  provided  that  "An  agreement  or  combination  by  two 
or  more  persons  to  do  or  procure  to  be  done  any  act  in  con- 
templation or  furtherance  of  trade  dispute  between  employers 

138  &  89  Via,  ch.  36,  §  17.  »88  &  89  Via,  cIl  86L 

2  See  Stephen's  Hist.  Grim.  Law, 
voL  ni,  p.  225. 
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and  workmen  shall  not  be  indictable  as  a  conspiracy  if  such 
act  committed  by  one  person  woald  not  be  punishable  as  a 
crime."  In  this  regard  the  act  coincides  entirely  with  the 
views  hereinbefore  expressed  concerning  the  essential  elements 
of  a  criminal  conspiracy. 

It  was  also  provided  that  any  person  who  uses  violence  or 
intimidates  another  with  a  view  to  compel  the  other  to  abstain 
from  doing  any  act  which  he  has  a  right  to  do  or  to  compel 
him  to  do  any  act  which  he  has  the  right  to  refrain  from  doing, 
by  following  him  about,  hiding  his  tools,  besetting  his  house,  or 
following  him  through  the  streets  in  a  disorderly  way,  is  sub- 
ject to  three  months'  imprisonment  at  hard  labor.  Whoever 
wilfully  and  maliciously  breaks  a  contract  to  work  for  any  per- 
son who  is  supplying  gas  or  water,  or  wilfully  and  maliciously 
breaks  any  contract  of  hiring  or  service,  when  he  knows  or 
ought  to  know  that  such  breach  of  contract  is  apt  to  endanger 
life,  cause  serious  bodily  injury,  or  expose  valuable  property  to 
destruction  or  serious  injury,  is  subject  to  the  same  sentence.* 

1'*  First,  there  is  no  law  at  all,  either  being  criminal  conspiracies  is  re- 
written or  unwritten.  Then^  a  long  pealed  by  statute.  But  the  common 
series  of  statutes  aim  at  regulating  law  expands  as  the  statute  law  is 
the  wages  of  labor,  and  end  in  gen-  narrowed,  and  the  doctrine  of  a  con- 
eral  provisions  preventing  and  pun-  spiracy,  to  coerce  or  injure  is  so  in- 
Ishing,  as  far  as  possible,  all  combina-  terpret-ed  as  to  diminish  greatly  the 
tions  to  raise  wages.  During  the  protection  supposed  to  be  aiforded 
.  latter  part  of  this  period  an  opinion  by  the  act  of  1871.  Thereupon  the 
grows  up  that  to  combine  for  the  act  of  1875  specifically  protects  all 
purpose  of  raising  wages  is  an  indict-  combinations  in  contemplation  or 
able  conspiracy  at  common  law.  In  furtherance  of  trade  disputes,  and» 
1825  the  statute  law  is  put  upon  an  with  respect  to  such  questions  at 
entirely  new  basis,  and  all  the  old  least,  provides  positively  that  no 
statutes  are  repealed,  but  in  such  a  agreement  shall  be  treated  as  an  in- 
way  as  to  countenance  the  doctrine  dictable  conspiracy  imless  the  act 
about  conspiracies  in  i*estraint  of  agreed  upon  would  be  criminal  if 
trade  at  common  law.  From  1825  to  done  by  a  single  person.  This  re- 
1871  a  series  of  oases  are  decided  markable  history  sets  in  a  clear  light 
which  give  form  to  the  doctrine  of  all  the  most  characteristic  features 
conspiracy  in  restraint  of  trade  at  of  English  criminal  law, — its  con- 
common  law,  and  carry  it  so  far  as  tinuity;  the  way  in  which  the  exist- 
to  say  that  any  agreement  between  ing  law  connects  itself  with  the  past 
two  people  to  compel  any  one  to  do  history  of  the  country,  and  in  par- 
any thing  he  does  not  like  is  an  in-  ticular  with  the  history  of  its  opin- 
dictable  conspiracy  independently  of  ions  and  theories;  the  character  of 
statute^  In  1871  the  old  doctrine  as  the  common  law  and  the  nature  of 
to  agrev^ments  in  restraint  of  trades  what  is  described  as  its  elasticity; 
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§  403.  Progress  of  the  law  towards  greater  freedom  for 

labor. —  The  foregoing  brief  review  of  English  legislation 
shows  that  there  has  been  a  steady,  though  at  times  slow,  prog- 
ress in  the  direction  of  greater  freedom  for  labor,  until  at  the 

present  time  the  right  of  labor  to  combine  for  all  purposes  is 
not  denied  except  where  these  purposes  involve  acts  which  are 
unlawful  or  oppressive.^ 

and  finally,  the  extremely  detailed  timidation  or  violence,  to  force  any 

gradual  nature  of  the  changes  in  the  workman  to  quit  his  employment,  or 

law  which  are  effected  by  acts  of  to  prevent  him  from  hiring  himself 

parliament  eagerly  advocated  and  to  or  accepting  work  from  any  per- 

eagerly  opposed.    In  a  legal  point  of  son,  or  for  the  purpose  of  compelling 

view,  no  part  of  the  whole  story  is  so  him  to  join  any  club  or  association, 

remarkable  as  the  part  played  by  the  or  to   contribute   to   any  common 

judges  in  defining,  and,  indeed,  in  a  fund,  or  to  pay  any  fine  or  penalty 

sense  creating,  the  offense  of  con-  for  not  doing  so,  or  for  refusing  to- 

spiracy.    They  defined  it,  I  think,  comply  with  any  regulations  made 

too  widely;  but  that  their  definition  to  obtain  an  advance,  or  to  reduce 

was  substantially  right   is  proved  the  rate  of  wages,  or  to  lessen  the 

by  the  fact  that  the  act  of  1875  has  hours  of  labor  or  the  quantity  of 

made  provision  for  punishing  prac-  work;  but  the  act,  at  the  same  time, 

ticall}'  all  the  acts  which  they  de-  declares  that  it  shaU  be  lawful  for 

clared  to  be  o£Penses  at  common  law. "  any  persons  to  meet  together  for  the 

Stephen's  Hist  Grim.  Law,  voL  III,  sole  purpose  of  consulting  upon  or 

p.  220.  determining    the    rate    of    wages 

^  In  Stevedores'  Ass'n  v.  Walsh,  2  which   the   persons  so  assembling 

Daly  (N.  Y.),  1,  Judge  Daly  refers  to  shall  require  or  demand,  or  the  hours 

the  laws  of  England  regarding  com-  or  time  they  will  work  in  their  re- 

binatioDS  of  labor  as  follows:  spective  employments,  and  that  they 

"There  were  statutes  in  England,  may  enter  into  any  agreements,  ver- 
from  the  passage  of  the  Laborers'  bal  or  written,  among  themselves, 
Act  in  the  reign  of  Edward  IIL,  down  for  the  purpose  of  fixing  the  rate  of 
to  the  reign  of  (George  IV.,  regulat-  wages  which  the  parties  so  agreeing 
ing  the  rates  of  wages,  and  forbid-  may  demand,  and  that  the  persona 
ding  agreements  or  combinations  to  so  uniting  and  agreeing  shaU  not  be 
evade  these  statutes;  laws  made  in  liable  to  any  prosecution  or  penalty 
the  interest  of  employers,  in  -  the  for  so  doing.  The  distinction  which 
creation  of  which  those  who  were  this  statute  makes  between  the  le- 
most  affected  by  them  had  no  share,  gality  of  associations  among  work- 
By  the  act'  of  5  Crea  lY.,  ch.  95,  aU  men  for  the  protection  of  their  in- 
these  statutes  were  repealed,  and  as  terests,  by  agreeing  as  a  body  not  to 
this  important  statute  was  prepared  work  below  certain  prices,  and  an 
with  great  care,  its  provisions  may  iUegal  combination  formed  for  the 
be  appropriately  referred  to,  both  as  purpose  of  making  it  compulsory 
indicating  the  state  of  common  law,  'upon  all  the  journeymen  in  a  par- 
and  as  furnishing  a  good  exposition  ticular  branch  of  business,  and  upon 
of  what  the  law  ought  to  be  upon  the  employers  to  conform  to  certain 
this  subject  It  prohibits  all  per-  prices  by  imposing  penalties  upon 
sons  from  attempting,  by  threats,  in-  the  journeymen  in  a  city  or  town. 
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§  404.  English  cases  and  authorities. —  There  seems  to  have 
been  no  rale  of  the  common  law  against  combinations  of  work- 
ingmen,  except  where  such  combinations  were  either  ^of  a  crim- 
inal character  or  directly  against  some  statutory  provision.^ 

§  405.  There  are  some  dicta  to  the  effect  that  such  combina- 
tions would  be  unlawful,'  and  ^'some  traces  may  be  found  in  the 

who  refuse  to  do  so,  or  by  agreeing  tion  appear  to  be  stated.    So  in  the 

as  a  body  not  to  work  for  any  em-  edition  of  Bum's  Justice  of  1810,  it  is 

ployer  who  wiU  employ  such  a  jour^  not  mentioned  under  the  title  *Con- 

nejman,or  one  who  wiU  not  pay  the  spiracy;  *  and  under  the  title  'Serr- 

penalty  or  become  a  member  of  the  ants  *  there  are  several  statements 

combination,  or  which  seeks  to  ac-  of  the  statutes  against  combination, 

complish   such   a   purpose   by  vio-  but  there  is  no  reference  to  ooounon 

lence,  intimidation,  or  other  unlaw-  law.    The  various  acts  against  com- 

f ul  means,  is  one  that  has  been  slowly  binations  for  oontroUing  masters  or 

arrived  at  in  England,  and  towards  workmen  which  were  passed  in  the 

which   the   courts  in  this  country  eighteenth  century  (1725, 12  Gea  1» 

have  been  gradually  approximating,  ch.  34,  extended  by  1729,  22  Gea  2, 

for  the  reason  that  it  has  its  founda-  ch.  27,  §  12;  1799,  39  Gea  3,  ch.  81; 

tion  in  the  plainest  principles  of  jus-  18()0,  89  &  40  Gea  3,  ch.  lOA,  eta) 

tioe.    The  apprehension  that  if  this  commence  by  declaring  or  enacting 

be  conceded  it  would  place  employ-  agreements  for  such  purposes  theie- 

ers  wholly  at  the   mercy  of  their  tofore  made  to  be  'iUegal,  null  and 

workmen,  who  would  have  it  in  their  void,*  which  would  not  have  been 

power  to  exact  any  sum  for  their  necessary  if  they  had  been  thought 

services,  however  extravagant,  is  al-  to  be  criminal  at  common  law;  and 

together  an  imaginary  ona    It  is  not  they  then  proceed  by  independent 

possible,  by  any  organization  among  enactments  to  make  it  punishable 

journeymen,  to  bring  about  such  a  for  the  future  to  engage  in  them, 

result    The  history  of  English  leg-  "Theresultof  the  whole  appears  to 

islation  upon  the  subject  of  wages,  be  that  there  is  not  sufficient  author- 

and   of  the  operations    of   trades  ity  for  concluding  that  before  the 

unions,  show  that  it  is  neither  in  the  close  of  the  eighteenth  century  there 

power  of  prohibitory  laws  nor  of  was  supposed  to  be  any  rule  of  oom- 

artiticial    combinations   to   control  mon  law  that  combinations  for  oon- 

arbitrarily  the  price  of  labor,  and  trolling  masters  or  workmen  were 

tliat  no  combination  can  devise  any  criminal,  except  where  the  combina- 

general  reflation  or  scheme  that  tion  ^-as  for  some  purpose  punishable 

wiU  bring  to  the  same  level  the  skil-  under  a  statute  expressly  directed 

ful  and  the  incompetent*  the  dili-  against  such  combinations,  or  was 

gent  and  the  idla    All  such  matteis  for  conduct  punishable    independ- 

T^gulate  themselves^'*  ently  of  corabinatioo."  Wright*  Crin^ 

1  *'The  text-books,  down  to  at  least  Conspi.  pi  43w 

ldOO,a[^iear  to  be  silent  as  to  the  ex-  ^  ''The  most  important  of  these  is 
istence  of  any  doctrine  of  the  crim-  *  the  dictum  of  Grnsse,  J^  in  R  v.  llaw- 

inality  at  common  law  of  combina-  beT.6  T.  R:  *  In  many  cases  an  a^ree- 

tioosof  masters  or  workmen.  Neither  ment  to  do  a  certain  thing  has  been 

in  the  earlier  editions  of  Hawkins  considensd  as  the  subject  of  an  in- 

nor  in  East  does  the  doctrine  in  ques-  dicUnent  for  a  cunspiiacj,  thoogh 
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ancient  books  of  a  doctrine  that  it  is  criminal  for  one  man,  in- 
dependently of  a  combination,  to  oblige  another,  by  bond  or 
otherwise,  to  abstain  from  the  exercise  of  his  proper  craft 
or  employment."  But  even  such  bond  has  no  direct  relation  to 
a  combination ;  its  legality  or  illegality  rests  upon  considera- 
tions entirely  foreign  to  those  which  control  the  validity  of  a 
combination.^ 

It  is  stated  by  an  eminent  authority  *  that  no  case  was  ever 
cited  prior  to  the  year  1825  in  which  any  person  was  convicted 
for  a  conspiracy  in  restraint  of  trade  at  common  law  for  hav- 
ing combined  with  others  for  the  raising  of  wages. 

§  406.  Regarding  a  conspiracy  to  raise  the  wages  of  weavers 
in  1819,  Baron  Wood  said:  "The  defendant  has  shown  art  in 
advising  not  to  touch  the  hem  of  the  garments  of  the  law.  That 
will  not  protect  him,  if  he  illegally  and  corruptly  conspired. 
True,  a  laborer  may  refuse  to  work,  be  idle,  or  go  to  another 
master;  but  he  may  not  advise,  excite,  or  encourage  others  to 
do  the  same.  He  did  not  know  whether  conspiracy  was  not 
more  dangerous  than  open  violence."  • 

the  same  act,  if  done  separately  by  sense  of  being  void  and  so  incapable 

each  individual,  without  any  agree-  of  being  enforced  by  law.    On  the 

ment  among  themselves,  would  not  contrary  they  enact  that  they  shall 

have  been  illegal    As  in  the  case  of  be  void.    Sir  W.  Erie  observes  that 

journeymen  conspiring  to  raise  their  whilst  the  ancient  statutes  (p.  87) 

wages,  each  may  insist  on  raising  'were  in  force  they  tended  to  pre- 

his  wages,  if  he  can;  but  if  several  vent  a  resort  to  the  common-law  rem- 

meet  for  the  same  purpose  it  is  ille-  edy  for  conspiracy.*    The  inference 

gal^  and  the  parties  may  be  indicted  from  the  existence  of  the  statutes 

for  a  conspiracy.'    This  dictum  is  an  appears  to  me  to  be  that  until  they 

illustration  not  necessary  to  the  de-  were  passed  the  conduct  which  they 

cision  of  R  v.  Mawbey,  and  founded,  punished  was  not  criminal 

as  it  seems  to  me,  upon  the  case  of  "  On  the  other  hand,  the  cases  and 

the 'Cambridge  tailors.'"  dicta  to  which  I  have  referred  ex- 

1  Justice  Stephens,  speaking  of  the  plain  the  undoubted  fact  that  in  the 

common  law,  further  says:  year  1825  an  impression  prevailed 

"I  must  add  that  I  am  quite  un-  that  a  combination  to  raise  wages 

able  to  understand  why,  if  all  com-  would  constitute  an  indictable  con- 

binations  to  raise  wages   were   at  spiracy  at  common  law."    Stephen *s 

common  law  indictable  conspiracies,  Hist,  of  the  Grim.  Law,  vol  III,  p.  210. 

it  should  have  been  considered  nee-  ^  See  Stephen's  Hist  Grim.  Law, 

essary  to  pass  the  long  series  of  acts  vol  III,  p.  209. 

already  referred  ta    These  acts  are  'British  Ann.  Reg.,  vol  61  (1819), 

not  in  their  form  declaratory,  nor  do  pi  242.    See  also  other  cases  of  com- 

they  even  assume  that  contracts  be-  bination,  Id.,  vol  57  (1817),  p.  298:  vol 

tween  workmen  for  the  purpose  of  52  (1810),  p.  203;  vol  4  (1761),  p.  175. 
raising  their  wages  are  illegal  in  the 
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§  407.  Combination  of  coal  miners^  1832.^ — The  accused 
were  indicted  for  conspiracy  to  intimidate  an  agent  of  a  col- 
liery, to  oppress  and  injure  the  owners  and  to  prevent  the  em- 
ployees from  continuing  to  work.  The  evidence  of  conspiracy 
was  contained  in  a  letter  signed  "  By  order  of  the  directors  for 
the  body  of  coal  miners  in  said  colliery,"  to  the  effect  that  all 
the  workmen  "would  strike  in  fourteen  days  unless  certain 
men  were  discharged  froni  the  colliery."  The  jury  were  in- 
structed that  a  conspiracy  to  procure  the  discharge  of  any  of 
the  workmen  would  support  the  indictment,  and  that  the  statute 
was  never  intended  to  empower  men  to  meet  and  combine  for 
the  purpose  of  dictating  to  their  masters  whom  they  should 
employ,  and  that  this  was  clearly  illegal.  The  defendants  were 
convicted.^ 

§  408.  Combination  to  strike  —  Picketing^  1847.— Defend- 
ants '  were  indicted  for  conspiracy.  The  evidence  tended  to 
show  that  they  had  attempted  to  dictate  what  workmen  should 
be  employed,  and  to  say  that  no  journeymen  not  members 
of  certain  trades  unions  should  be  given  work.  Failing  in 
their  purpose,  they  struck,  and  circulated  hand-bills  announc- 
ing that  "  pickets  "  had  been  established  around  the  foundry. 
Baron  Kolfe  charged  the  jury  that  under  the  statute  *  providing 
that  workingmen  might  meet  and  agree  not  to  work  for  less 
than  certain  wages,  etc.,  "  if  any  illegal  means  be  taken,  the 
principle  of  the  common  law  steps  in  and  says  that  if  persons 
conspire  and  combine  together  to  effect  this  illegal  object,  an 
object  that  is  of  itself  illegal,  any  such  conspiracy  to  effect  an 
illegal  object  is  itself  criminal ;  and  what  the  prosecutors  of  this 
indictment  have  done  is  this:  they  have  not  proceeded  under 
the  statute  to  indict  the  parties  for  the  alleged  illegal  act,  but 

1  King  Y.  Bykerdike,  1  M.  &  Rob.  paid,  to  desist  from  their  work.  .  .  . 

170.  It  is  unneoessary  to  say  that  a  course 

sin  1843,  Tindal,  C.  J.,  charged  a  of  proceeding  so  utterly  unreasonable 

grand  jury  as  follows  (R.  ▼.  Harris,  1  in  itself,  so  injurious  to  society,  so 

C.  &  M.  661):  "  You  will  have  numer-  detrimental  to  the  interests  of  trade 

ous  cases  laid  before  you  in  which  and  so  oppressive  against  the  rights 

large  bodies  of  dissatisfied  workmen  of  the  poor  man,  must  be  a  gross  and 

have  interfered  by  personal  violence  flagrant  violation  of  the  law.*' 
and  by  threats  of  intimidation  to       ^Reg,  v.  Selsby  (1847),  5  Ck>z,  Cr. 

compel  others,  who  were  perfectly  Cas.  495. 
willing  to  continue  to  labor  in  their       ^  6  Gea  4,  ch.  129L 
calling  at  the  rate  of  wages  then 
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they  undertake  to  show  a  general  combination  amongst  them 
all  to  effect  these  illegal  acts,  and  for  that  it  is  they  have  in- 
dicted them."    And  the  jury  were  further  charged  that  "  actual 
threats  are  not  necessary,  if  the  language  used  is  such  as  tends 
to  convey  the  impression  of  intimidation."    But  that "  mere  per- 
suasion effected  in  a  peaceable  way  is  not  illegal."    Some  of 
the  defendants  were  found  guilty  of  the  conspiracy  charged.^ 
§  409.  Combination  to  compel  discharge  of  an  employee^ 
1851. —  This  case*  involved  a  threat  made  by  a  committee 
that  unless  a  certain  employee  was  discharged  every  man  in 
the  factory  would  be  called  out.    In  this  case  it  was  definitely 
held  that  workmen  have  a  right,  while  they  are  perfectly  free 
from  engagement,  and  have  the  option  of  entering  into  em- 
ployment or  not,  to  agree  among  themselves  that  they  will  not 
go  into  any  employment  unless  they  can  get  a  certain  rate  of 
wages,  and  each  man  for  himself  may  say:  " I  will  not  go  into 
any  employ  unless  I  can  get  a  certain  rate  of  wages; "  and  all 
of  them  may  say :  "  We  will  agree  with  one  another  that  in 
our  trade,  as  able-bodied  workmen,  we  will  not  take  employ 
unless  the  employers  agree  to  give  a  certain  rate  of  wages." 
But  workmen  have  no  right  to  combine  together  to  persuade 
men  already  hired  by  and  in  the  employ  of  other  masters  to 
leave  that  employment  for  the  purpose  of  compelling  those 
masters  to  raise  their  wages.    Therefore,  a  conspiracy  to  ob- 
struct a  manufacturer  in  carrying  on  his  business,  by  inducing 
and  persuading  w:orkmen  who  had  been  hired  by  him  to  leave 
his  service,  in  order  to  force  him  to  raise  his  rate  of  wages,  or 
to  make  an  alteration  in  the  mode  of  conducting  and  carrying 
on  his  trade,  is  an  indictable  offense;  and  an  agreement  to  in- 
duce and  persuade  workmen  under  contracts  of  servitude  for 
a  time  certain  to  absent  themselves  from  such  service  is  an  in- 
dictable offense,  although  no  threats  or  intimidation  be  proved 
or  any  ulterior  object  averred. 

1  In  Reg.  V.  Hewitt,  5  Cox,  Cr.  Caa  and  not  as  violations  of  any  common- 

163,  and  Reg.  v.  Duffield  (1851),  id.  law  principlea    Campbell,  C.  J.,  in 

404,  convictions  were  obtained  under  passing  sentence  in  the  former  cases, 

indictments  charging  conspiracy  and  alluded  to  the  offense  as  a  very  seri- 

combination  contrary  to  the  statute  ous  ona    See  21  Ahl  Law  Rev.  51. 

(6  Grea  4),  but  apparently  the  offenses  ^Reg.  v.  Duffield  et  aL,  5  Cox,  Cr. 

were  here  considered  as  combina-  Cas.  404* 
tions  to  do  acts  forbidden  by  statute, 
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Workmen  who  agree  that  none  of  those  who  make  the  agree- 
ment will  go  into  employ  unless  for  a  certain  rate  of  wages 
have  no  right  to  agree  to  molest  or  intimidate  or  annoy  other 
workmen  in  the  same  line  of  business  who  refuse  to  enter  into 
the  agreement,  and  who  choose  to  work  for  employers  at  a 
lower  rate  of  wages ;  and,  semhle^  such  agreement  to  molest  or 
intimidate  is  an  indictable  conspiracy,  as  well  in  relation  ta 
workmen  willing  to  be  hired  and  employed  as  to  those  already 
hired  and  employed.^ 

§  410.  Combination  of  cotton  spinners^  1856. —  Eighteen: 
cotton  spinners  signed  a  bond  binding  themselves  severally  to 
carry  on  their  business  according  to  the  resolutions  of  the  ma- 
jority, the  bond  reciting  that  the  object  was  to  counteract  cer- 
tain combinations  of  workmen  whereby  "persons  otherwise 

1  Erie,  J.'  (Reg.  v.  Rowlands,  5  Cos,  and  freedom  of  action,  within  the 

Or.  Cas.  486),  in  summing  up,  had  di-  limits  of  the  law,  is  also  secured 

rected  the  jury  as  follows:  equally  to  the  masters.    The  in  ten- 

"  The  law  is  clear  that  workmen  tion  of  the  law  is  at  present  to  allow 
have  a  right  to  comhine  for  their  either  of  them  to  follow  the  dictates 
own  protection  and  to  obtain  such  of  their  own  will  with  respect  to 
wages  as  they  choose  to  agree  to  de-  their  own  actions  and  their  own 
mand.  I  say  nothing  at  present  as  property;  and  either,  I  believe,  has 
to  the  legality  of  other  persons,  not  a  right  to  study  to  promote  his  own 
workmen,  combining  with  them  to  advantage,  or  to  combine  with  others 
assist  in  that  purpose.  As  far  as  I  to  promote  their  mutual  advantage.'' 
know,  there  is  no  objection,  in  point  This  was  urged  as  error  on  motion 
of  law,  to  it,  and  it  is  not  necessary  for  new  trial.  (17  Q.  B.  671.)  Con- 
to  go  into  that  matter;  but  I  con-  viction  of  the  lower  court  was  sus- 
sider  the  law  to  be  clear  so  far  only  tained  in  the  Queen's  Bench,  it 
as  while  the  purpose  of  the  combina-  being  considered,  according  to  C.  J. 
tion  is  to  obtain  a  benefit  for  the  Campbell,  as  "an  indictment  at  com- 
parties  who  combine  —  a  benefit  mon  law  for  conspiracy  to  violate  an 
which  by  law  they  can  claim.  I  act  of  parliament."  Patterson,  J.,  in 
make  that  remark  because  a  combi-  passing  sentence,  said  that  the  of- 
nation  for  the  purpose  of  injuring  fense  consisted  in  conspiracy  to  da 
another  is  a  combination  of  a  dif-  an  act  by  unlawful  means,  and  that 
ferent  nature,  directed  personally  the  act  provided  three  months'  im- 
against  the  party  to  be  injured;  and  prisonment,  but  this  being  an  in- 
the  law  allowing  them  to  combine  dictment  at  common  law  upon  the 
for  the  purpose  of  obtaining  a  law-  statute  the  offense  was  punishable 
ful  benefit  to  themselves  gives  no  with  fine  and  imprisonment,  at  the 
sanction  to  combinations  which  have  discretion  of  the  court.  Rex  v.  Tur- 
f or  their  immediate  purpose  the  hurt  ner,  13  East,  and  R.  t.  Pyewell,  1 
of  another.  Stark.,  are  referred  to  as  not  being 

"The  rights  of  workmen  are  oon-  considered  law. 
ceded;  but  the  exercise  of  freewiU 
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willing  to  be  employed  are  deterred,  by  a  reasonable  fear  of 
social  persecution  and  other  injuries,  from  hiring  themselves,'^ 
etc.  The  question  was  whether  this  bond  could  be  enforced. 
Of  three  judges  of  the  Queen's  Bench  before  whom  the  case 
was  argued,  one  thought  that  the  bond  was  void  because  the 
act  of  entering  into  it  was  an  indictable  misdemeanor,  as  being 
a  conspiracy  in  restraint  of  trade.  Another  thought  that  the 
bond  was  good.^  Lord  Campbell,  0.  J.,  thought  that  the  deed 
did  not  constitute  an  indictable  conspiracy,  but  that  it  was 
void  because  it  was  opposed  to  public  policy.  The  court  of 
Exchequer  Chamber'  thought  that  the  deed  was' void  because 
it  was  in  restraint  of  trade,  but  expressed  no  opinion  as  to  the 
question  whether  or  not  it  was  an  indictable  conspiracy.* 

§411,  Combination  of  employees  to  coerce  employers  by 
oppressive  means^  1859.^  —  In  1859  there  had  been  a  strike  of 
workmen  employed  in  the  building  trade,  and  the  employer 
in  question  resolved  not  to  employ,  and  did  not  employ  for 

1  Being  rendered  lawful  by  the  ex-  bring  myself  to  believe,  without  au- 
oeption  contained  in  6  Gea  4^  ch.  129,  thority  much  more  cogent,  that  if 
§  5.  two  workmen  who  sincerely  believe 

2  Consisting  of  six  judges — Will-  their  wages  to  be  inadequate  should 
lams,  Crowder,  Willes,  JJ.,  and  meet  and  agi*ee  that  they  would  not 
Parke,  Alderson  and  Piatt,  BR  work  unless  their  wages  were  raised, 

s  Hilton  V.  Eckersley,  6  £.  &  B.  47.  without  designing  or  contemplating 
"The  views  of  Crompton,  J.,  and  violence  or  any  illegal  means  for 
Lord  Campbell,  C.  J.,  on  the  subject  gaining  their  object,  tliey  (he  means 
of  conspiracy  in  restraint  of  trade,  would  have  been  at  common  law  be- 
are  thus  expressed.  Crompton,  J.,  fore  the  statute  6  Gea  4,  ch.  129,  §  4, 
said  (6  R  &  B.  53):  'I  think  that  excused  them  from  punishment) 
combinations  like  those  disclosed  in  would  be  guilty  of  a  misdemeanor 
the  pleadings  in  this  case  were  ille-  and  liable  to  be  punished  by  fine  and 
gal  and  indictable  at  common  law,  imprisonment.'  The  result  is  that 
as  tending  directly  to  impede  and  the  three  judges  of  the  court  of 
interfere  with  the  free  course  of  Queen's  Bench  each  took  a  different 
trade  and  manufacture.'  His  chief  view  of  the  law  on  this  subject,  and 
authority  for  this  proposition  was  that  the  six  judges  of  the  court  of 
the  dictum  of  Grose,  J.,  in  R.  v.  Maw-  Exchequer  Chamber  took  a  fourth 
bey,  referred  to  above.  Lord  Camp-  view  which  excused  them  from  pro- 
bell,  on  the  other  hand,  after  refer-  nouncing  an  opinion  on  the  question 
ring  to  this  dictum,  and  stating  that  whether  such  conduct  as  Lord  Camp- 
'  other  loose  expressions  may  be  bell  described  was  at  common  law 
found  in  the  books  to  the  same  ef-  an  indictable  conspiracy  or  nof 
feet'  (6  K  &  R  6a  The  phrase  Stephen's  Hist  Grim.  Law,  vol  IU« 
'loose  expressions'  seems  to  me  to  pp.  219,  220. 

undervalue  the  authorities  already  ^  Walsby  v.  Anley,  8  R  &  R  (Q.  R) 

referred  to,  especially  the  case  of  the  515;  107  Eng.  C  L.  R  515. 
Cambridge  Tailors),  says:  'I  cannot 
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some  time,  any  workmen  who  declined  to  work  under  the  fol- 
lowing declaration:  "I  declare  that  I  am  not  now,  nor  will  I 
•during  ray  engagement  with  you  become,  a  member  of,  or 
support,  any  society  which  directly  or  indirectly  interferes 
with  the  arrangements  of  this  or  any  other  establishment,  or 
the  hours  or  terms  of  labor;  and  that  I  recognize  the  right  of 
employers  and  employed  individually  to  make  any  trade  en- 
gagements on  which  they  may  choose  to  agree." 

On  a  certain  day  the  employer  had  working  two  or  more 
men  under  that  declaration  when  the  accused  brouorht  to  him 
a  certain  document  setting  forth  that  at  a  meeting  of  joiners  in 
his  employ  it  was  resolved  that  unless  he  discharged  the  men 
working  under  the  declaration  the  parties  to  the  combination 
would  cease  work  immediately.  The  employer  refused  to  sub- 
mit to  dictation,  whereupon  the  members  of  the*  combination 
struck  and  were  subsequently  indicted  and  convicted  for  un- 
lawfully by  threats  endeavoring  to  coerce  their  employer. 
Lord  Cockburn  said :  "  I  am  of  opinion  that  this  conviction  must 
be  affirmed.  I  am  decidedly  of  opinion  that  every  workman 
who  is  in  the  service  of  an  employer,  and  is  not  bound  by 
agroement  to  the  contrary,  is  entitled  to  the  free  and  unfet- 
tered exercise  of  his  own  discretion  as  to  whether  he  will  or 
will  not  continue  in  that  service  in  conjunction  with  any  other 
person  or  persons  who  may  be  obnoxious  to  him.  More  than 
this,  any  number  of  workmen  who  agree  in  considering  some 
of  their  fellowrworkmen  obnoxious  have  each  a  perfect  right 
to  put  to  their  employer  the  alternative  of  either  retaining 
their  services  by  discharging  the  obnoxious  persons,  or  losing 
those  services  by  retaining  those  persons  in  his  employment. 
But  if  they  go  further,  and,  not  content  with  simply  putting 
the  alternative  to  the  employer,  combine  to  coerce  him,  by 
threats  of  jointly  doing  something  which  is  likely  to  operate 
to  his  injury,  into  discharging  the  obnoxious  persons,  I  think 
that  they  may  properly  be  said  to  bring  themselves  within  the 
scope  of  the  third  section  of  the  statute.  In  the  case  before  us 
it  was  not  one  man  merely  who  went  to  the  employer  and 
said  that  he  should  leave  if  the  obnoxious  workmen  did  not; 
nor  several  men  merely,  who,  adopting  the  same  course,  gave 
their  master  the  option  of  retaining  them  or  the  obnoxious 
men  in  his  service;  but  several  men,  who  combined  together 
with  the  object  of  coercing  the  master  into  dismissing  the  ob- 
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noxious  workmen  by  the  threat  of  otherwise  leaving  in  a  body 
at  a  moment's  notice.  Although  I  at  first  entertained  some 
slight  doubt  whether  what  was  said  amounted  to  a  *  threat,'  I 
have  no  doubt  whatever  that  the  conduct  of  the  appellant  and 
the  other  malcontent  workmen  amounted  to  a  *  molesting '  of 
the  master,  within  the  meaning  of  the  act;  and  that  their  pro- 
ceedings were  altogether  illegal,  whether  it  is  said  that  they 
threatened  and  intimidated  or  that  thev  molested  and  ob- 
swcted  the  respondent,  their  employer,  ia  his  husiness.- 

1  Crompton,  J.:  **I  am  of  the  same  therein  referred  to,  respectively,  and 
opinion.  I  doubted  very  much,  on  which  would,  at  common  law,  have 
first  reading  the  case,  whether  the  been  illegal.  The  combination 
conviction  was  right,  because  the  charged  in  the  present  case  is  one  by 
threats  and  intimidation  used  by  the  workmen  to  threaten  to  leave  the  re- 
workmen  did  not  point  to  the  com-  spondent*s  service  if  he  did  not  dis- 
mission by  them  of  an  act  in  itself  miss  certain  other  workmen.  That  is 
unlawful,  the  threat  being  that  they  a  combination  not  within  the  protec- 
would  do  that  which,  taken  by  itself,  tion  of  section  4,  and  falling  within 
they  had  a  perfect  right  to  do,  the  prohibition  in  section  3  against  en- 
namely,  leave  the  employment  Al-  deavoring  by  threats  or  intimidation 
though,  however,  I  think  that  any  to  force  an  employer  to  limit  the  num- 
workman  has  a  right  to  go  to  his  ber  or  description  of  his  workmen, 
master  and  say, '  it  is  my  whim  not  As  in  the  indictment  in  Regina  v. 
to  work  in  company  with  so  and  so,'  Rowlands,  5  Ck)x,  C.  C.  486,  and  the 
I  think  that  several  workmen  have  conviction  in  Re  Perham,  5  H.  &  N. 
no  right  to  combine  to  procure  the  80,  so  in  the  conviction  now  before 
discharge  of  persons  obnoxious  to  Us,  the  threats  used  by  the  appellant 
them  by  threatening  to  leave  the  are  not  set  out;  those  cases,  however, 
employment  at  once  in  a  body  unless  show  that  that  is  immaterial;  the 
those  persons  are  forthwith  dis-  nature  of  the  language  used,  and 
charged.  It  is  matter  of  common  whether  or  not  it  amounted  to  a 
learning  that  what  a  man  may  do  threat,  being  matter  of  evidence  and 
singly  he  may  not  combine  with  oth-  solely  for  the  consideration  of  the 
ers  to  do  to  the  prejudice  of  another.  magistrat&  In  the  present  case  the 
Stat.  6  Gea  4,  ch.  129,  by  repealing  all  magistrate  decided  (and  I  think 
the  previous  statutes  on  the  subject,  rightly)  that  the  appellant's  language 
appears  to  me  to  have  re-established  did  amount  to  a  threat,  and  that  he 
the  common  law  as  affecting  com-  had  committed  an  offense  under  sec- 
binations  of  masters  or  workmen.  I  tion  8  of  the  act." 
adhere  to  the  opinion  that,  at  com-  Hill,  J.:  "I  am  of  the  same  opin- 
mon  law,  all  such  combinations  are  ion.  I  have  very  little  to  add  to 
illegal,  and  that  Grose,  J.,  rightly  what  has  fallen  from  the  rest  of  the 
states  the  law  in  the  passage  to  court,  in  which  I  entirely  concur, 
which  I  referred  in  the  course  of  the  '  Threat '  in  the  statute  must  mean 
■argument  (In  Rex  v.  Mawbey,  6  a  threat  to  do  an  illegal  act.  The 
T.  R.,  at  p.  680.)  That  being  so,  it  was  question,  therefore,  is,  Was  the  act 
necessary  by  sections  4  and  5  of  the  threatened  by  the  appellant  illegal? 
statute  to  render  legal  the  combina-  I  entirely  agree  with  what  the  lord 
tions  of  workmen  and  masters  chief  justice  has  said  as  to  the  right 
18 
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§  412.  Combination  of  boiler-makers  and  ship-bnilders^ 

1867,^ —  One  of  the  objects  of  this  association  was  the  relief  of 
sick,  disabled  and  aged  members,  and  the  burial  of  dead  mem- 
bers, but  another  principal  object  was  a  trade  union,  and  the 
support  of  members  when  on  a  strike.  This  latter  object  was 
held  an  illegal  purpose,  as  being  in  restraint  of  trade.^ 

Lord  Cochran  said :  "  Here  we  find  the  very  purposes  of  the 
existence  of  the  society  not  merely  those  of  a  friendly  society, 
but  to  carry  out  the  objects  of  a  trades  union.  Under  that 
term  may  be  included  every  combination  by  which  men  bind 
themselves  not  to  work  except  under  certain  conditions,  and 
to  support  one  another,  in  the  event  of  being  thrown  out  of 
employment,  in  carrying  out  the  views  of  the  majority.  I  am 
very  far  from  saying  that  the  members  of  a  trades  union  con- 
stituted for  such  purposes  woald  bring  themselves  within  the 
criminal  law;  but  the  rules  of  such  a  society  would  certainly 
operate  in  restraint  of  trade,  and  would  therefore,  in  that 
sense,  be  unlawful."  • 

of  an  individual  workman,  or  any  continuing  in  employment  for  a  non- 
number  of  workmen,  to  tell  their  member  of  the  society;  and  lastly, 
employer  that  they  decline  to  oon-  that  the  society  was  an  organization 
tinue  to  work  with  particular  men  for,  or  tending  to,  the  encouraging 
to  whom  they  object.  If,  however,  and  maintaining  of  strikes, 
they  act  in  combination,  not  honestly  'And  Blackburn,  J.,  said:  "Now, 
or  independently,  but  by  way  of  a  as  the  lord  chief  justice  has  said^ 
conspiracy,  in  order  to  coerce  their  the  purposes  of  a  trades  union  are 
employer  to  dismiss  the  men  ob-  clearly  not  analogous  to  those  of  a 
noxious  to  them,  that  combination  friendly  society.  A  little  deviation 
is  illegal.  There  was  abundant  evi-  from  the  strict  purpose  of  a  friendly 
dence  before  the  magistrate  that  the  society  might  not  take  the  society 
appellant  had  threatened  the  re-  out  of  the  scope  of  the  act;  but  here 
spondent  with  the  carr3ring  out  of  a  a  main  object  certainly — if  not  the 
combination  amounting  to  au  iUegal  main  object,  I  think  the  main  ob- 
conspiracy  at  common  law.  The  ap-  ject — was  that  of  a  trades  union,  and 
peal  must  therefore  be  discharged."  therefore  the  magistrates  were  fully 
1  Hornby  v.  Close,  L.  R.  3  Q.  R  158.  justified  in  declining  to  act.  Sec- 
3  It  was  contended  for  the  respond-  ondly,  I  go  further,  and  think  the 
ent  that  the  society  was  not  a  soci"  rules  illegal  in  the  sense  of  void,  ao- 
ety  within  §  44  of  the  18  &  19  Vic.,  cording  to  the  principle  of  Hilton  v, 
ch.  03;  and  further,  that  it  was  a  so-  Eckersley  (6  K  &  B.  47,  66;  24  L.  J. 
ciety  established  for  purposes  which  Q.  R  353;  25  L.  J.  Q.  B.  199)  —  a  case* 
are  illegal,  being  against  pubUo  pol-  of  combination  by  masters,  but  the 
icy,  in  restraint  of  trade,  and  depriv-  same  principle  must  apply  to  com- 
ing the  workman  of  the  free  exercise  binations  of  men, — that  they  are  not 
of  his  own  will  in  the  employment  enforceable  at  law.  The  court  of  ex- 
of  his  labor,  and  also  in  restraining  chequer  chamber  in  that  case  care- 
him  from  getting   employment  or  fully  avoid  going  further,  and  saying 
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§413.  Combination  of  shoemakers^  1869.— This  was  an 
indictment  ^  for  conspiracy  to  compel  employees  to  quit  their 
employment;  and  it  appeared  that  the  accused  merely  waited 
outside  the  place  where  the  men  wjre  employed  and  tried  to 
induce  them  not  to  work  —  that  their  conduct  was  civil  and 
entirely  peaceable.  It  was  urged  that  under  the  statute  the 
accused  had  the  right  to  use  persuasion,  provided  they  did  not 
endeavor  to  overcome  the  free  action  and  free  will  of  the  em- 
ployees by  force  or  intimidation;  that  if  they  used  simply  per- 
suasion they  were  not  guilty  of  any  criminal  offense,  no  matter 
what  the  consequences  of  their  acts  might  be.* 

whether  or  not  the  objects  of  the  tions  otherwise  than  by  endeavoring 
masters  were  illegal  in  the  sense  of  peaoeably  and  in  a  reasonable  man- 
being  criminal;  and,  acting  on  the  ner  to  i)ersuade  others  to  cease  orab- 
authority  of  that  case  in  the  ex-  ^tain  from  work.  In  a  similar  case 
chequer  chamber,  and  adopting  the  tried  before  him  at  Leeds,  he  remem- 
view  of  Crompton,  J.,  in  the  court  bered  telling  the  jury  that  the  de- 
below,  I  wish  to  guard  myself  from  fendants  had  a  perfect  right  to  per- 
being  supposed  to  express  any  opin-  suade,  and  that  in  order  to  do  so 
ion  on  the  present  case.  I  do  not  say  they  must,  have  access  to  the  persons 
the  objects  of  this  society  are  crim-  whom  they  wished  to  persuada  If 
inal.  I  do  not  say  they  are  not.  But  they  did  that  in  a  peaceable  manner 
I  am  clearly  of  opinion  that  the  rules  their  conduct  would  be  lawful  In 
referred  to  are  illegal,  in  the  sense  the  case  cited  the  parties  charged 
that  they  cannot  be  enforced;  and  were  guilty  of  conduct  such  as  any 
on  this  ground,  also,  I  think  the  so-  reasonable  person  would  call  intimi- 
ciety  not  within  §  44,  as  not  being  dation.  They  abused  their  fellow- 
'for  a  purpose  not  illegal.'  What-  workmen,  shouted  and  hooted  at 
ever  the  inclination  of  my  opinion,  them,  and  were  otherwise  violent  in 
it  is  unnecessary  to  decide  whether  their  conduct.  He  agreed  entirely 
the  illegality  of  any  of  the  rules  would  with  what  Baron  Bram  wel  1  had  said ; 
taint  the  whole,  because  here  the  but  the  question  was  whether  it  ap- 
illegal  objJBcts  formed  not  a  small  plied  to  the  present  case.  It  was 
part,  but  a  principal,  if  not  the  very  important  that  the  law  should 
whole,  object  of  the  society."  be  settled  in  regard  to  these  matters. 

1  Under  6  Geo,  4,  ch.  129,  §  a  The  better  way  would  be  to  take  the 

2  Reg.  V.  Shepherd  et  al.,  11  Cox's  opinion  of  the  jury  on  the  case  and 
Crim.  Ca&  825.  Lush,  J.,  said  if  the  reserve  the  question  for  the  court  of 
defendants  had  known  the  addresses  criminal  appeal  In  summing  up 
of  the  men  they  might  have  gone  the  learned  judge  said  the  defend- 
round  to  them  to  persuade  them  from  ants  were  charged  with  conspiring 
working,  and  this  would  have  been  together  to  do  an  unlawful  act.  The 
perfectly  legal  The  question  in  the  act  stated  that  if  violence  was  used, 
case  was,  Whether  they  had  done  either  to  persons  or  property,  or 
wrong  by  waiting  for  them  in  the  threats,  intimidation,  molestation  or 
street?  To  bring  them  within  the  obstruction,  then  the  persons  oifend- 
terms  of  the  act  of  22  Vict,  thei*e  ing  brought  themselves  within  the 
must  have  been  threats  or  molesta-  terms  of  the  law.    In  this  case  tlie 
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§  414.  Coniblnation  of  employees  of  gas  companies^  1872. 

Certain  servants  of  a  gas  company  under  contract  of  service, 
being  offended  by  the  dismissal  of  a  fellow-servant,  agreed  to- 
gether to  quit  the  service  of  their  employers,  without  notice 
and  in  breach  of  their  contracts  of  service,  by  reasoD  of  which 
the  company  were  seriously  impeded  in  the  conduct  of  their 
business.  Being  indicted  for  a  conspiracy  it  was  contended 
that  the  statute '  having  determined  that  no  act  shall  be  illegal 
merely  by  reason  of  its  being  in  restraint  of  trade,  and  having 
also  defined  the  offense  of  "obstructing  or  molesting,"  and 
otherwise  determined  what  shall  be  deemed  to  be  offenses  as 
between  masters  and  servants,  had  virtually  declared  all  other 
acts  not  to  be  punishable.  But  the  court  decided  that  the  pro- 
visions of  the  statute  had  not  affected  the  common  law  of  con- 
spiracy, for  Avhich  an  indictment  would  lie.' 

question  which  they  would  have  to  was  unpleasant  and  annoying  to  the 
decide  was,  whether  the  defendants  mind  .operated  upon,  and  he  laid  it 
did  endeavor  to  eontrol  the  free  down  as  clear  and  undoubted  law, 
agency  or  overcome  the  free  will  of  that  if  two  or  more  persons  agreed 
their  fellow-workmen  by  force  or  in-  that  they  would  by  such  means  co- 
timidation;  and  if  so  they  would  be  operate  together  against  that  liberty 
guilty  of  the  offense  imputed  to  them ;  they  would  be  guilty  of  an  indictable 
but  if  there  had  been  merely  per-  offense.  The  public  had  an  interest 
suasion,  no  matter  what  the  conse-  in  the  way  a  man  disposed  of  his  in- 
quences  were,  then  it  would  not  be  dustry  and  his  capital,  and  if  two  or 
at  all  an  unlawful  act  more  persons  conspired  by  threats. 
In  Reg.  V.  Druitt  (1867),  10  Cox's  intimidation  or  molestation  to  deter 
Crim.  Cas.  592,  upon  an  indictment  or  influence  him  in  the  way  in  which 
charging  conspiracy  "to  impoverish''  he  should  employ  his  industry,  his 
Henry  Poole  and  others  in  their  trade  talents  or  his  capital,  they  would  be 
and  business,  and  to  restrain  their  guilty  of  a  criminal  offense.  That 
freedom  of  trade  and  personal  action,  was  the  common  law  of  the  land, 
after  alluding  to  the  fact  "that  no  and  it  had  been,  in  his  opinion,  re- 
right  in  England  under  our  laws  is  enacted  by  an  act  of  parliament 
so  sacred  as  the  right  of  personal  lib-  passed  in  the  sixth  year  of  the  reign 
erty,"  he  goes  on  to  say:  **lf  any  set  of  George  IV.,  which  provided,  etc.: 
of  men  agreed  among  themselves  to  "  The  defendants  were  indicted  for 
coerce  that  liberty  of  mind  and  doing  what  was  in  opposition  to  the 
thought  by  compulsion  and  restraint,  law  and  the  statute  he  had  de- 
they  would  be  guilty  of  a  criminal  scribed."  Under  tliis  charge  the  de- 
offense,  namely,  that  of  conspiracy  fendants  were  convicted.  From  31 
against  the  liberty  of  mind  and  free-  Am.  Law  Rev.  55. 
dom  of  the  wiU  of  those  towards  1 84  &  85  Via,  ch.  81. 
whom  they  thus  conduct  them-  ^  Reg.  v.  Bunn  et  aL  (1872),  12  Ck>x*s 
selvea"  He  was  referring  to  coer-  CrioL  Caa  810.  , 
don  and  compulsion,  something  that 
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§415.  Statutes  eoncerning  combinations  of  labor. —  In  a 

subsequent  chapter  a  summary  of  the  various  statutory  provis- 
ions affecting  combinations  of  labor  will  be  given.  Many  of 
these  statutes  are  so  obviously  the  result  of  political  rather 
than  economic  or  legal  considerations  that  it  would  be  idle  to 
attempt  to  trace  in  them  any  logical  development  of  the  law. 
The  same  legislature  that  loses  itself  in  the  endeavor  to  find 
words  sufficiently  sweeping  and  drastic  to  condemn  all  combi- 
nations of  capital,  runs  counter  to  the  plainest  constitutional 
limitations  and  the  dictates  of  common  sense  in  an  effort  to 
specifically  authorize  and  approve  all  combinations  of  labor. 
Inasmuch  as  it  is  impossible  to  reconcile  these  extraordinary 
statutory  enactments  with  any  theory  of  the  law  and  with  the 
decisions  which  are  not  based  upon  such  enactments,  such 
attempt  will  not  be  made;  the  statutes  will  be  considered  sepa- 
rately, as  —  it  might  almost  be  said  —  the  curiosities  and  eccen- 
tricities rather  than  the  legitimate  development  of  the  law. 

§  416.  Early  American  cases. —  It  is  possible,  however,  to 
trace  the  development  of  the  law  and  public  opinion  in  the 
early  American  decisions,  especially  in  those  decisions  which 
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do  not  turn  specifically  upon  some  statute.  It  is  said  ^  that 
the  earliest  reported  case  is  that  of  the  Boot  and  Shoemakers, 
Philadelphia  (1806),  reported  in  a  pamphlet  now  extremely 
scarce;  the  case  was  tried  in  the  mayor's  court,  which  was  pre- 
sided over  by  Recorder  Levy,  said  to  have  been  a  lawyer  of 
distinction. 

§  4:17.  Combination  of  boot  and  shoemakers,  1806. —  The 
accused  were  journeymen  boot  and  shoemakers;  and,  not  being 
satisfied  with  the  usual  rates  of  wages,  entered  into  a  combina- 
tion the  object  of  which  was  to  increase  their  wages ;  and  as  a 
means  to  that  end  they  adopted  a  scale  of  work  and  wages,  and 
agreed  among  themselves  to  refuse  to  work  except  according 
to  the  scale.  It  was  also  charged  that  they  agreed  to  prevent 
by  threats,  menaces  and  unlawful  means  other  workmen  from 
working  except  at  the  established  rates.  In  short,  the  evidence 
showed  the  existence  of  a  union,  the  object  of  which  was  to 
advance  wages  by  means  of  concerted  action  for  the  benefit 
of  the  members  of  the  union,  and,  if  necessary,  the  resources  of 
the  union  were  to  be  employed  against  all  workmen  who  were 
not  members  of  the  union. 

In  charging  the  jury  the  recorder  stated  the  law  broadly  to 
be: 

1.  That  it  was  immaterial  whether  employers  or  employees 
be  the  prosecutors;  that  the  law  was  the  same  regarding  com- 
binations of  either. 

2.  That  it  was  immaterial  what  the  motives  of  the  accused 
were,  whether  to  resist  alleged  oppression  of  employers  or  to 
insist  upon  extravagant  compensation  for  themselves;  the  sole 
question  being  whether  they  were  guilty  of  the  offense  actu- 
ally charged  against  them. 

3.  That  the  prices  for  goods  are  ordinarily  regulated  by  the 
character  of  the  demand  and  the  character  of  the  supply;  that 
a  combination  the  object  of  which  is  to  regulate  prices  regard- 
less of  the  demand,  regardless  of  the  quality  of  the  goods,  is  an 
unnatural  way  of  raising  prices  of  either  goods  or  work,  and 
the  law  does  not  protect  such  conduct. 

4.  Such  arbitrary  regulation  of  wages  tends  to  place  inferior 
workmen  upon  a  level  with  good,  since  it  compels  the  master 

iSee  Carson's  Ed.  Wright,  Crim.  Consp.  145. 
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to  pay  the  same  wages  to  each.    All  incentive  to  excel  in  work- 
manship or  industry  is  thereby  taken  away. 

5.  Such  combination  is  pregnant  with  public  mischief  and 
private  injury,  and  tends  to  demoralize  workmen  and  destroy 
the  trade  of  a  city. 

6.  Inasmuch  as  the  association  seeks  to  attain  its  objects  by 
virtually  compelling  workmen  to  become  members,  or,  in  the 
event  of  their  refusing,  depriving  them  of  their  opportunity  to 
work,  it  is  illegal. 

7.  The  objects  of  the  combination  being  to  benefit  the  mem- 
bers by  raising  their  wages  and  to  injure  those  who  did  not  join 
in  the  combination,  the  law  condemns  both  as  criminal. 

It  is  legal  for  men  individually  to  refuse  to  work  except  at 
certain  wages,  and  many,  if  acting  as  individuals,  may  come  to 
the  same  determination ;  but  where  they  combine  together  and 
reach  that  determination  by  an  agreement,  and  pledge  them- 
selves to  abide  by  the  agreement,  the  combination  is  illegal. 

§  418.  A  report  of  the  case  is  so  difficult  to  obtain  that  the 
following  summary  by  Mr.  Carson  is  given  somewhat  at  length 
(page  145): 

"  The  indictment  contained  three  counts.  The  first  charged 
that  the  defendants,  being  workmen  and  journeymen  cord- 
wainers,  and  not  being  content  to  work  at  the  usual  rates,  con- 
spired to  increase  the  rates  usually  paid  to  them  and  to  other 
workmen  in  the  same  art  by  refusing  to  work  at  current  rates, 
and  bv  demandino:  for  their  future  labor  an  advanced  rate  ac- 
cording  to  a  specified  scale  of  work  and  wages.  The  second  count 
charged  that  they  had  agreed  to  prevent  other  workmen  in  the 
same  art,  by  threats,  menaces  and  other  unlawful  means,  from 
working,  except  at  certain  rates  which  they  then  and  there  fixed 
and  insisted  should  be  paid.  The  third  count  charged  that 
they  had  conspired  to  form  and  did  form  a  club  and  combina- 
tion, and  made  unlawful  and  arbitrary  rules,  by-laws  and  orders 
for  the  government  of  themselves  and  others,  and  agreed  not 
to  work  for  any  master  who  should  employ  any  workman  or 
journeyman  cordwainer  or  other  person  who  should  thereafter 
infringe  or  break  any  of  their  rules,  and  that  they  would,  by 
threats,  menaces  and  other  injuries,  prevent  any  other  work- 
man or  journeyman  from  working  for  such  master.  The 
indictment  then  set  forth  overt  acts,  and  concluded  to  the  dam- 
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age  of  the  masters,  of  the  citizens  of  the  commonwealth  gen- 
erally, and  to  the  great  damage  and  prejudice  of  other  artificers 
and  journeymen  in  the  art  of  a  cordwainer,  to  the  evil  exam- 
ple of  others,  and  against  the  peace  and  dignity  of  the  com- 
monwealth. 

"  The  attorney-general  asserted  that  the  prosecution  had  been 
commenced,  not  from  any  private  pique  or  personal  resent- 
ment, but  solely  with  a  view  to  promote  the  common  good  of 
the  community,  and  to  prevent  in  future  the  pernicious  com- 
binations of  misguided  men  to  effect  purposes  not  only  injuri- 
ous to  themselves,  but  to  society." 

§  419,  The  facts  are  sufficiently  recited  in  the  charge  of  the 
recorder,  the  material  parts  of  which  were  as  follows: 

"  It  is  of  no  importance  whether  the  journeymen  or  the  mas- 
ters be  the  prosecutors.  What  would  it  be  to  you  if  the  thing 
was  turned  round,  and  the  masters  were  the  defendants  in- 
stead of  the  journeymen  ?  No  matter  what  their  motives  were, 
whether  to  resist  the  supposed  oppression  of  their  masters  or. 
to  insist  upon  extravagant  compensation;  no  matter  whether 
this  prosecution  originated  from  motives  of  public  good  or  pri- 
vate interest,  the  question  is  whether  the  defendants  are  guilty 
of  the  offenses  charged  against  them  ? 

"  It  is  proper  to  consider,  is  such  a  combination  consistent 
with  the  principle  of  our  law  and  injurious  to  the  public  wel- 
fare ?  The  usual  means  by  which  the  prices  of  work  are  reg- 
ulated are  the  demand  for  the  article  and  the  excellence  of  its 
fabric.  Where  the  work  is  well  done,  and  the  demand  is  con- 
siderable, the  prices  will  necessarily  be  high.  Where  the  work 
is  ill  done,  and  the  demand  is  inconsiderable,  they  will  unques- 
tionably be  low.  If  there  are  many  to  consume  and  few  to 
work,  the  price  of  the  article  will  be  high;  but  if  there  few  to 
consume  and  many  to  work,  the  article  must  be  low.  These 
are  the  means  by  which  prices  are  regulated  in  the  natural 
course  of  things.  To  make  an  artificial  regulation  is  not  to- 
regard  the  excellence  of  the  work  or  the  quality  of  the  mate- 
terial,  but  to  fix  a  positive  and  arbitrary  price,  governed  by  na 
standard,  controlled  by  no  impartial  person,  but  dependent  on 
the  will  of  the  few  who  are  interested;  this  is  the  unnatural 
way  of  raising  the  price  of  goods  or  work.  Is  the  rule  of  law 
bottomed  upon  such  principles  as  to  permit  or  protect  such 
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conduct  ?  Consider  it  on  the  footing  of  the  general  commerce 
of  the  city.  Is  there  any  man  who  can  calculate  (if  this  is  tol- 
erated) at  what  price  he  may  safely  contract  to  deliver  articles- 
for  which  he  may  receive  orders,  if  he  is  to  be  regulated  by 
the  journeymen  in  an  arbitrary  jump  from  one  price  to  an- 
other? It  renders  it  Impossible  for  a  man,  making  a  contract 
for  a  large  quantity  of  such  goods,  to  know  whether  he  shall 
lose  or  gain  by  it.  Can  he  fix  the  price  of  his  commodity  for 
a  future  day  ?  It  is  impossible  that  any  man  can  carry  oa 
commerce  in  this  way.  He  may  be  ruined  by  the  difference 
of  prices  made  by  the  journeymen  in  the  intermediate  time. 
What,  then,  is  the  operation  of  this  kind  of  conduct  upon  the 
commerce  of  the  city  ?  It  exposes  it  to  inconvenience,  if  not 
ruin;  therefore  it  is  against  the  public  welfare.  How  does  it 
operate  upon  the  defendants?  "We  see  that  those  who  are  in 
indigent  circumstances  and  who  have  families  to  maintain,  and 
who  get  their  bread  by  their  daily  labor,  have  declared  here 
upon  oath  that  it  was  impossible  for  them  to  hold  out;  the 
masters  might  do  it,  but  they  could  not;  and  it  has  been  ad- 
mitted by  the  witnesses  for  the  defendants  that  such  persons, 
however  sharp  and  pressing  their  necessities,  were  obliged  to 
stand  to  the  turn  out  or  never  afterwards  to  be  employed. 

"  Can  such  a  regulation  be  just  and  proper  ?  Does  it  not  tend 
to  involve  necessitous  men  in  the  commission  of  crimes  ?  Con- 
sider these  circumstances  as  they  affect  trade  generally.  Does, 
this  measure  tend  to  make  good  workmen  ?  No;  it  puts  the 
botch,  incapable  of  doing  justice  to  his  work,  on  a  level  with 
the  best  tradesman.  The  master  must  give  the  same  wages  to 
each.  Such  a  practice  would  take  away  all  the  incentive  to 
excel  in  workmanship  or  industry.  In  every  point  of  view 
this  measure  is  pregnant  with  public  mischief  and  private  in- 
jury; it  tends  to  demoralize  the  workmen  and  to  destroy  the 
trade  of  the  city.  What  has  been  the  conduct  of  the  defend- 
ants in  this  instance  ?  They  belong  to  an  association  the  ob- 
ject of  which  is  that  every  person  who  follows  the  trade  of  a 
journeyman  shoemaker  must  be  a  member  of  their  body.  The 
apprentice  immediately  on  becoming  free,  and  the  journeyman 
who  comes  here  from  distant  places,  are  all  considered  mem- 
bers of  this  institution.  If  they  do  not  join  the  body,  a  terra 
of  reproach  is  fixed  upon  them.    The  members  of  the  body  will 


582  COMBINATIONS   OF  LABOB  —  LEGAL  AND   ILLEGAL.      [§  420. 

•not  work  with  them,  and  they  refuse  to  board  or  lodge  with 
them.  The  consequence  is  that  every  one  is  compelled  to  join 
the  society.  It  is  in  evidence  that  the  defendants  in  this  ac- 
tion all  took  part  in  the  last  attempt  to  raise  their  Avages. 
.  .  .  Keimer  was  their  secretary,  and  the  others  were  em- 
ployed in  giving  notice,  and  were  of  the  tramping  committee. 
If  the  purpose  of  the  association  is  well  understood,  it  will  be 
found  they  leave  no  individual  at  liberty  to  join  the  society  or 
reject  it.  They  compel  him  to  become  a  member.  Is  there 
any  reason  to  suppose  that  the  laws  are  not  competent  to  re- 
dress an  evil  of  this  magnitude  ? 

"  What  is  the  case  now  before  us  ?  A  combination  of  work- 
men to  raise  their  wages  may  be  considered  in  a  twofold  point 
of  view:  one  is  to  benefit  themselves,  the  other  is  to  injure 
those  who  do  not  join  their  society.  The  rule  of  law  condemns 
both.  Hawkins,  the  greatest  authority  on  the  criminal  law, 
lias  laid  it  down  that  a  combination  to  maintain  another  in 
carrying  out  a  particular  object,  whether  true  or  false,  is  crim- 
inal. The  authority  cited  from  8  Mod.  Rep.  does  not  rest 
merely  upon  the  reputation  of  that  book.  It  is  adopted  by 
Blackstone,  and  it  is  laid  down  as  the  law  by  Lord  Mansfield 
in  1793,  that  an  act  innocent  in  an  individual  is  rendered  crim- 
inal by  a  confederacy  to  effect  it. 

"  One  man  determines  not  to  work  under  a  certain  price,  and 
it  may  be  individually  the  opinion  of  all.  In  such  a  case  it  would 
be  lawful  in  each  to  refuse  to  do  so;  for  if  each  stands  alone, 
each  may  withdraw  from  his  determination  when  he  pleases. 
In  the  turn  out  of  last  fall,  if  each  member  of  the  body  had 
stood  alone,  fettered  by  no  promises  to  the  rest,  many  of  them 
might  have  changed  their  opinion  as  to  the  price  of  wages  and 
gone  to  work;  but  it  has  been  given  to  you  in  evidence  that 
they  were  bound  down  by  their  agreements,  and  pledged  by 
mutual  engagements,  to  persist  in  it,  however  contrary  to  their 
own  judgment  —  the  continuance  in  improper  conduct  may 
therefore  well  be  attributed  to  the  combination."  * 

§  420.  Combination  of  eordwainers^  1809.'— This  case  was 
tried  in  the  mayor's  court.'    The  accused  were  members  of  the 

1  The  defendants  were  convicted.       '  This  was  argued  during  the  may- 

2  People  V.  Melvin  et  aL,  Wheeler's    oralty  of  the  Hon.  De  Witt  Clinton, 
Crim.  Cas.,  vol  2,  p.  262.  and  exceptions  were  taken  to  eaoh 
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Society  of  Journeymen  Cordwainers,  the  rules  of  which  limited 
the  number  of  apprentices  that  might  be  employed  by  the  mas- 
ters, and  also  providing  that  apprentices  should  not  be  employed 
who  were  not  members  of  the  society,  and  journeyman  should 
not  be  employed  who  had  infringed  the  rules  of  the  society, 
otherwise  a  strike  would  resiilt.  It  seems  in  these  early  days 
an  offending  member  was  termed  a  "  scab,"  and  wherever  ho 
was  employed  no  members  of  the  society  were  allowed  to 
work.^ 

§  421.  As  part  of  their  defense  the  accused  offered  to  show: 
1.  That  long  before  the  strike  or  turn  out  there  was  a  corn- 
count  in  the  indictment  It  was  there  was  a  rumpus  in  the  society 
drawn  by  an  eminent  criminal  law-  which,  with  the  multiplicity  of  the 
yer,  and  each  count  was  sustained  fines,  determined  him  to  leave  it  and 
by  the  court  change  his  occupation,  and  take  to 

i'<  These  facts  appeared:  There  was  cramping  boot  leg&  He  had,  while 
a  strike  against  the  shop  of  Corwin  a .  member,  acted  as  sexton  to  a 
&  Aimes,  but  as  it  appeared  to  the  church,  for  which  he  had  $G0  yearly, 
society  that  they  contrived  to  defeat  This  prevented  his  attendance  and 
its  operation  by  privately  getting  occasioned  him  sometimes  to  be  fined, 
their  work  done  at  other  shops,  the  During  the  time  he  was  first  scabbed 
society  in  November,  1809,  ordered  a  his  employer  was  obliged  to  discharge 
general  strike  against  the  masters,  him  until  he  paid  his  fine  and  was 
There  were  one  hundred  and  eighty-  reinstated.  He  admitted  that  he 
six  members,  and  about  as  many  came  voluntarily  into  the  society  and 
journeymen  who  were  not  members,  remained  in  it  for  six  or  seven  years, 
but  aU  the  best  workmen  were  of  the  "Mr.  Aimes  proved  that  he  had  re- 
society.  Benjamin,  who  testified  as  ceived  several  notices,  one  to  dis- 
to  this  general  strike,  said  he  never  charge  Whitess.  which  he  complied 
knew  of  but  one  general  turn  out  with;  another  to  discharge  a  boy. 
He  testified  that  he  had  been  fined  an  apprentice  of  Britton,  who  had 
and  threatened  for  working  against  worked  with  him  two  or  three  years, 
the  rules  of  the  society.  He  admitted,  Witness  thought  it  a  great  hardship 
on  his  cross-examination,  that  he  that  the  old  man  should  lose  the 
came  voluntarily  into  the  society,  profit  of  the  work  of  the  apprentice 
and  also  that,  on  the  question  for  a  he  had  instructed  and  did  not  dis- 
general  turn  out,  the  members  voted  charge  him,  for  which  the  body 
by  secret  ballot,  and  that  no  compul-  struck  against  him.  On  cross-exam- 
sion  is  used,  but  every  man  votes  ao-  ination  he  admitted  he  had  contrib- 
cording  to  his  inclination,  the  ma-  uted  some  money  towards  carrying 
jority  carries  it,  and  then  it  becomes  on  this  prosecution, 
a  law  and  the  contraveners  of  it  "  James  Britton  confirmed  this  tes- 
are  '  scabbed.'  Edward  Whitess  had  timony,  and  said  that  after  he  had 
worked  for  Corwin  &  Aimes  about  instructed  his  apprentice,  whose  work 
four  or  five  years  and  had  joined  the  was  his  chief  support  (he  himself  be- 
society  about  six  or  seven  years  aga  ing  in  years),  he  was  deprived  of  that 
He  was  fined  at  different  times,  and  help  by  the  infiuenc«  of  the  body  of 
at  the  time  of  the  general  meeting    which  he  was  not  a  member."   Idem. 
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bination  of  the  masters  for  the  express  purpose  of  lowering  the 
wages  of  the  workmen,  which  combination  was  oppressive  to 
them;  and  that  their  society  originated  in  the  necessity  of  pro- 
tecting themselves  against  such  combinations;  and  further^ 
that  the  masters  were  then  in  combination  for  the  purpose  of 
the  prosecution. 

This  was  objected  to  and  overruled  upon  the  ground  that 
the  misconduct  of  the  masters  would  be  no  justification  of  the 
defendants.  It  was  then  offered  as  evidence  in  mitigation,  but 
the  court  said  that,  if  there  were  circumstances  merely  in  miti- 
gation of  the  sentence,  they  would  come  more  properly  in  affi- 
davit in  case  of  conviction. 

2.  The  defendants  attempted  to  show  that  the  wages  and 
rates  contended  for,  and  demanded  by,  the  journeymen  were 
reasonable  and  no  higher  than  to  afford  them  a  bare  main- 
tenance. This  evidence  was  not  received,  because  none  had 
appeared  on  the  part  of  the  prosecution  to  show  that  unreason- 
able or  extravagant  demands  had  been  made.  It  was  there- 
fore held  irrelevant  to  rebut  what  had  not  been  proved. 

3.  The  defendants  also  proposed  to  prove  that  the  masters 
made  an  excessive  profit  on  the  labor  of  the  workmen ;  but  this 
was  refused  also  upon  the  former  ground,  that  the  misconduct 
of  the  masters  would  not  justify  a  conspiracy  or  illegal  combi- 
nation in  the  journeymen.^ 

I  One  of  the  counsel  for  the  ao-  conspiracy.  AU  that  he  admitted 
cused,  after  reviewing  the  English  freely.  But  when  that  was  admitted^ 
cases,  argued:  "Admitting  all  the  the  question,  whether  there  had  been 
cases  cited  against  the  defendants  such  a  conspiracy,  was  not  a  whit 
from  the  English  books  to  be  of  full  advanced,  and  he  contended  as  con- 
authority,  that  none  of  them  would  fi'dentl^'  as  before  that  there  had  not. 
warrant  a  conviction.  It  seemed  to  He  re^id  and  commented  upon  the 
him  that  the  moment  it  was  ad-  constitution  of  the  society,  and  main- 
mitted  that  the  object  of  the  con-  tained  that  all  the  words  of  coercion 
spiracy  was  not  criminal  there  ought  with  which  it  abounded,  all  the  terms 
to  be  an  end  of  the  prosecution,  of  arbitrary  command,  which  might 
And  the  doctrine  and  argument  furnish  such  fertile  subjects  for  dec- 
touching  a  conspiracy,  to  do  a  law-  lamation,  were  innocent  and  harm- 
ful act  by  unlawful  means,  seemed  less,  and  would  be  so  considered  by 
to  him  a  distinction  without  a  dif-  candid  judgment,  when  the  unde- 
ference,  an  unnecessary  refinement,  niable  truth  was  taken  into  the  ac- 
and  at  best  a  begging  of  the  ques-  count,  that  the  only  com  pulsion  they 
tion.  To  conspire  to  use  unlaw^ful  used  was  a  refusal  to  work  with 
means  was  to  conspire  to  do  an  un-  those  whom  they  considered  as  join- 
lawful  thing,  and  was  an  unlawful  ing    in    oppression    against   them. 
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§  422.  The  mayor  in  his  charge  to  the  jury  said  that  the 
offense  of  conspiracy  might  be  considered  from  two  points  of 
view:  "The  one  where  there  existed  a  combination  to  do  an 
act  unlawful  in  itself,  or  to  the  prejudice  of  other  persons;  the 

There  was  a  well  received  and  set-  had  been  perhaps  more  lavish  of  her 
tied  definition  of  crimes,  by  which  favors  ?  It  was  the  principles  of  the 
they  were  divided  into  two  compre-  common  law  which  our  ancestors 
hensive  classes:  those  called  mala  in  brought  with  them  which  first 
-86,  which  were  crimes  against  the  prompted  them  to  assert  their  inde- 
universal  laws  of  Grod  and  nature,  pendence,  and  then  in  the  days  of 
and  those  termed  mala  prohibiia,  or  trial  and  of  strife  moderated  the 
offenses  against  positive  institutions,  fury  of  revolution,  and  served  as  sure 
There  must  in  this  country  be  stat-  and  solid  foundations  of  future  sc- 
utes enacted  by  the  legislature,  which  curity.  It  was  in  that  free  and  hal- 
speak  the  will  and  voice  of  the  peo*  lowed  volume  which  served  as  their 
pie.  Beyond  this  definition  there  palladium,  and  in  which  they  found 
can  be  no  crime,  and  it  is  impossible  written  the  first  lessons  of  their  in- 
to draw  the  refusal  of  a  body  of  men  dependenca  It  was  the  mild  spirit 
to  labor  under  terms  disadvanta-  of  the  common  law  that  tampered 
geous  to  themselves,  or  which  they  the  evils  of  civil  convulsion  and 
think  disadvantageous  to  them,  calmed  theagitatedwaves,and  finally 
under  either  branch  of  this  defini-  shone  forth  with  renovated  lustre 
tion.  without  more  subtlety  than  when  those  storms  had  passed  away; 
ought  to  be  admitted  in  the  law,  and  that  common  law,  the  great  maga- 
more  straining  than  the  genius  of  zine  which  supplied  our  state  and 
our  code  allows,  to  be  used  against  national  constitutions  with  abun- 
defendants  in  any  criminal  case.'*  dant  and  useful  materials  for  their 
Ck>unsel  for  the  prosecution  replied  solid  structure.  Mr.  Griffin  then 
with  a  good  deal  of  rhetoric,  not  to  argued  upon  the  evidence,  and  ad- 
say  e]oquence,in  the  following  strain:  mitted  that  there  had  been  no  per- 
*'  If  England,  in  the  times  of  general  sonal  violence,  no  outrage  or  dis- 
disorder  throughout  Europe,  escaped  order,  but  asked  if  the  coercive 
almost  singly  from  the  devastations  measures  of  the  society  were  less 
of  civil  war,  revolution  and  invasion,  cruel  or  oppressive  for  that  reason, 
it  was  owing  to  the  love  of  the  laws  He  made  strong  remarks  upon  the 
that  animated  the  people  to  contend,  imperious  and  tyrannical  edicts  of 
heart  and  hand,  for  their  precious  the  constitution  and  by-laws  of  the 
birthright,  and  to  the  genius  of  their  society,  and  asked  whether  it  was 
constitution  that  watched  over  their  possible  for  any  workman  to  enjoy, 
destiny.  What  else  had  protected  without  molestation,  the  indispu- 
the  English  people  from  guillotine,  table  rights  of  peace,  neutrality  and 
bastile  and  inquisition  ?  What  else  self-government  in  his  own  private 
had  implanted  in  the  United  States  and  particular  concerns.  A  journey- 
the  principles  of  freedom  which  had  man  was  neither  free  to  refuse  en- 
grown  up  and  matured,  and  finished  tering  into  the  society,  nor  at  lib- 
in  their  perfect  independence  ?  Why  erty,  having  done  so,  to  leave  it 
was  their  condition  even  as  colonies  without  incurring  ruin  or  unmerited 
80  much  above  that  of  Brazil  or  Mex-  disgrace;  and  to  the  real  impoverish- 
ico,  countries  towards  which  nature  ment  which  he  must  imdergo,  and 
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other  where  the  act  done  or  the  object  of  it  was  not  unlawful^ 
but  unlawful  means  were  used  to  accomplish  it.  As  to  the 
first,  there  could  be  no  doubt  that  a  combination  to  do  an  un- 
lawful act  was  a  conspiracy.  The  second  depended  on  the 
common  principle  that  the  goodness  of  the  end  would  not 
justify  improper  means  to  obtain  it.  If,  therefore,  in  the  present 
case,  the  defendants  had  confederated  either  to  do  an  unlawful 
act,  to  the  injury  of  others,  or  to  make  use  of  unlawful  means 
to  obtain  their  ends,  they  would  be  liable  to  the  charge  of  a 
conspiracy.  He  observed  that  the  court  did  not  mean  to  say, 
nor  did  the  facts  in  the  case  require  them  to  decide,  whether  an 
agreement  not  to  work,  except  for  certain  wages,  would  amount 
to  this  offense,  without  any  unlawful  means  taken  to  enforce 
it."i 

to  the  evils  heaped  upon  aU  who  be-  not  accuse  them  of  having  advanced 
friend  him,  to  aU  this  was  added  the  the  price  of  their  own  labor,  but  of 
opprobrious  epithet  of  'scab.'  If  an  conspiring  to  regulate,  bj measures 
individual  master  refused  obedience  of  rigor  and  coercion,  the  wages 
to  their  laws,  or  fell  under  the  dis-  and  the  will  of  others;  his  charge 
pleasure  of  the  society,  a  stroke  was  against  them  was  not  that  they 
directed  against  him.  And,  though  chose  and  determined  for  what  em- 
the  stroke  was  not  a  coi'poral  wound,  ployers  they  would  or  would  not 
it  was  a  cruel  and  ruinous  infliction  work,  but  that  they  had  exercised  an 
from  which  he  could  have  no  relief  aristocratic  and  tyrannical  control 
unless  the  law  provides  one.  He  was  over  third  persons,  to  whom  they 
proscribed  without  remorse  and  out-  left  neither  free  will  nor  choice;  and 
lawed  without  mercy.  If  the  master  that  they  employed,  to  effect  this 
workmen  in  general  happened  to  of-  purpose,  means  of  interference  in 
fend  this  society,  a  general  cessation  their  concerns  to  which  it  was  im- 
of  labor  amongst  the  members  of  possible  for  the  sufferers  to  oppose 
their  own  body  was  decreed,  to  which  any  resistanca"  Idem, 
obedience  was  rigorously  enforced;  ^  Referring  to  the  application  of 
however  much  the  necessities  of  the  common  law  the  mayor  said: 
their  families  might  require  their  "  Much  has  been  said  as  to  the  appli- 
worky  idleness  was  enjoined  upon  cationof  the  common  law  of  England 
them.  They  were  commanded  to  do  to  the  case.  The  absurdities  of  the 
no  manner  of  work;  but  it  was  a  ancient  common  law,  and  also  of  the 
Sabbath  not  of  rest,  but  of  vengeance,  statute  law  of  England,  had  been 
of  desolation  and  of  suffering.  Mr.  exhibited  in  the  strongest  light  It 
Griffin  urged  then  a  variety  of  other  w^as  well  known  that  many  of  the 
topics  with  great  strength  and  effect,  ancient  rules  of  the  common  law  on 
and  concluded  by  what  might  be  un-  this  and  other  subjects  had  been  ex- 
derstood  as  a  summary  of  his  argu-  ploded  or  become  obsolete,  and  that 
ment.  He  did  not  complain  of  the  little  of  the  mass  of  absurdities  corn- 
defendants  for  forming  themselves  plained  of  by  the  defendants*  counsel 
into  a  society,  but  for  compelling  remained  in  force  even  in  England, 
others  to  become  members.    He  did  In  this  state  the  court  could  not  be 
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§  423.  Proceeding,  the  mayor  charged  that  "  the  injury  pro- 
duced by  unlawful  combinations  might  affect  any  person  or , 
number  of  persons,  as  in  the  present  case  the  master  workmen, 
or  the  fellow  journeymen  of  the  defendants,  or  any  other  indi- 
viduals. It  appeared  in  evidence  that  the  society  of  journey- 
men, of  which  the  defendants  were  members,  had  established 
a  constitution  or  certain  rules  for  its  government,  to  which  th& 
defendants  had  assented,  and  which  they  had  endeavored  to 
enforce.  These  rules  were  made  to  operate  on  all  the  members 
of  the  society,  on  others  of  their  trade  who  were  not  members, 
and  through  them  on  the  master  workmen,  and  all  were  coerced 
to  submit,  or  else  the  members  of  the  society,  which  compre- 
hended the  best  workmen  in  the  city,  were  to  stop  the  work  of 
their  employers.  One  of  the  regulations  even  required  that 
every  person  of  their  trade  whom  they  thought  worthy  of 
notice  should  become  a  member  of  the  society,  and  of  course 
become  subject  to  its  rules,  and  in  cases  of  neglect  or  refusal  it 
imposed  fines  on  the  person  guilty  of  disobedience.  When  the 
society  determined  on  any  measure  it  found  no  difficulty  in 
carrying  it  into  execution.  If  its  ordinary  functions  failed,  it  en- 
forced obedience  by  decreeing  what  was  called  a  strike  against 
a  particular  shop  that  had  transgressed,  or  a  general  turn  out 
against  all  the  shops  in  the  city,  terms  which  had  been  explained 
by  the  witnesses,  and  were  sufficiently  understood.    These  steps- 

at  a  loss  in  deciding  how  far  the  continue  the  law  of  this  state,  sub- 
common  law  of  England  was  ap-  ject  to  such  alterations  and  pro- 
plicable.  Our  immediate  ancestors  visions  as  the  legislature  of  this  state 
claimed  it  as  their  birthright  They  shall  from  time  to  time  make  oon- 
considered  it  as  securing  to  them  ceming  the  same,  eta  No  alteration 
many  of  their  highest  privileges,  and  having  been  made  by  our  constitu- 
they  often  appealed  to  that  law  in  tion  or  laws,  the  common  law  of 
support  of  their  rights  and  against  England  as  it  existed  at  the  period 
the  arbitrary  extension  of  power  by  last  mentioned  must  be  deemed  to 
the  British  parliament.  The  con-  be  applicable,  and  by  that  law  the 
stitution  of  this  state  had  also  ex-  principles  already  stated  appeared  to- 
pressly  adopted  it,  and  declared  be  well  established.  No  precedents, 
that  such  parts  of  the  common  law  it  was  true,  of  convictions  or  judg- 
of  England,  and  the  statute  law  of  ments  upon  them  had  been  produced 
England  and  Great  Britain,  and  of  from  our  own  courts,  but  no  strong- 
the  acts  of  the  legislature  of  the  inference  could  be  drawn  from  that^ 
colony  of  New  York,  as  together  did  as  until  lately  such  precedents  had 
form  the  law  of  said  colony  on  the  not  been  preserved,  and  no  printed 
19th  of  April,  1775,  and  not  repugnant  reports  of  adjudged  cases  had  been 
to  the  constitution,  should  be  and  published."    Idem. 


288      COMBINATIONS  OF  LABOR LEGAL  AND  ILLEGAL.       [§§  424-5. 

were  generally  decisive  and  compelled  submission  in  all  con- 
<5erned.  Whatever  might  be  the  motives  of  the  defendants  or 
their  object,  the  means  thus  employed  were  arbitrary  and  un- 
lawful, and  their  having  been  directed  against  several  individ- 
uals in  the  present  case,  it  was  brought,  in  the  opinion  of  the 
•court,  within  one  of  the  descriptions  of  the  offense  which  has 
been  given."  ^ 

§424.  Combination  of  shoemakers  —  Com.  v.  Carlisle^  a 
leading  American  case,  1821. —  In  this  case,*  which  has  been 
referred  to  so  often,  certain  master  shoemakers  met  and  agreed 
with  each  other  not  to  employ  any  journeyman  who  would  not 
■consent  to  work  at  reduced  wages;  it  appeared  that  the  ob- 
ject of  the  agreement  went  no  further  than  to  establish  cer- 
tain rates  of  wages  which  had  prevailed  a  few  months  before, 
and  from  which,  there  was  reason  to  believe,  the  emploj^ers 
had  been  compelled  to  depart  by  a  combination  among  the 
journeymen.  The  case  as  reported  came  up  on  a  motion  to 
discharge  on  the  ground  that  a  combination  to  regulate  wages 
is  no  offense  by  the  common  law  of  Pennsylvania. 

§  425.  In  passing  upon  the  motion  Justice  Gibson  referred 
as  follows  to  the  law  as  it  then  existed,  incidentally  review- 
ing certain  cases  already  cited  in  this  chapter:  "In  no  book 
of  authority  has  the  precise  point  before  me  been  decided.* 
In  the  trial  of  the  boot  and  shoemakers  of  Philadelphia,  there 
was  no  general  principle  distinctly  asserted,  but  the  case  was 

1  "The  jury  retired,aiid  shortly  after  too  arbitrary  and  coercive,  and  whicii 
returned  a  verdict  against  defend-  went  to  deprive  their  feUow-citizens 
ants.  Sentence  was  then  passed  by  of  rights  as  precious  as  any  they  con- 
his  honor  the  mayor,  who  observed  tended  for.  That  the  present  object 
to  the  defendants  that  the  novelty  of  the  court  was  rather  to  abolish 
of  the  case,  and  the  general  conduct  than  to  punish;  but  an  adjudication 
of  their  body  composed  of  membei's  upon  the  subject  being  now  solemnly 
useful  in  the  community,  inclined  had,  it  was  recommended  to  them  so 
the  court  to  believe  that  they  had  to  alt-er  and  modify  their  rules  and 
erred  from  a  mistake  of  the  law,  and  their  conduct  as  not  to  incur  in  future 
from  supposing  that  they  had  rights  the  penalties  of  the  law.  They  were 
upon  which  to  found  their  proceed-  fined  each  $1  with  the  cost&'*  Idem, 
ings.  That  they  had  equal  rights  >  Com.  v.  Carlisle,  Brightly*s  R.  S6. 
with  all  other  members  of  the  com-  •  "  Rex  v.  The  Tailors  of  Cambridge 
munity  was  undoubted,  and  they  had  is  found  in  a  book  (8  Mod.  10)  which 
also  the  right  to  meet  and  regulate  can  claim  nothiog  beyond  the  in- 
their  concerns,  and  to  ask  for  wages,  trinsic  evidence  of  reason  and  good 
and  to  work  or  refuse;  but  that  the  sense  apparent  in  the  cases  it  con- 
means  they  used  were  of  a  nature  tains.*'    Idem. 
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considered  only  in  reference  to  its  particular  circumstances, 
and  in  these  it  materially  differed  from  that  now  under  con- 
sideration. And  in  the  trial  of  the  journeymen  cordwainers 
of  New  York,  the  mayor  expressly  omits  to  decide  whether  an 
agreement  not  to  work,  except  for  certain  wages,  would  be 
indictable  per  se.  There  are,  indeed,  a  variety  of  British  prece- 
dents of  indictments  against  journeymen  for  combining  to 
raise  their  wages;  and  precedents  rank  next  to  decisions  as 
evidence  of  the  law;  but  it  has  been  thought  sound  policy  in 
England  to  put  this  class  of  the  community  under  restrictions 
so  severe,  by  statutes  that  were  never  extended  to  this  country, 
that  we  ought  to  pause  before  we  adopt  their  law  of  conspir- 
acy as  respects  artisans,  which  may  be  said  to  have,  in  some 
measure,  indirectly  received  its  form  from  the  pressure  of 
positive  enactment,  and  which  therefore  may  be  entirely  un- 
fitted to  the  condition  and  habits  of  the  same  class  here.  An 
investigation  of  the  principles  of  the  law  which  declares  the 
offense,  then,  becomes  absolutely  necessary  to  a  correct  de- 
cision in  this  particular  instance." 

Proceeding,  the  court  said :  "  The  unsettled  state  of  the  law 
of  conspiracy  has  arisen,  as  was  justly  remarked  in  the  argu- 
ment, from  a  gradual  extension  of  the  limits  of  the  offense; 
each  case  having  been  decided  on  its  own  peculiar  circum- 
stances, without  reference  to  any  pre-established  principle. 
When  a  combination  had  for  its  direct  object  to  do  a  criminal 
act,  as  to  procure  the  conviction  of  an  innocent  man  (the  only 
case  originally  indictable,  and  which  afterwards  served  as  a 
nucleus  for  the  formation  of  the  entire  law  of  the  subject)  the 
mind  at  once  pronounced  it  criminal.  So  where  the  act  was 
lawful,  but  the  intention  was  to  accomplish  it  by  unlawful 
means;  as  where  the  conviction  of  a  person  known  to  the  con- 
spirators to  be  guilty  was  to  be  procured  by  any  abuse  of  his 
right  to  a  fair  trial  in  the  ordinar}'  course.  But  when  the  crime 
became  so  far  enlarged  as  to  include  cases  where  the  act  was 
not  only  lawful  in  the  abstract,  but  also  to  be  accomplished 
exclusively  by  the  use  of  lawful  means,  it  is  obvious  that  distinc- 
tions as  complicated  and  various  as  the  relations  and  transac- 
tions of  civil  society  became  instantly  involved,  and  to  deter- 
mine on  the  guilt  or  innocence  of  each  of  this  class  of  the  cases, 

an  examination  of  the  nature  and  principles  of  th.e  offense  be- 
19 
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came  necessary.  This  examination  has  not  yet  been  very  accu- 
rately made;  for  there  is  in  the  books  an  unusual  want  of  pre- 
cision in  the  terms  used  to  describe  the  distinctive  features  of 
guilt  or  innocence.  It  is  said  the  union  of  persons  in  one  com- 
mon design  is  the  gist  of  the  offense ;  but  that  holds  only  in 
regard  to  a  supposed  question  of  the  necessity  of  actual  con- 
summation of  the  meditated  act ;  for  if  combination  were  in? 
every  view  the  essence  of  the  crime,  it  would  necessarily  im- 
part criminality  to  the  most  laudable  associations."  * 

After  referring  to  certain  authorities,  Justice  Gibson  contin- 
ued :  "  It  will  therefore  be  perceived  that  the  motive  for  com- 
bining, or,  what  is  the  same  thing,  the  nature  of  the  objects  to 
be  attained  as  a  consequence  of  the  lawful  act,  is,  in  this  class 
of  cases,  the  discriminative  circumstance.  Where  the  act  is 
lawful  for  an  individual,  it  can  be  the  subject  of  a  conspiracy, 
when  done  in  concert,  only  where  there  is  a  direct  intention 
that  injury  shall  result  from  it,  or  where  the  object  is  to  benefit 
the  conspirators  to  the  prejudice  of  the  public  or  the  oppres- 
sion of  individuals,  and  where  such  prejudice  or  oppression  is 
the  natural  and  necessary  consequence.  To  give  appropriate 
instances  respectively  referable  to  each  branch  of  this  classifi- 
cation of  criminal  intention — if  a  number  of  persons  should 
combine  to  establish  a  ferry,  not  from  motives  of  public  or 
private  utility,  but  to  ruin  or  injure  the  o*wner  of  a  neighbor- 
ing ferry,  the  wickedness  of  the  motive  would  render  the  asso- 
ciation criminal,  although  it  is  otherwise  where  capital  i» 
combined,  not  for  the  purpose  of  oppression,  but  fair  competi- 

1 "  It  is  said  in  Leach's  note  to  Haw-  less,  be  the  object  of  an  indictment 
kins,  h.  U  ch.  73,  8,  that  the  conspir-  if  effected  by  several  with  a  joint  de-. 
acy  is  the  gist  of  the  charge,  and  sign;  yet  he,  too,  says  the  offense 
that  to  do  a  thing  lawful  in  itself  by  depends  on  the  unlawful  agreement, 
conspiracy  is  unlawful;  but  that  is  and  not  on  the  act  which  is  to  follow 
begging  the  very  question  whether  it;  the  act  when  done  being  but  evi- 
a  conspiracy  exists,  and  leaves  the  dence  of  the  agreement  From  this 
question  of  what  shall  be  said  to  be  it  might  be  inferred  that  the  act  can 
doing  a  lawful  act  by  conspiracy  as  operate  only  to  show  that  an  agree- 
much  in  the  dark  as  ever.  Mr.  Chitty,  ment  of  some  sort  has  taken  place, 
in  his  Criminal  Law  (voL  III,  p.  1139),  but  not  by  its  nature  or  object  ta 
the  best  compilation  on  the  subject  stamp  the  character  of  guilt  on  it; 
extant,  very  truly  says  there  are  but  Chitty  himself  admits  that  it  i» 
many  cases  in  which  an  act  would  impossible  to  conceive  a  combination^ 
not  be  cognizable  by  law,  if  done  by  merely  as  such,  to  be  illegal'*  Idenu 
an  individual,  that  would,  neverthe- 
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tion  with  others  of  the  same  calling.  So  with  respect  to  the 
other  branch ;  if  the  bakers  of  a  town  were  to  combine  to  hold  up 
the  article  of  bread,  and  by  means  of  a  scarcity  thus  produced 
extort  an  exorbitant  price  for  it,  although  the  injury  to  the 
public  would  be  only  collateral  to  the  object  of  the  association, 
it  would  be  indictable  ;*  and  to  one  or  other  of  these  may  the 
motive  in  every  decided  case  be  traced.  Thus  a  combination 
to  marry  under  feigned  names  was  criminal,  because  the  ob- 
ject was  to  affect  the  interest  of  a  particular  parish  under  the 
poor  laws,  or  to  injure  an  individual  by  setting  up  a  colorable 
title  to  his  estate ;  an  agreement  between  the  officers  of  an 
army  to  throw  up  their  commissions' simultaneously,  in  a  time 
of  public  danger,  or  between  a  number  to  hiss  a  play,  right  or 
wrong,  was  indictable,  because  there  was  an  unmixed  motive 
of  mischief  to  the  public  or  an  individual.  So,  on  the  other 
hand,  in  a  confederacy  to  raise  the  price  of  the  .funds,  to  sell 
bad  liquors,  or  to  procure  the  release  of  a  prisoner  by  entering 
insufficient  bail,  the  motive  is  not  prejudice  to  the  public  or  an 
individual,  but  undue  gain  to  the  confederates  or  their  friends, 
which  is  unlawful  only  in  reference  to  the  means  used  to  pro- 
cure it.  I  take  it,  then,  a  combination  is  criminal  wherever 
the  act  to  be  done  has  a  necessary  tendency  to  prejudice  the 
public  or  to  oppress  individuals  by  unjustly  subjecting  them 
to  the  power  of  the  confederates,  and  giving  effect  to  the  pur- 
poses of  the  latter,  whether  of  extortion  or  mischief.  Accord- 
ing to  this  view  of  the  law,  a  combination  of  employers  to 
depress  the  wages  of  journeymen  below  what  they  would  be, 
if  there  was  no  recurrence  to  artificial  means  by  either  side,  is 
criminal.  There  is  between  the  different  parts  of  the  body 
politic  a  reciprocity  of  action  on  each  other,  which,  like  the 
action  of  antagonizing  muscles  in  the  natural  body,  not  only 
prescribes  to  each  its  appropriate  state  and  condition,  but  regu- 
lates the  motion  of  the  whole.  The  effort  of  an  individual  to 
disturb  this  equilibrium  can  never  be  perceptible,  nor  carry  the 
operation  of  his  interest  on  that  of  any  other  individual,  be- 
yond the  limits  of  fair  competition;  but  the  increase  of  power 
by  combination  of  means  being  in  geometrical  proportion  to 
the  number  concerned,  an  association  may  be  able  to  give  an 
impulse,  not  only  oppressive  to  individuals,  but  mischievous  to 
the  public  at  large;  and  it  is  the  employment  of  an  engine  so 


292  COMBINATIONS   OF   LABOB LEGAL   AND    ILLEGAL.       [§  425. 

powerful  and  dangerous  that  gives  criminality  to  an  act  that 
would  be  perfectly  innocent,  at  least  in  a  legal  view,  when 
done  by  an  individual.  The  combination  of  capital  for  the 
purposes  of  commerce,  or  to  carry  on  any  other  branch  of  in- 
dustry, although  it  may  in  its  consequences  indirectly  operate 
on  third  persons,  is  unaffected  by  this  consideration,  because 
it  is  -a  common  moans  in  the  ordinary  course  of  human  afifairs, 
which  stimulates  to  competition  and  enables  men  to  engage  in 
undertakings  too  weighty  for  an  individual.  It  would,  I  grant, 
be  impossible  for  the  employers  in  any  branch  of  manufactures 
to  produce  a  permanent  depression  of  wages,  because  others 
would  find  it  to  their  interest  to  embark  in  the  business  on 
more  liberal  terms;  and  these,  by  a  just  compensation  for  labor, 
would  have  a  monopoly  of  all  the  journeymen;  they  would 
ultimately  rain  those  who  should  adhere  to  the  system  of  de- 
pression. The  competition  of  interest  must  eventually  break 
up  every  combination  of  the  kind.  But  though  every  plan  of 
coercion  must  recoil  on  those  who  put  it  in  practice,  it  may  oc- 
casion much  temporary  mischief  to  others.  The  journeymen 
are  compelled  to  enter,  with  their  employers,  into  '  the  unprof- 
itable contest  of  who  can  do  the  other  most  harm,'  or  submit 
to  work  for  such  prices  as  the  latter  may  choose  to  give.  Hence, 
precisely  the  same  oppressive  consequences  to  this  class,  as 
would  result  to  the  community  from  a  confederacy  among  the 
bakers  to  extort  an  exorbitant  price  for  bread,  which  every 
one  will  acknowledge  to  be  indictable.  The  laboring  classes 
purchase  their  bread  with  their  labor,  or,  what  is  the  same 
thing,  they  give  their  labor  for  the  money  with  which  they 
purchase  bread,  and  it  is  evident  the  more  labor  is  depreciated 
the  more  of  it  will  be  required  to  purchase  any  given  quantity 
of  bread.  It  must  be  evident,  therefore,  that  an  association  is 
criminal  when  its  object  is  to  depress  the  price  of  laboi;  below 
what  it  would  bring  if  it  were  left  without  artificial  excitement 
by  either  masters  or  journeymen,  to  take  its  chance  in  the  mar- 
ket. But  the  motive  may  also  be  as  important  to  avoid  as  to 
induce  an  inference  of  criminality.  The  mere  act  of  combin- 
ing to  change  the  price  of  labor  is,  perhaps,  evidence  of  impro- 
priety of  intention,  but  not  conclusive;  for  if  the  accused  can 
show  that  the  object  was  not  to  give  an  undue  value  to  labor, 
but  to  foil  their  antagonists  in  an  attempt  to  assign  to  it^  by 
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surreptitioas  means,  a  value  which  it  would  not  otherwise  have, 
they  will  make  out  a  good  defense.  In  the  trial  of  the  jour- 
neymen shoemakers  of  Philadelphia,  the  recorder,  a  lawyer  of 
undoubted  talents,  instructed  the  jury  that  it  was  '  no  matter 
what  the  defendants'  motives  were,  whether  to  resist  the  sup- 
posed oppression  of  their  masters,  or  to  insist  upon  extravagant 
wages.'  But  this,  although  perfectly  true  as  applicable  to  that 
case,  where  the  combination  was  intended  not  only  to  coerce 
employers  but  third  persons,  is  not  of  universal  application.  A 
combination  to  resist  oppression,  not  merely  supposed  but  real, 
would  be  perfectly  innocent;  for  where  the  act  to  be  done  and 
the  means  of  accomplishing  it  are  lawful,  and  the  object  to  be 
attained  is  meritorious,  combination  is  not  conspiracy.  It  is  a 
fair  employment  of  means  not  criminal  in  the  abstract,  but 
only  so  when  directed  to  the  attainment  of  a  criminal  object; 
and  it  is  therefore  idle  to  say  the  law  affords  a  remedy  to 
which  the  parties  must  recur;  the  legal  remedy  is  cumulative, 
and  does  not  take  away  the  preventive  remedy  by  the  act  of 
the  parties.  It  would  be  an  assumption  of  the  question  to  say 
it  is  criminal  to  do  a  lawful  act  by  unlawful  means,  when  the 
object  must  determine  the  character  of  the  means.  It  must 
therefore  be  obvious  that  the  point  in  this  case  is  whether  the 
relators  have  been  actuated  by  an  improper  motive;  and  that 
being  a  question  purely  of  fact,  I  am  bound  to  refer  its  decis- 
ion to  a  jury,  the  constitutional  triers  of  it;  but  as  I  was  nec- 
essarily led  into  an  examination  of  principles  that  might  have 
an  unfavorable  operation  on  the  relators,  I  owed  it  to  them, 
particularly  as  there  was  some  evidence  of  combination  on  the 
part  of  the  journeymen  who  prosecute,  to  state  also  those  prin- 
ciples that  may  possibly  operate  in  their  favor,  so  that  the 
cause  may  go  before  the  proper  tribunal  unprejudiced  by  any 
observations  of  mine.  In  the  mean  time  I  am  bound  to  re- 
mand them."  ^ 

§  426.  Combination  of  Joarneymen  hatters^  1823.'—  This 
was  a  criminal  case  tried  in  the  mayor's  court  in  the  city  of 
New  York.    It  appeared  that  the  master  hatters  of  the  city 

1  *'  On  hearing  this  decision,  the  re-  for  the  commonwealth  consenting, 

lators  applied  to  be  discharged  on  they  were  accordingly  bound  in  $200 

entering  into  recognizance  for  their  each." 

appearance  at  the  next  session  of  '^  People  v.  Trequier  et  aL,  1  Wheel- 

the  mayor's  court,  and,  the  counsel  er's  Crim.  Ca&  142. 
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of  New  York  had  a  meeting  and  agreed  among  themselves  to 
reduce  wages.  To  counteract  this  agreement  the  employees 
formed  an  association  and  agreed  not  to  work  under  a  certain 
price.  The  prosecuting  witness  was  not  a  member  of  the  as- 
sociation, and  the  latter  refused  to  work  in  the  same  shop  with 
him.  The  employer  offered  to  put  the  prosecuting  witness  at 
work  in  another  room  and  did  so,  but  the  members  of  the  as- 
sociation finally  objected  to  his  being  employed  at  all;  where- 
upon the  employer  advised  the  prosecuting  witness  to  apply 
to  be  admitted  a  member  of  the  union,  and  he  did  apply  but 
his  application  was  denied,  it  being  claimed  that  he  had  worked 
for  less  than  the  regular  scale  of  wages. 

§  427.  One  of  the  accused  came  into  the  shop  where  the 
prosecutor  was  at  work,  and  began  to  "blackguard"  him, 
using  rough  and  threatening  language.  The  prosecutor  re- 
plied he  did  not  wish  to  be  abused  and  insulted ;  that  he  was 
working  for  an  honest  living  and  at  a  fair  price,  and  that  he 
was  not  working  for  "  knocked  down  wages."  The  employer 
testified  that  he  had  constant  employment  for  the  prosecutor, 
but  that  he  discharged  him  solely  because  the  other  journey- 
men refused  to  work  with  him;  and  further  it  appeared  that 
the  prosecutor  had  not,  as  a  matter  of  fact,  worked  for  lower 
wages  than  the  other  journeymen  employed.  As  a  result  the 
prosecutor  was  thrown  out  of  employment  and  deprived  of 
work  for  some  time.* 

1  Upon  proof  of  the  foregoing  facts  new  in  this  country,  and  referred  to 

the  prosecution  rested  its  case,  and  the  case  of  the  cordwainers  (of  New 

the  defense  offered  to  prove  a  con-  York  city),  prosecuted  during  the 

spiracy  among  the  master  hatters  administration  of  the  Honorable  De 

not  to  employ  any  journeymen  who  Witt  Clinton,  and  decided  sometime 

left  his    last  place  on   account  of  during  the  term  of  his  successor; 

wages,  in  order  to  prove  that  the  that  the  doctrine  of  conspiracy  in 

meeting  of  the  journeymen  hatters  England  could  not  be  tolerated  in  this 

was  for  a  lawful  purpose,  and  there-  country ;  it  had  been  used  as  an  engine 

fore  not  a  conspiracy.     The  court  of  State  there;  that  an  American 

overruled  the  evidence,  and  decided  judge,  whose  sentiments  were  incom- 

that  however  objectionable  the  asso-  patible  with  such  principles,  could 

ciation  and   agreement  of  the  em-  not  countenance  it  It  was  contended 

ployers  were,  it  could  not  justify  the  that   the    meeting   of  journeymen 

unlawful  acts  of  the  journeymen,  hatters  was  a  lawful  one;  it  was  for 

and  refused  to  hear  the  evidence.  the    purpose    of  counteracting  the 

The  defense  contended   that  the  effects  of  the  meeting  and  agree- 

doctrine  of  conspiracy  was  almost  ment  among   the    master  hattezs; 
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§  428.  The  charge  of  the  court  was  as  follows:  "A  conspir- 
acy has  been  defined  to  be  an  agreement  or  combination  be- 
tween two  or  more  persons  to  do  an  unlawful  act,  or  to  accom- 
plish a  purpose  lawful  in  itself  by  means  that  are  criminal  or 
unlawful.  It  is  now  the  most  usual  remedy  for  any  unlawful 
combination.  The  cases  put  by  the  counsel  for  the  defendants 
do  not  apply  to  the  present  case.  The  meeting  of  the  grocers 
and  others  was  for  a  lawful  purpose :  it  was,  or  was  supposed 
to  be,  for  the  general  advantage  of  the  community.  The  object 
of  their  association  was  not  directed  to  the  injury  or  ruin  of 
any  one  individual.  In  the  case  now  before  the  court  it  appears 
the  object  of  the  conspiracy  was  directed  to  the  prosecutor 
alone.  They  not  only  remonstrated  against  his  being  employed 
in  the  same  establishment  with  themselves,  but  carried  their 
combination  to  so  great  an  extent  as  to  force  the  prosecutor  to 
leave  his  business." 

that  if  the  meeting  of  the  employ-  at  present.  Lord  Coke  defines  it  to 
ers  was  lawful,  the  meeting  and  pro-  be  'a  consultation  or  agreement  be- 
ceedings  of  the  journeymen  were  tween  two  or  more  to  appeal  or  in- 
also  lawful  Where,  it  was  asked,  diet  an  innocent  person  falsely  and 
would  this  doctrine  of  conspiracy  maliciously,  whom  accordingly  they 
end  ?  Instances  of  a  similar  nature  cause  to  be  indicted  or  appealed ;  and 
occurred  every  day  where  prosecu-  afterward  the  party  is  lawfully  ac- 
tions might  be  instituted,  and  with  quitted  by  the  verdict  of  twelve 
success,  if  this  prosecution  was  sue-  men '  (8  Inst.  43).  This  is  only  one 
oessful;  and  the  agreement  among  kind  of  conspiracy,  and  embraces 
the  grocers  and  others  not  to  pur-  but  a  small  portion  of  those  offenses 
chase  goods  of  the  auctioneers,  etc.,  now  ranked  under  this  titia 
was  referred  ta  That  the  meeting  "Formerly  the  most  common rem- 
of  the  journeymen  was  called  for  edy  for  this  offense  was  the  writ  of 
by  the  previous  and  unwarrantable  conspiracy,  which  has  given  place  to 
agreement  among  their  employers;  the  action  on  the  case  for  a  malicious 
that  there  were  above  one  hundred  prosecution,  or  for  slander,  and  in- 
joumey men  hatters  in  the  city;  and  dictment  The  writ  of  conspiracy 
they,  without  a  single  exception,  has  become  obsolete  from  the  diffi- 
viewed  the  conduct  of  the  masters  culties  attending  it43  prosecution.  It 
as  oppressive  and  unjust;  that  they  was  necessary,  1st,  to  show  an  actual 
had  beat  the  journeymen  down  to  injury  to  entitle  the  party  to  dam- 
less  than  Birmingham  wages,  etc.  ages;  2d,  to  prove  that  the  party 
There  is  an  interesting  note  to  this  was  lawfully  acquitted.  But  it  is 
case,  following  the  original  report,  presumed  it  still  may  be  prosecuted, 
the  first  three  paragraphs  of  which  "  The  most  usual  method  is  now  by 
are  as  follows:  ''The  law  relating  to  indictment  for  conspiracy,  and  is  a 
conspiracy  has  undergone  a  great  al-  most  extensive  remedy,  embracing 
teration  within  a  few  centuries  past  almost  every  possible  case  of  imlaw- 
It  was  taken  formerly  in  a  more  con-  f ul  combination." 
fined  and  limited  extent  than  it  is 
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The  counsel  for  the  defendants  contended  "  that  the  meeting' 
of  the  master  hatters  compelled  the  association  among  the 
journeymen  to  counteract  what  he  called  the  unwarrantable 
measures  there  adopted:  that  it  was  an  association  among  the 
journeymen,  in  some  measure  compelled  on  the  part  of  the 
masters.  It  may  be  answered  that  one  conspiracy  cannot  jus- 
tify another:  that  however  objectionable  the  conduct  of  the 
master  hatters  may  be,  it  is  certain  that  it  furnishes  no  excuse 
to  the  defendants."  ^ 

§  429.  Combination  of  jonrneymen  tailors^  1827.^— The  in- 
dictment charged : 

1.  Conspiracy  to  raise  their  wages  and  promote  their  own 
interests  as  journeymen,  and  to  lessen  the  profits  and  injure 
the  interests  of  their  employers,  the  master,  tailors. 

2.  Conspiracy  to  comp'^1  their  employers  to  reinstate  certain 
persons  who  had  been  discharged  for  demanding  the  wages 
they  conceived  themselves  entitled  to,  but  which  the  masters 
in  whose  employ  they  had  been  alleged  they  had  not  agreed 
to  pay. 

3.  Conspiracy  to  injure,  embarrass  and  obstruct  the  masters 
in  their  lawful  business. 

4.  A  general  conspiracy  to  injure  and  oppress  certain  jour- 
neymen tailors  and  master  workmen  who  were  no  parties  to 
the  original  agreement  or  to  the  general  combination.  The 
means  adopted  were : 

1.  Desisting  from  work. 

2.  Assembling  in  the  streets;  obstructing  workmen  in  the 
employ  of  the  masters;  using  threats  and  promises  to  induce 
them  to  leave  it;  pursuing  one  and  assaulting  and  beating 
another,  and  sending  a  threatening  letter  to  a  third. 

The  recorder  charged  the  jury  that "  there  are  two  points  of 
view  in  which  the  offense  of  conspiracy  may  be  considered :  the 
one  where  there  exists  a  combination  to  do  an  act,  unlawful  in 
itself,  to  the  injury  of  an  individual  or  of  the  public,  taking  the 
term  'prejudice,'  as  applicable  to  an  individual,  with  some 

1  The  court  left  it  to  the  jury  to  2  Reported  in  a  pamphlet  under  the 
say  whether  the  acts  of  defendants  title  of  "  Trial  of  Twenty-four  Jour- 
amounted  to  a  conspiracy  or  not  neymen  Tailors,  charged  with  a  con- 
The  jury  immediately  returned  a  ver-  spiracy,  before  the  mayor's  court  of 
diet  of  guilty  against  each  of  the  de-  the  city  of  Philadelphia,  September 
fendants.  sessions,  1827." 
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qualification,  and  not  considered  as  meaning  an  injury  to  the 
pecuniary  interest  of  another,  which  may  be  easily  and  inno- 
cently, and  to  the  public  often  advantageously,  effected  by  that 
personal  injury  which  results  from  the  depression  of  the  price 
of  labor  by  successful  competition  by  others  in  the  same  occu- 
pation, or  from  other  obvious  and  natural  causes;  not  consid- 
ered as  that  kind  of  injury  and  prejudice  which  a  man  suffers 
when  he  is  disappointed  in  a  good  bargain  or  profitable  con- 
tract, or  does  not  derive  the  same  profit,  the  usual  gain,  and 
often  artificial  advance  on  his  skill  and  labor  on  which  he 
had  calculated)  either  from  a  monopoly  secured,  or  from  other 
causes  which  he  had  supposed  were  exclusively  within  his  own 
control.  The  other  is  Avhen  the  act  done,  or  the  object  of  it, 
was  not  unlawful,  but  unlawful  means  were  used  to  accomplish 
it,  which  depends  on  the  common  principle  that  the  goodness 
of  the  end  will  not  justify  improper  means  to  attain  it."  ^ 

As  to  the  legality  of  the  act  of  leaving  the  service  of  the  em- 
ployers unless  they  would  re-employ  men  who  had  been  dis- 
charged, he  could  discover  nothing  to  constitute  a  legal  crime, 
if  no  other  consequences  were  intended  to  follow  than  leaving 
off  work,  and  no  illegal  means  were  adopted,  and  if  the  rights 
of  other  journeymen  were  not  affected.  He  plainly  Intimates, 
however,  that  the  Society  of  Journeymen  Tailors  interfered  by 
rules  operating  oppressively  not  only  on  members  but  on  others, 
or  had  the  society  interposed  by  all  the  means  in  their  power 

1  "After  refusing  to  accept  the  Eng-  neymen  to  operate  on  other  parties, 

lish  decisions,  and  rejecting  as  vague  on  innocent  third  persons,  not  privy 

and  unsatisfactory  the  language  of  to  the  original  contract,  disclaiming 

Judge  Roberts  in  the  Pittsburg  case,  its  fancied  benefits,  and  unwilling  ta 

'  that  when  divers  persons  confeder-  incur  its  perils,  such  an  agreement 

ate  by  indirect  means  to  prejudice  a  would  not  be  criminal,  especially  if 

third  person,  it  is  a  conspiracy,'  he  carried  into  execution.'     He  then 

expressly  adopts  the  law  as  stated  by  proceeds  to  consider  the  overt  acts, 

Judge  Gibson  in  Com.  v.  Carlisle,  but  and  states  that  if  there  was  a  mere 

states:  'By  artificial  means  I  cannot  difference  of  opinion  as  to  the  con- 

suppose  he  intended  an  agreement  struction  of  the  contract  between 

among  the  parties  themselves  not  to  employers  and  the  journeymen,  and 

work  for  less  wages  than  they  had  the  parties  to  it  had  refused,  the  one 

agreed  to  accept,  especially  when  he  to  work  and  the  other  to  employ, '  I 

says  that  in  the  New  York  case  the  am  not  prepared  to  say  that  an  agree- 

mayor   expressly   omits   to   decide  ment  to  that  effect  in  either,  provided 

whether  such  an  agrcjment  is  indict'  it  did  not  extend  beyond  themselves,, 

able  per  ae.'  He  continues:  'If  there  would  be  illegal' " 
was  an  agreement  among  the  jour- 
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to  compel  the  employers  to  re-employ  the  men  discharged,  it 
would  present  a  diflferent  case,  and  be  the  same  in  principle  as  the 
cases  of  the  boot  and  shoemakers  of  Philadelphia,  the  journey- 
men cordwainers  of  New  York  and  the  Pittsburg  case,  where 
the  defendants  were  all  charged  as  members  of  associations,  the 
-constitutions  and  by-laws  of  which  became  the  subjects  of  in- 
vestigation and  adjudication.  He  then  dwells  upon  disorderly 
acts  amounting  to  riot,  and  especially  upon  the  assembling  of 
the  discharged  workmen  in  squads  in  the  streets,  following 
€very  person  who  left  the  establishment  of  the  employers  to 
ascertain  who  had  accepts  the  work  which  thdy  had  refused, 
and  rules  that  these  were  acts  of  oppression  and  injustice  to 
individuals  who  had  no  part  in  the  controversy,  and  were  there- 
fore criminal. 

He  sums  up  the  case  in  these  well-chosen  words:  "These 
young  men  have  an  undoubted  right,  by  agreement  among 
themselves,  to  regulate  their  own  conduct,  to  ask  as  much  as 
they  please  for  their  services,  to  continue  or  to  leave  the  serv- 
ice of  any  employer,  as  reason,  inclination  or  caprice  should 
dictate;  but  the  moment  they  interfere  with  the  rights  and 
privileges  of  others,  equally  valuable  and  sacred  as  those  which, 
in  this  prosecution,  these  defendants  so  jealously  contend  for, 
they  are  criminal,  and,  if  the  means  employed  be  combination, 
they  become  conspirators."  * 

§  430.  Combination  of  Jonrneymen  shoemakers.  New  Tork^ 
1835.* — In  this  case  the  indictment  charged: 

1.  That  the  accused,  journeymen  shoemakers,  with  divers 
other  persons  also  shoemakers,  did,  on  the  1st  day  of  August, 
1833,  in  the  village  of  Geneva,  unlawfully  and  to  the  great  in- 
jury and  prejudice  of  the  trade  and  commerce  of  the  people  of 
the  state  of  New  York,  form  an  unlawful  club  and  combina- 
tion, and  conspire  together  to  prevent  any  journeymen  shoe- 
maker in  the  village  of  Geneva  from  working  in  his  trade  below 
certain  wages  prescribed  by  the  accused  and  their  confederates. 

2.  That  they  made  certain  unlawful  and  arbitrary,  laws  and 
rules,  unlawfully  intending  to  regulate  and  control  themselves 
and  other  journeymen  shoemakers  engaged  in  the  village  of 
Geneva  in  respect  to  the  prices  of  making  men's  boots. 

iThe  summary  of  this  case  is  by  what  at  length,  the  original  report 
Mr.  Carson  (p.  154),  and  is  given  some-    being  practically  unavailable. 

'  People  V.  Fisher  et  aL,  14  Wend.  10. 


-J 
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3.  That  they  unlawfully  intended  to  exact  and  extort  from 
master  workmen  exorbitant  sums  for  the  making  of  men^s  boots.^ 

4.  That  they  agreed  that  they  would  not  work  for  any  mas- 
ter shoemaker  who  should  employ  any  journeyman  who  should 
infringe  or  break  any  of  the  said  by-laws,  unless  such  journey- 
man paid  a  fine  of  $10  to  the  club.* 

5.  That  in  pursuance  of  said  conspiracy  they  agreed  that 
they  would  not  work  for  any  master  shoemaker  who  employed 
a  certain  journeyman  named  Pennock,  and  that  they  unlaw- 
fully left  the  employment  of  a  certain  employer  because  he 
employed  said  Pennock,  whereupon  the  employer  was  com- 
pelled to  dismiss  the  objectionable  workman  and  refused  to 
employ  him.' 

1  '*  By  which  by-laws,  etc.,  it  was  boot  and  shoemakers,  and  refused  to 
declared  and  established  that  jour-  work  for  him  in  the  said  trade,  etc., 
neymen  shoemakers  of  the  village  of  as  they  theretofore  had  been  accus- 
Geneva  should  not  make  a  pair  of  tomed  to  do,  because,  and  for  the  sole 
men's  coarse  boots  for  a  less  price  or  and  only  reason,  that  Lum  had  em- 
hire  than  one  dollar  per  pair,  and  if  ployed  and  then  continued  to  employ 
any  journeyman  shoemaker  did  work  Pennock  to  make  boots  for  him  after 
for  less  than  one  dollar  per  pair  that  Pennock  had  broken  the  by-laws,  etc., 
he  should  forfeit  and  pay  to  the  club  to  the  great  injury  of  the  trade  and 
or  association  the  penalty  of  ten  dol-  against  the  peace  of  the  people  of 
lars."  the  state  of  New  York." 

2"It  is  then  alleged  that  one  Thomas  'On  behalf  of  the  accused  it  was 
J.  Pennock,  being  a  journeyman  shoe-  urged  that:  "A  mere  agreement, 
maker  at  the  village  of  Geneva,  on  without  some  act  in  pursuance  of  it, 
the  21st  day  of  August,  at,  etc.,  broke  is  not  a  conspiracy.  A  conspiracy, 
one  of  the  by-laws  by  making  ten  therefore,  cannot  exist  by  mere  re- 
pair of  men's  coarse  boots  for  one  fraining,  omitting  or  refusing  to  do 
Daniel  L.  Lum,  a  master  shoemaker  an  act.  2  R  S.  693,  §  10.  The  sub- 
at  Geneva,  at  and  for  the  price  of  ject-matter  of  the  conspiracy  here  is 
75-100  per  pair,  and  refused  to  pay  merely  the  price  of  making  men's 
the  penalty  of  ten  dollars;  that  after  coarse  boots,  and  the  consummation 
Pennock  had  thus  broken  th&  by-  alleged  is  the  refusal,  etc.  The  al- 
laws,  Lura,  on  the  31st  day  of  Au-  legations  in  the  indictment  that  the 
gust,  employed  him  in  the  way  of  defendants  conspired  to  prevent 
his  trade  of  a  journeyman  shoemaker  journeymen,  etc.,  from  making  boots 
to  make  men's  coarse  boots  at  and  and  shoes  below  certain  prices,  and  to 
for  the  price  of  75-100  x>er  pair,  and  extort  from  master  workmen  and  to 
the  defendants,  in  pursuance  of  the  injure  trade,  etc.,  are  the  statements 
said  unlawful  conspiracy,  combina-  of  legal  inferences  merely,  or  are,  at 
tion  and  agreement,  afterwards  on  all  events,  qualified  by  and  limited 
the  same  day  left  the  employ  of  Lum,  to  the  mode  charged,  and  do  not  per 
with  whom  they  had  theretofore  se  constitute  a  substantive  ground 
worked  by  his  employment  in  the  of  indictment.  The  course  of  pro- 
trade  and .  business  of  journeymen  ceeding  contemplated  by  the  defend- 
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§  431.  Eef erring  to  the  question  whether  or  not  a  combina- 
tion to  raise  wages  is  aa  act  injurious  to  trade  or  commerce, 
the  court  held  broadly  that  such  a  combination  was  an  indict- 
able offense  at  common  law;  that  while  the  immediate  object 

ants  was  not '  injurious  to  trade  or  falsely  and  maliciously  to  indict  an- 
commerce '  within  the  meaning  of  other  for  any  offense,  or  to  procure 
the  statute.  It  is  not  within  the  another  to  be  charged  or  arrested 
words  of  the  act  The  expressions,  for  any  such  offense;  or  (3)  falsely  t a 
*  trade'  or  'commerce'  are  synony-  move  or  maintain  any  suit;  or  (4)  to 
mous,  and  do  not  refer  to  the  me-  cheat  and  defraud  any  person  of  any 
chanic  arts,  consequently  do  not  em-  proper ty^  by  any  means  which  are  in 
brace  this  casa  It  is  not  within  the  themselves  criminal;  or  (5)  to  cheat 
spirit  of  the  act.  The  act  could  never  and  defraud  any  person  of  any  prop- 
have  been  intended  to  apply  to  a  erty,  by  any  means  which,  if  executed, 
controversy  between  master  and  would  amount  to  a  cheats  or  to  ob- 
journeymen  mechanics  as  to  the  taining  money  or  property  by  false 
priceof  making  some  particular  arti-  pretenses;  or  (6)  to  commit  any  act 
cle,  the  agreement  as  to  which  is  injurious  to  the  public  health,  to 
the  gist  of  the  indictment  in  this  public  morals,  or  to  trade  or  com- 
case.  The  words  of  the  act  can  be  merce;  or  for  the  perversion  or  ob- 
fully  satisfied  without  extending  struction  of  justice  or  the  due  admin- 
them  to  this  case.  The  end  conspired  istration  of  the  laws, —  they  shaU  be 
to  be  attained,  and  the  means  con-  deemed  guilty  of  a  misdemeanor.' 
spired  to  attain  it,  must  be  alike  un-  2  R  S.  691,  §  8.  And  in  section  9  it  is 
lawful  It  is  denied  in  this  case  that  declared  that '  no  conspiracies,  other 
either  the  end  or  the  means  was  un-  than  such  as  are  enumerated  in  the 
lawful  The  principle  of  the  indict-  last  section,  are  punishable  crimi- 
ment  is  arbitrary  and  unjust,  and  if  nally.'  If  the  conspiracy  charged  in 
sustained  would  lead  to  a  direct  in-  the  indictment  is  an  offense  under 
terference  with  and  abridgment  of  this  statute,  it  must  be  embraced 
the  rights  of  the  citizen.  It  would  under  the  sixth  subdivision,  and  is 
be  the  precursor  of  multitudes  of  an  act  injurious  to  trade  or  corn- 
idle  prosecutions."  merce.  The  conspiracy  in  this  case 
The  case  turned  largely  upon  a  was  not  to  commit  an  offense  within 
certain  section  of  the  Revised  Stat-  the  meaning  of  the  statute;  the  rais- 
lites  of  the  state  of  New  Tork  then  ing  of  wages  is  no  offense — the  con- 
in  force,  referring  to  which  the  court,  spiracy  is  the  offense,  if  any  has  been 
by  Savage,  C.  J.,  said:  "The  only  committed;  nor  was  the  object  to 
question,  therefore,  is  the  one  de-  indict  any  one;  to  move  or  maintain 
cided  by  the  court  below,  whether  a  suit;  to  cheat  any  one  by  criminal 
the  offense  charged  is  indictable,  means,  or  by  any  means  which,  if 
The  legislature  have  given  us  their  executed,  would  amount  to  a  cheat; 
definition  of  conspiracies  and  abro-  nor  to  obstruct  the  course  of  justice 
gated  the  common  law  on  the  sub-  or  the  administration  of  the  laws." 
ject-.  We  must  therefore  see  whether  From  the  opinion:  "The  words 
this  case  comes  within  the  statute,  trade  and  comvierce  are  said  by  Ja- 
The  legislature  have  said:  *If  two  or  cobs,  in  his  law  dictionary,  not  to  be 
more  persons  shall  conspire,  either  synonymous;  that  commerce  relates 
(1)  to   commit  any  offense;  or  (2)  to   dealings  with  foreign   nations; 
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in  such  cases  is  to  benefit  the  conspirators,  yet  if  their  individ- 
ual benefit  is  to  work  a  public  injury  the  combination  amounts 
to  a  conspiracy  against  the  spirit  of  the  common  law. 

§  432.  Eeferring  to  the  economic  considerations  underlying 
the  conclusions  reached,  the  court  said:  "Whatever  disputes 

trade,  on  the  contrary,  means  mut-  cause,  as  they  alleged,  he,  Acker, 
ual  traffic  among  ourselves,  or  the  worked  for  'knocked  down  wages.' 
buying,  selling  or  exchange  of  arti-  The  facts  of  the  case  were  much  like 
cles  between  members  of  the  same  the  present,  except  that  the  defend- 
community.  That  the  raising  of  ants  there  were  hatters  and  here 
wages  and  a  conspiracy,  confeder-  they  are  shoemakers.  The  counsel 
acy  or  mutual  agreement  among  for  the  defendants  contended  that 
journeymen  for  that  purpose  is  a  the  doctrine  of  conspiracy  was  not 
matter  of  public  concern,  and  in  applicable  in  this  country.  The  de- 
which  the  public  have  a  deep  inter-  fendants  were  convicted. 
«st>  there  can  be  no  doubt.  That  it  **  Journeymen  may  each  singly  re- 
was  an  indictable  offense  at  common  fuse  to  work  unless  they  receive  an 
law  is  established  by  legal  adjudica-  advance  of  wages,  but  if  they  do  so 
tions.  In  The  King  v.  Journeymen  by  preconcert  or'  association  they 
Tailors  of  Cambridge,  8  Mod.  11,  the  may  be  punished  for  conspiracy  (6 
defendants  were  indicted  for  a  con-  T.  R.  686).  Such  was  the  construction 
spiracy  among  themselves  to  raise  of  the  common  law;  but  in  England 
their  wages;  they  were  found  guilty,  the  subject  has  been  thought  suffi- 
and  moved  in  arrest,  among  other  ciently  important  to  require  the  spe- 
things,  that  no  crime  appeared  upon  cial  attention  of  the  legislature,  and 
the  face  of  the  indictment.  To  this  statutes  were  enacted  in  the  reign  of 
the  court  answer  that  it  is  true  Edward  VL  and  Oeorge  IIL  which 
that  the  indictment  sets  forth  that  subject  workmen,  conspiring  either 
the  defendants  denied  to  work  under  to  reduce  the  time  of  labor  or  to  raise 
such  wages  as  they  demanded,  but  it  their  wages,  to  the  punishment  of 
was  not  for  the  denial,  but  the  con-  fine  and  imprisonment  I  have  found 
spiracy,  they  were  indicted;  and  the  but  few  adjudications  upon  this  sub- 
court  add  tliat  a  conspiracy  of  any  ject,  but  precedents,  in  the  absence 
kind  is  illegal,  though  the  matter  of  adjudications,  are  some  evidence 
about  which  they  conspired  might  of  what  the  law  is.  Among  these 
have  been  lawful  for  them  or  any  we  iind  precedents  at  common  law 
of  them  to  do  without  a  conspiracy,  against  journeymen  for  conspiring 
and  they  refer  to  the  case  of  the  to  raise  their  wages  and  lessen  the 
Tubwomen  v.  The  Brewers  of  Lon-  time  of  labor,  and  to  compel  mas- 
don.  This  case  has  been  cited  as  ters  to  pay  for  a  whole  day's  work ; 
sound  law  by  all  subsequent  writers  against  journeymen  lamp-lighters 
on  criminal  law.  The  People  v.  Tre-  for  conspiring  to  raise  wages,  and 
quier  and  others,  1  WheeL  Crim.  Cas.  against  journeymen  curriers  for  the 
142,  was  an  indictment  against  the  like  offense  (3  Chit  Crim.  Law,  1163, 
defendants  for  a  conspiracy  to  cause  and  note  9);  against  salt-makers  for 
one  Acker  to  be  discharged  from  em-  conspiring  to  enhance  the  price 
ployment  as  a  hatter,  and  refusing  of  salt;  against  journeymen  serge- 
to  work  for  their  employers  unless  weavers  for  refusing  to  work  for  a 
they   would   discharge   Acker,   be-  master  who  bad  employed  a  man 
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may  exist  among  political  economists  upon  the  point,  I  think 
there  can  be  no  doubt,  in  a  legal  sense,  but  that  the  wages  of 
labor  compose  a  material  portion  of  the  value  of  manufactured 
articles.  The  products  of  mechanical  labor  compose  a  large 
proportion  of  the  materials  with  which  trade  is  carried  on.  By 
trade  I  now  understand  traffic  or  mutual  dealings  between 
members  of  the  same  community,  or  internal  trade.  Coarse 
boots  and  shoes  are  made  in  many  parts  of  our  country;  not 
for  particular  persons  who  are  to  wear  them,  but  as  an  article 
of  trade  and  commerce.  Probably  such  is  the  case  in  Geneva, 
where  this  offense  was  committed. 

"If  journeymen  bootmakers,  by  extravagant  demands  for 
wages,  so  enhance  the  price  of  boots  made  in  Geneva,  for  in- 
stance, that  boots  made  elsewhere,  in  Auburn  for  example, 
can  be  sold  cheaper,  is  not  such  an  act  injurious  to  trade?  It 
is  surely  so  to_  the  trade  of  Geneva  in  that  particular  article, 
and  that,  I  apprehend,  is  all  that  is  necessary  to  bring  the  of- 

contrary  to  certain  rules  entered  9  Cow.  578.  The  judgment  of  this 
into,  by  conspiracy;  against  journey-  court  was  reserved  in  that  case  by 
men  leather-drassers  for  conspiring  the  casting  vote  of  the  president  of 
to  induce  a  man  to  turn  a  person  out  the  court  for  the  correction  of  errors, 
of  his  employment;  against  masters  but  whether  on  the  ground  that  a 
rope-makers  for  conspiring  not  to  conspiracy  to  defraud  an  individual 
employ  journeymen  w^ho  had  left  was  not  indictable,  or  on  the  ground 
their  last  master  without  his  con-  that  the  indictment  was  defective 
sent  in  omitting  to  state  the  means  by 
"  Some  of  these  offenses  seem  to  which  the  fraud  was  effected,  it  is 
have  had  for  their  object  the  oppres-  impossible  from  the  report  of  the 
sion  and  injury  of  an  individual;  case  to  ascertain;  and  the  question 
others  were  calculated  to  injure  the  was  left  in  doubt  whether  an  indict- 
public  The  immediate  object  in  men t  lies  for  a  conspiracy  to  produce 
those  cases,  as  in  this,  probably  was  a  mere  private  injury  by  means 
to  benefit  the  conspirators  them-  which  are  not  in  themselves  crim- 
selves;  but  if  their  individual  bene-  inal,  and  which  would  not  affect  the 
fit  is  to  work  a  public  injury,  a  con-  public  nor  obstruct  public  justice, 
spiracy  for  such  an  object  is  against  T)iat  question  was  intended  to  be 
the  spirit  of  the  common  law.  The  put  at  rest  by  the  Revised  Statutes; 
offense  of  conspiracy  seems  to  have  and  we  have  the  authority  of  the  re- 
been  left  in  greater  uncertainty  by  visers  for  saying  that  this  is  the  only 
the  common  law  tlian  most  other  of-  particular  in  which  a  departure  from 
fenses.  Mr.  Chitty  states  that  all  the  common-law  doctrine  was  in- 
confederacies  wrongfully  to  injure  tended,  if,  indeed,  the  common  law 
another  in  any  manner  are  misde-  was  as  it  was  understood  by  this 
meanors.  So  the  law  was  understood  court.  See  revisers'  note  to  part  4, 
by  this  court  until  the  decision  of  ch.  1,  tit.  G." 
the  case  of  Lambert  v.  The  People, 
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fense  within  the  statute.  It  is  important  to  the  best  inter2st» 
of  society  that  the  price  of  labor  be  left  to  regulate  itself,  or 
rather  be  limited  by  the  demand  for  it.  Combinations  and 
confederacies  to  enhance  or  reduce  the  prices  of  labor,  or  of 
any  articles  of  trade  or  commerce,  are  injurious.  They  may 
be  oppressive  by  compelling  the  public  to  give  more  for  an 
article  of  necessity  or  convenience  than  it  is  worth ;  or,  on  the 
other  hand,  of  compelling  the  labor  of  the  mechatiic  for  less 
than  its  value.  Without  any  oflBcious  and  improper  interfer- 
ence on  the  subject,  the  price  of  labor  or  the  wages  of  mechan- 
ics will  be  regulated  by  the  demand  for  the  manufactured 
article  and  the  value  of  that  which  is  paid  for  it;  but  the  right 
does  not  exist  either  to  enhance  the  price  of  the  article  or  the 
wages  of  the  mechanic  by  any  forced  and  artificial  means. 
The  man  who  owns  an  article  of  trade  or  commerce  is  not 
obliged  to  sell  it  for  any  particular  price,  nor  is  the  mechanic 
obliged  by  law  to  labor  for  any  particular  price.  He  may  say 
that  he  will  not  make  coarse  boots  for  less  than  one  dollar  per 
pair,  but  he  has  no  right  to  say  that  no  other  mechanic  shall 
make  them  for  less.  The  cloth  merchant  may  say  that  he  will 
not  sell  his  goods  for  less  than  so  much  per  yard,  but  has  no 
right  to  say  that  any  other  merchant  shall  not  sell  for  a  less 
price.  If  one  individual  does  not  possess  such  a  right  over  the 
conduct  of  another,  no  number  of  individuals  can  possess  such 
a  right.  All  combinations,  therefore,  to  effect  such  an  object 
are  injurious  not  only  to  the  individual  particularly  oppressed, 
but  to  the  public  at  large.  In  the  present  case  an  industri- 
ous man  was  driven  out  of  employment  by  the  unlawful  meas- 
ures pursued  by  the  defendants,  and  an  injury  done  to  the 
community  by  diminishing  the  quantity  of  productive  labor 
and  of  internal  trade.  In  so  far  as  the  individual  sustains  an 
injury,  the  remedy  by  indictment  is  taken  away  by  our  re- 
vised statutes  and  the  sufferer  is  left  to  his  action  on  the  case ; 
but  in  so  far  as  the  public  are  concerned  in  the  embarrassment 
to  trade  by  tbe  discouragement  of  industry,  the  defendants  are 
liable  to  punishment  by  indictment. 

"  If  combinations  of  this  description  are  lawful  in  Geneva, 
they  are  so  in  every  other  place.  If  the  bootmakers  may  say 
that  boots  shall  not  be  made  for  less  than  one  dollar  per  pair, 
it  is  optional  with  them  to  say  that  ten  or  even  fifty  dollars 
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fihall  be  paid,  and  no  man  can  wear  a  pair  of  boots  without 
giving  such  pricQ  as  journeymen  bootmakers  may  choose  to 
require.  This,  I  apprehend,  would  be  a  monopoly  of  the  most 
odious  kind.  The  journeymen  mechanics  might,  by  fixing  their 
own  wages,  regulate  the  price  of  all  manufactured  articles,  and 
the  community  be  enormously  taxed.  Should  the  journeymen 
bakers  refuse  to  work  unless  for  enormous  wages  which  the 
master  bakers  could  not  afford  to  pay,  and  should  they  compel 
all  the  journeymen  in  a  city  to  stop  work,  the  whole  popula- 
tion must  be  without  bread.  So  of  journeymen  tailors  or  me- 
chanics of  any  description.  Such  combinations  would  be  pro- 
ductive of  derangement  and  confusion,  which  certainly  must 
be  considered  *  injurious  to  trade.'  Such  consequences  would 
follow  were  such  combinations  universal.  It  is  true  that  no 
great  danger  is  to  be  apprehended  on  account  of  the  impracti- 
oability  of  such  universal  combinations.  But  if  universally  or 
-even  generally  entered  into,  they  would  be  prejudicial  to  trade 
and  to  the  public ;  they  are  wrong  in  each  particular  case.  The 
truth  is  that  industry  requires  no  such  means  to  support  it. 
Competition  is  the  life  of  trade.  If  the  defendants  cannot  make 
coarse  boots  for  less  than  one  dollar  per  pair,  let  them  refuse 
to  do  so;  but  let  them  not  directly  or  indirectly  undertake  to 
say  that  others  shall  not  do  the  work  for  a  less  price.  It  may 
be  that  Pennock,  from  greater  industry  or  greater  skill,  made 
more  profit  by  making  boots  at  seventy-five  cents  per  pair  than 
the  defendants  at  a  dollar.  He  had  a  right  to  work  for  what 
he  pleased.  His  employer  had  a  right  to  employ  him  for  such 
price  as  they  could  agree  upon.  The  interference  of  the  de- 
fendants was  unlawful;  its  tendency  is  not  only  to  individual 
oppression,  but  to  public  inconvenience  and  embarrassment." 

§  433.  Combination  among  journeymen  shoemakers^  Hus- 
sachnsetts^  1842.^ — It  is  in  this  case  that  Chief  Justice  Shaw 
gave  his  much-quoted  definition  of  conspiracy,  and  the  case 
has  been  so  often  referred  to  that  it  may  be  considered  a  lead- 
ing case  in  America.  Seven  journeymen  bootmakers  were  in- 
dicted for  conspiracy,  it  being  charged  that  they  confederated 
and  formed  themselves  into  a  club,  and  agreed  together  not  to 
work  for  any  master  bootmaker  or  other  person  who  should 
employ  any  journeyman  or  other  workman  who  should  not  be 

1  Com.  v.  Hunt  et  al,  4  Met  111. 
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a  member  of  said  club,  after  notice  given  to  such  master  or 
other  person  to  discharge  such  workmen;  and  by  means  of 
such  conspiracy  did  compel  a  certain  employer  to  dismiss  a 
certain  employee  because  the  employee  had  not  conformed  to 
certain  rules  of  the  association.  In  passing  upon  the  sufficiency 
of  the  indictment  the  court  said:  "Without  attempting  to  re- 
view and  reconcile  all  the  cases,  we  are  of  opinion  that  as  a 
general  description,  though  perhaps  not  a  precise  and  accurate 
definition,  a  conspiracy  must  be  a  combination  of  two  or  more 
persons,  by  some  concerted  action,  to  accomplish  some  crimi- 
nal or  unlawful  purpose,  or  to  accomplish  some  purpose,  not  in 
itself  criminal  or  unlawful,  by  criminal  or  unlawful  means. 
We  use  the  term  '  criminal  or  unlawful '  because  it  is  manifest 
that  many  acts  are  unlawful  which  are  not  punishable  by  in- 
dictment or  other  public  prosecution;  and  yet  there  is  no 
doubt,  we  think,  that  a  combination  by  numbers  to  do  them 
would  be  an  unlawful  conspiracy,  and  punishable  by  indict- 
ment." ^ 

^  In  this  connection  the  court  goes  had  been  eonvicted  before  the  fiu- 
on  to  8ay:  "But  yet  it  is  clear  that  preme  court,  by  the  casting  vote  of 
it  is  not  every  combination  to  do  un-  the  president  The  principal  ques- 
lawful  acts,  to  the  prejudice  of  an-  tion  was  whether  an  indictment 
other  by  a  concerted  action,  which  charging  that  several  persons,  in- 
is  punishable  as  conspiracy.  Such  tending  unlawfully,  by  indirect 
was  the  case  of  The  King  v.  Turner,  means,  to  cheat  and  defraud  an  in- 
13  East,  238,  which  was  a  combina-  corporated  company,  and  divers 
tion  to  commit  a  trespass  on  the  land  others  unknown,  of  their  effects,  did 
of  another,  though  alleged  to  be  with  fraudulently  and  unlawfully  con- 
force,  and  by  striking  terror  by  car-  spire  together,  injuriously  and  un- 
rying  offensive  weapons  in  the  night,  justly,  by  wrongful  and  indirect 
The  conclusion  to  which  Mr.  Chitty  means,  to  cheat  and  defraud  the 
comes,  in  his  elaborate  work  on  company  and  others  of  divers  effects, 
Criminal  Law.  voL  III,  p.  1140,  after  and  that,  in  execution  thereof,  they 
an  enumeration  of  the  leading  au-  did,  by  certain  undue,  indirect  and 
thorities,  is  that '  we  can  rest,  there-  unlawful  means,  clieat  and  defraud 
fore,  only  on  the  individual  cases  the  company,  etc,  was  a  i^ood  and 
decided,  which  depend,  in  general,  valid  indictment  As  two  distin- 
on  particular  circumstances,  and  guished  senators,  and  members  of 
which  are  not  to  be  extended,'  the  court  of  errors,  took  different 

"The  American  cases  are  not  much  sides  of  tliis  question,  the  subject 

more  satisfactory.    The  leading  one  was  fully  and  elaborately  discussed, 

is  that  of  Lambert  v.  People  of  New  the  authorities   were  all  reviewed, 

York,  9  Cow.  578.    On  the  principal  aud  the  case  may  be  referred  to  as  a 

point  the  court  of  errors  were  equally  full  and  able  exposition  of  the  learu- 

divided,  and  the  case  was  decided  in  ing  on  the  subject" 
favor  of  the  plaintiff  in  error,  who 
20 
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The  court  proceeds  (page  134):  "  Suppose  a  baker  in  a  small 
village  had  the  exclusive  custom  of  his  neighborhood,  and  was. 
making  large  profits  by  the  sale  of  his  bread.  Supposing  a 
number  of  those  neighbors,  believing  the  price  of  bread  toO' 
high,  should  propose  to  him  to  reduce  his  prices,  or,  if  he  did 
not,  that  they  would  introduce  another  baker;  and  on  his  re- 
fusal such  other  baker  should,  under  their  encouragement,  set 
up  a  rival  establishment  and  sell  his  bread  at  lower  prices; 
the  effect  would  be  to  diminish  the  profit  of  the  former  baker, 
and  to  the  same  extent  to  impoverish  him.  And  it  might 
be  said  and  proved  that  the  purpose  of  the  associates  was 
to  diminish  his  profits,  and  thus  impoverish  him,  though  the 
ultimate  and  laudable  object  of  the  combination  was  to  re- 
duce the  cost  of  bread  to  themselves  and  their  neighbors.  The 
same  thing  may  be  said  of  all  combination  in  every  branch 
of  trade  and  industry;  and  yet  it  is  through  that  competition 
that  the  best  interests  of  trade  and  industry  are  promoted.  It 
is  scarcely  necessary  to  allude  to  the  familiar  instances  of  op- 
position lines  of  conveyance,  ri>^al  hotels,  and  the  thousand 
other  instances  where  each  strives  to  gain  custom  to  himself, 
and  by  all  the  means  by  which  he  may  lessen  the  price  of  com- 
modities, and  thereby  diminish  the  profits  of  others. 

"  We  think,  therefore,  that  associations  may  be  entered  into,, 
the  object  of  which  is  to  adopt  measures  that  may  have  a 
tendency  to  impoverish  another,  that  is,  to  diminish  his  gains, 
and  profits,  and  yet,  so  far  from  being  criminal  or  unlawful, 
the  object  may  be  highly  meritorious  and  public  spirited.  The 
legality  of  such  an  association  will  therefore  depend  upon  the 
means  to  be  used  for  its  accomplishment.  If  it  is  to  be  car- 
ried into  effect  by  fair  or  honorable  and  lawful  means,  it  is,  to- 
say  the  least,  innocent;  if  by  falsehood  or  force,  it  may  be 
stamped  with  the  character  of  conspiracy.  It  follows  as  a  nec- 
essary consequence,  that,  if  criminal  and  indictable,  it  is  so  by 
reason  of  the  criminal  means  intended  to  be  employed  for  its 
accomplishment;  and  as  a  further  legal  consequence,  that  as- 
the  criminality  will  depend  on  the  means,  those  means  must 
be  stated  in  the  indictment.  If  the  same  rule  were  to  prevail 
in  criminal  which  holds  in  civil  proceedings  —  that  a  case  de- 
fectively stated  may  be  aided  by  a  verdict  —  then  a  court 
might  presume,  after  verdict,  that  the  indictment  was  sup- 


§  433.]                         X^BOB   IN  THE  UNITED   STATES.                                 307 

ported  by  proof  of  criminal  or  unlawful  means  to  effect  the  ob- 
ject. But  it  is  an  established  rule  in  criminal  cases  that  the 
indictment  must  state  a  complete  indictable  offense,  and  can- 
not be  aided  by  the  proof  offered  at  the  trial."  ^ 

1  It  being  urged  on  behalf  of  the  ever  had  on  these  subjects  was  do* 

defendants  that  Massachusetts  had  mestic,  and  is   now  obsolete.    See 

no  statute  concerning  conspiracy,  the  Plymouth  Colony  Laws,  28,  72,  76» 

facts  alleged  in  the  indictment  con-  Anc.  Chart  210,  6  Mass.  73." 

stituted  an  offense,  if  any,  at  com-  Referring  to  this  point  Chief  Jus- 

mon  law;  and  it  was  urged  that  the  tioe  Shaw  said  (page  21):  *'We  have 

English  common  law  of  conspiracy  no  doubt  that  by  the  operation  of  the 

was  not  in  force  in  Massachusetts;  constitution  of  this  commonwealth 

the  following  being  the  gist  of  the  the  general  rules  of  the  common  law 

argument  of  counsel  for  defendants  making  cx>nspiracy  an  indictable  of- 

on  this  point:  fense  are  in  force  here,  and  that  this 

«  We  have  not  adopted  the  whole  is  included  in  the  description  of  laws 
mass  of  the  common  law  of  England,  which  had  before  the  adoption  of  the 
indiscriminately,  nor  of  the  English  constitution  been  used  and  approved 
statute  law  which  passed  either  be-  in  the  province,  colony  or  state  of 
fore  or  after  the  settlement  of  our  Massachusetts  Bay,  and  usually  prac- 
Gountry.  So  much  only  of  the  com-  ticed  in  the  courts  of  law.  Const, 
mon  law  has  been  adopted  as  is  ap-  of  Mass.,  ch.  VI,  §  6.  It  was  so  held 
plioable  to  our  situation,  excluding  in  Commonwealth  v.  Boynton  and 
*the  artificial  refinements  and  dia-  Commonwealth  v.  Pierpont  (see 
tinctions  incident  to  the  property  of  statement  of  these  cases  in  3  Law  R. 
a  great  commercial  people;  the  laws  295, 296),  cases  decided  before  the  re- 
of  revenue  and  i)olice;  such  espe-  ports  of  cases  were  regularly  pub- 
cially  as  are  enforced  by  penalties.'  lished,  and  in  many  cases  since. 
1  BL  Com.  107  et  seq.;  1  Tucker's  Commonwealth  v.  Ward,  1  Mass.  473; 
Black.  Appz.  406.  Statutes  do  not  Commonwealth  v.  Judd,  and  Com- 
bind  colonies  unless  they  are  ex-  monwealth  v.  Tibbetts,  2  Mass.  329^ 
pressly  named.  2P.  W.  75;  Chiton  536;  Commonwealth  v.  Warren,  6 
Prerog.  33.  The  English  law  as  to  Mass.  74  Still,  it  is  proper  in  this 
acts  in  restraint  of  trade  is  gener-  connection  to  remark,  that  altbougli 
ally  local  in  its  nature,  and  not  suited  the  common  law  in  regard  to  con- 
to  our  condition.  It  has  never  been  spiracy  in  this  commonwealth  is  in 
adopted  here,  and  the  colonies  are  force,  yet  it  will  not  necessarily  fol- 
not  named  in  the  statutes  on  that  low  that  every  indictment  at  coni- 
subject  which  have  been  passed  in  mon  law  for  this  offense  is  a  prece- 
Englaud  since  they  were  settled,  dent  for  a  similar  indictment  in  this 
Van  Xess  v.  Pacard,  2  Pet.  144;  state.  The  general  rule  of  the  com- 
Wheaton  v.  Peters,  8  Pet.  658,  659;  mon  law  is  that  it  is  a  criminal  and 
Dawson  v.  Shaver,  1  Blackf.  205.  indictable  offense  for  two  or  more  to 
The  Stats.  1  Edw.  VI,  ch.  8;  5  Geo.  confederate  and  combine  together, 
L,  ch.  27;  23  Gea  II.,  ch.  13;  14  Gea  by  concerted  means,  to  do  that  which 
UL,  ch.  71 ;  the  innumerable  stat-  is  unlawful  or  criminal,  to  the  injury 
utes  of  laborers,  and  the  statutes  of  the  public  or  portions  or  classes  of 
against  seducing  artisans,  etc,  illus-  the  community,  or  even  to  the  rights 
trate  this  point    All  the   law  we  of  an  individual.    This  rule  of  law 
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§  434.  Referring  to  the  illegality  of  associations  the  object 
of  which  is  to  advance  the  interests  of  labor,  the  court  found 
that  the  indictment  did  not  charge  a  criminal  conspiracy  pun- 
ishable by  law.  In  arriving  at  this  conclusion  it  said  (page  128): 
''  Stripped  then  of  these  introductory  recitals  and  alleged  in- 

may  be  equally  in  force  as  a  rule  of  This  is  required  to  enable  the  defend- 
the  common  law,  in  England  and  in  ant  to  meet  the  charge  and  prepare 
this  commonwealth;  and  yet  it  must  for  his  defense,  and,  in  case  of  ac- 
depend  upon  the  local  laws  of  each  quittal  or  conviction,  to  show  by  the 
country  to  determine  whether  the  record  the  identity  of  the  charge,  so 
purpose  to  be  accomplished  by  the  that  he  may  not  be  indicted  a  second 
combination,  or  the  concerted  means  time  for  the  same  offense.  It  is  also 
of  accomplishing  it,  be  unlawful  or  necessary  in  order  that  a  person 
criminal  in  the  respective  countries,  charged  by  the  grand  jury  for  one 
All  those  laws  of  the  parent  country,  offense  may  not  substantiaUy  be  con- 
whether  rules  of  the  common  law  or  victed  on  his  trial  of  another.  This 
early  English  statutes,  which  were  fundamental  rule  is  confirmed  by  the 
made  for  the  purpose  of  regulating  Declaration  of  Rights,  which  declares 
the  wages  of  laborers,  the  settlement  that  no  subject  shall  be  held  to  an- 
of  paupers,  and  making  it  penal  for  swer  for  any  crime  or  offense  until 
any  one  to  use  a  trade  or  handicraft  the  same  is  fully  and  plainly,  sub- 
to  which  he  had  not  served  a  full  ap-  stantially  and  formally  described  to 
prenticeship  —  not  being  adapted  to  him. 

the   circumstances  of  our  colonial  **  From  these  views  of  the  rules  of 

condition  —  were  not  adopted,  used  criminal  pleading  it  appears  to  us 

or  approved,  and  therefore  do  not  to  follow  as  a  necessary  legal  oon- 

come  within  the  description  of  the  elusion  that  when  the  criminality  of 

laws  adopted  and  confirmed  by  the  a  conspiracy  consists  in  an  unlawful 

provision  of  the  constitution  already  agreement  of  two  or  more  persons  to 

cited.     This  consideration  will  do  compass  or  promote  some  criminal 

something  towards  reconciling  the  or  illegal  purpose,  that  purpose  must 

English  and  American   cases,  and  be  fully  and  clearly  stated  in  the  in- 

may  indicate  how  far  the  principles  dictment;  and  if  the  criminality  of 

of  the  English  cases  will  apply  to  the  offense  which  is  intended  to  be 

this  commonwealth,  and  show  why  charged  consists  in  the  agreement 

a  conviction  in  England  in  many  to  compass  or  promote  some  purpose, 

cases  would  not  be  a  precedent  for  a  not  of  itself  criminal  or  unlawful,  by 

like  conviction  here."  the  use  of  fraud,  force,  falsehood  or 

And   speaking  generally  of  con-  other  criminal  or  unlawful  means, 

spiracy.  Chief  Justice   Shaw  said:  such  intended  use  of  fraud,  force, 

"  From  this  view  of  the  law  respect-  falsehood  or  other  criminal  or  unlaw- 

ing  conspiracy,  we  think  it  an  offense  ful  means  must  be  set  out  in  the  in- 

which  especially  demands  the  appli-  dictment.    Such,  we  think,  is  on  the 

cation  of  that  wise  and  humane  rule  whole  the  result  of  the  English  au- 

of  the  common  law  that  an  indict-  thorities,  although  they  are  not  quite 

ment  shall  state,  with  as  much  cer-  unif ornL    1  East,  P.  C  461 ;  1  Stark, 

tainty  as  the  nature  of  the  case  will  Grim.  PL  (2d  od.)  156;  Opinion  of 

admit,  the  facts  which  constitute  Spencer,  Senator,  9  Cow.  586  et  seq.'' 
the  crime  intended  to  be  charged. 
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jurious  consequences,  and  of  the  qualifying  epithets  attached 
to  the  facts,  the  averment  is  this:  that  the  defendants  and  oth- 
ers formed  themselves  into  a  society  and  agreed  not  to  work 
for  any  person  who  should  employ  any  journeyman  or  other 
person  not  a  member  of  such  society,  after  notice  given  him  to 
discharge  such  workman.  The  manifest  intent  of  the  associa- 
tion is  to  induce  all  those  engaged  in  the  same  occupation  to 
become  members  of  it.  Such  a  purpose  is  not  unlawful.  It 
would  give  them  a  power  which  might  be  exerted  for  useful 
and  honorable  purposes  or  for  dangerous  and  pernicious  ones. 
If  the  latter  were  the  real  and  actual  object,  and  susceptible  of 
proof,  it  should  have  been  specially  charged.  Such  an  associa- 
tion might  be  used  to  afford  each  other  assistance  in  times  of 
poverty,  sickness  and  distress;  or  to  raise  their  intellectual, 
moral  and  social  condition;  or  to  make  improvement  in  their 
art ;  or  for  other  proper  purposes.  Or  the  association  might  be 
designed  for  purposes  of  oppression  and  injustice.  But  in  order 
to  charge  all  those  who  become  members  of  an  association  with 
the  guilt  of  a  criminal  conspiracy,  it  must  be  averred  and 
proved  that  the  actual,  if  not  the  avowed,  object  of  the  associa- 
tion was  criminal.  An  association  may  be  formed  the  declared 
objects  of  which  are  innocent  and  laudable,  and  yet  they  may 
have  secret  articles,  or  an  agreement  communicated  only  to  the 
members,  by  which  they  are  banded  together  for  purposes  in- 
jurious to  the  peace  of  society  or  the  rights  of  its  members. 
Such  would  undoubtedly  be  a  criminal  conspiracy  on  proof  of 
the  fact,  however  meritorious  and  praiseworthy  the  declared 
objects  might  be.  The  law  is  not  to  be  hoodwinked  by  color- 
able pretenses.  It  looks  at  truth  and  reality  through  whatever 
disguise  it  may  assume.  But  to  make  such  an  association,  os- 
tensibly innocent,  the  subject  of  prosecution  as  a  criminal  con- 
spiracy, the  secret  agreement  which  makes  it  so  is  to  be  averred 
and  proved  as  the  gist  of  the  offense.  But  when  an  association 
is  formed  for  purposes  actually  innocent,  and  afterwards  its 
powers  are  abused  by  those  who  have  the  control  and  manage- 
ment of  it  to  purposes  of  oppression  and  injustice,  it  will  be 
criminal  in  those  who  thus  misuse  it,  or  give  consent  thereto, 
but  not  in  the  other  members  of  the  association.  In  this  case 
no  such  secret  agreement  varying  the  objects  of  the  association 
from  those  avowed  is  set  forth  in  this  count  of  the  indictment. 
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"  Jf OP  can  we  perceive  that  the  objects  of  this  association, 
whatever  they  may  have  been,  were  to  be  attained  by  criminal 
means.  The  means  which  they  proposed  to  employ,  as  averred 
in  this  count,  and  which,  as  we  are  now  to  presume,  were  es- 
tablished by  the  proof,  were  that  they  would  not  work  for  a 
person  who,  after  due  notice,  should  employ  a  journeyman  not 
a  member  of  their  society.  Supposing  the  object  of  the  asso- 
ciation to  be  laudable  and  lawful,  or  at  least  not  unlawful,  are 
those  means  criminal?  The  case  supposes  that  these  persons 
are  not  bound  by  contract,  but  free  to  work  for  whom  they 
please,  or  not  to  work,  if  they  so  prefer.  In  this  state  of  things, 
we  cannot  perceive  that  it  is  criminal  for  men  to  agree  together 
to  exercise  their  own  acknowledged  rights  in  such  a  manner 
as  best  to  subserve  their  own  interests.  One  way  to  test  this 
is  to  consider  the  effect  of  such  an  agreement,  where  the  object 
of  the  association  is  acknowledged  on  all  hands  to  be  a  lauda- 
ble one.  Suppose  a  class  of  workmen,  impressed  with  the  mani- 
fold evils  of  intemperance,  should  agree  with  each  other  not  to 
work  in  a  shop  in  which  ardent  spirit  was  furnished,  or  not  to 
work  in  a  shop  with  any  one  who  used  it,  or  not  to  work  for 
an  employer  who  should,  after  notice,  employ  a  journeyman 
who  habitually  used  it.  The  consequences  might  be  the  same. 
A  workman  who  should  still  persist  in  the  use  of  ardent  spirit 
would  find  it  more  diflScult  to  get  employment;  a  master  em- 
ploying such  an  one  might  at  times  experience  inconvenience 
in  his  work  in  losing  the  services  of  a  skilful  but  intemperate 
workman.  Still  it  seems  to  us  that,  as  the  object  would  be 
lawful  and  the  means  not  unlawful,  such  an  agreement  could 
not  be  pronounced  a  criminal  conspiracy."  ^ 

1  Regarding  the  allegation  in  the  with  other  words  to  determine  the 
indictment  that  the  employer  was  sense  in  which  it  was  used  in  the  in- 
compelled  by  dnlawf al  conspiracy  to  dictment.  If,  for  instance,  the  indict- 
discharge  another  employee  by  the  ment  had  averred  a  conspiracy  by  the 
name  of  Home,  Justice  Shaw  said  defendants  to  compel  Wait  to  turn 
(p.  132) :  Home  out  of  his  employment,  and  to 

"  If  this  is  to  be  considered  as  a  accomi)lish  that  object  by  the  use  of 

substantive  charge,  it  would  depend  force  or  fraud,  it  would  have  been  a 

altogether  upon  the  force  of  the  word  very  different  case,  especially  if  it 

'  compel,'  which  may  be  used  in  the  might  be  fairly  construed,  as  perhaps 

sense  of  coercion  or  duress,  by  force  in  that  case  it  might  have  been,  that  . 

or  fraud.    It  would  therefore  depend  Wait  was  under  obligation,  by  con- 

upon  the  context  and  the  connection  tract,  for  an  unexpired  term  of  time^ 
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§  435.  The  right  of  association  as  sustained  by  this  leading 
case  is  limited  only  by  the  proposition  that  the  association  must 
not  be  for  unlawful  or  oppressive  purposes;  and  if  formed  for 
lawful  purposes  it  must  not  thereafter  by  secret  rules,  laws  or 
regulations  degenerate  into  a  conspiracy,  otherwise  it  will  be 
pronounced  illegal,  and  the  parties  thereto  liable  to  prosecu- 
tion and  conviction. 

§  436.  Combination  of  curriers^  1867.^ — Certain  employees 
engaged  in  the  manufacture  of  patent  leather  were  indicted 
for  forming  a  combination  to  unlawfully  control  their  employ- 
ers and  compel  them  to  dismiss  from  employment  certain  ob- 
jectionable employees;  and  they  were  charged  with  unlawfully 
conspiring  and  agreeing  together  to  strike  and  remain  out  until 
the  objectionable  employees  were  dismissed.  The  employers 
refused  to  discharge  the  men,  whereupon  the  accused  struck. 
The  case  came  before  the  New  Jersey  supreme  court  on  a  mo- 
tion to  quash  an  indictment.  Concerning  the  offense  charged 
and  the  indictment  the  supreme  court  said:  ^'The  substantial 
offense  charged  is  that  the  defendants  combined  to  compel 
their  employer  to  discharge  certain  of  their  fellow-workmen, 
the  means  adopted  to  force  this  concession  being  an  announced 

to  employ  and  pay  Homa  As  before  ciple  that  eveiy  free  man,  whether 
remarked,  it  would  have  been  a  con-  skilled  laborer,  mechanic,  farmer  or 
splracy  to  do  an  unlawful  though  domestic  servant,  may  work  or  not 
not  a  criminal  act  to  induce  Wait  work,  or  work  or  refuse  to  work  with 
to  violate  his  engagement  to  the  act-  any  company  or  individual,  at  his 
ual  injury  of  Horna  To  mark  the  own  option,  except  so  far  as  he  is 
difference  bet  ween  the  case  of  a  jour-  bound  by  contract  But  whatever 
neyman  or  a  servant  and  master  might  be  the  force  of  the  word 'corn- 
mutually  bound  by  contract,  and  the  pel,*  unexplained  by  its  connection, 
same  parties  when  free  to  engage  it  is  disarmed  and  rendered  harmless 
anew,  I  should  have  before  cited  the  by  the  precise  statement  of  the  means 
•case  of  Boston  Glass  Co.  v.  Binney,  4  by  which  such  compulsion  was  to  be 
Pick.  425.  In  that  case  it  was  held  effected  It  was  the  {Agreement  not 
actionable  to  entice  another  person's  to  work  for  him  by  which  they  com- 
hired  servant  to  quit  his  employment  pelled  Wait  to  decline  employing 
during  the  time  for  which  he  was  Home  longer.  On  both  of  these 
engaged,  but  not  actionable  to  treat  grounds  we  are  of  opinion  that  the 
with  such  hired  servant,  whilst  act-  statement  made  in  this  second  count, 
iially  hired  and  employed  by  another,  that  the  unlawful  agreement  was 
to  leave  his  service  and  engage  in  the  carried  into  execution,  makes  no  es- 
employment  of  the  person  making  sential  difference  between  this  and 
the  proposal,  when  the  term  for  the  first  count." 
which  he  is  engaged  shall  expira  It  ^  State  v.  Donaldson  et  aL,  82  N.  J. 
acknowledges  the  established  prin-  L  151. 
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determination  to  quit  their  employment  in  a  body  and  by  a 
simultaneous  act.  On  the  argument  before  this  court,  counsel 
in  behalf  of  the  state  endeavored  to  sustain  the  indictability  of 
this  charge  on  the  plea  that  the  thing  thus  agreed  to  be  done 
was  an  injury  to  trade,  and  consequently  came  within  the  ex- 
press language  of  the  statute  on  the  subject  of  conspiracy.^  But 
I  cannot  concur  in  this  view.  An  act  to  fall  within  this  pro- 
vision must  be  one  which,  with  directness,  inflicts  an  injury  on 
trade;  as,  for  example,  a  combination  to  depress  any  branch 
of  trade  by  false  rumors.  But  in  the  case  before  us,  the  act 
charged,  if  it  could  be  said  to  injure  trade  at  all,  did  so  not  prox- 
imately but  remotely.  It  is  true  that,  at  a  far  remove,  an  in- 
jury to  an  individual  manufacturer  may  affect  trade  injuriously ; 
but,  in  the  same  sense,  so  it  is  true,  will  an  injury  inflicted  on 
a  consumer  of  manufactured  articles.  But  it  is  not  this  unde- 
signed and  incidental  damage  which  is  embraced  within  the 
statutory  denunciation.  On  this  account  I  think  the  indict- 
ment does  not  present  an  affair  which  can  be  comprehended 
by  the  clause  of  the  act  which  in  this  respect  was  relied  on. 
But  as  it  has  already  been  decided  by  this  court  that  the  stat- 
ute in  question  has  not  superseded  the  common  law  with  re- 
gard to  the  crime  of  conspiracy,^  the  question  still  remains  to 
be  resolved  whether  the  facts  charged  on  this  record  do  not 
constitute  such  crime  upon  general  principles."' 

1  Nix.  Dig.  187,  61.  179,  the  same  doctrine  was  main- 

2  State  V.  Norton,  8  Zab.  40.  tained.  The  indictment  clirged 
'  Speaking  of  the  indictment  the  that  the  defendant,  with  others,  con- 
court  said :  **  In  substance,  the  indict-  spired  to  prevent  certain  hands  from 
ment  in  this  case  is  similar  to  that  worlcing  in  the  coUiery;  and  the  evi- 
in  Rex  v.  Ferguson  and  Edge,  2  Stark,  dence  showed  that  the  body  of  the 
R  489.  Nor  were  the  circumstances  men  met  and  agreed  upon  a  letter 
unlike;  for  in  the  reported  case  the  addressed  to  their  employer,  to  th& 
defendants  were  charged  at  common  effect  that  all  the  workmen  would 
law  with  combining  to  quit  and  turn  strike  in  fourteen  days  unless  the 
out  from  their  employment,  in  order  obnoxious  men  were  discharged  from 
to  prevent  their  employer  from  tak-  the  colliery;  and  Patterson,  justice, 
ing  apprentices;  and  although  the  held  that  these  workmen  had  no 
case,  after  trial  and  conviction,  was  right  to  meet  and  combine  for  the 
mooted  in  the  King's  Bench  on  points  purpose  of  dictating  to  the  master 
of  evidence,  no  doubts  were  sug-  whom  he  should  employ,  and  that 
gested  as  to  the  indictable  nature  of  this  compulsion  was  clearly  illegal, 
the  offense,  and  the  defendants  were  These  two  cases,  it  will  be  observed* 
accordingly  fined  and  imprisoned.  So  sustain  with  entire  aptness  the  opin- 
in  Rex  v.  Bykerdyke,  1  M.  &  Rob.  ion  above  expressed,  and  I  have  not 


§  437.]           LABOR  IN  THE  UNITED  STATES.  31S 

§  437.  The  decision  of  the  court  may  be  summarized  as  fol- 
lows: 

1.  There  are  co^nparatively  few  cases  of  combinations  which 
are  punishable  bj^  public  prosecution  unless  there  is  an  indict- 

found  any  of  an  opposite  tendency.  The  two  cases  are  not  parallel,  and 
As  to  the  case  of  Commonwealth  must  be  governed  by  entirely  dif- 
T.  Hunt,  4  Met.  Ill,  it  is  clearly  dis-  ferent  considerations." 
tinguishable,  and  I  concur  entirely,  Concerning  the  nature  of  the  crime- 
as  well  with  the  principles  embodied  of  conspiracy,  the  court  by  Beasley, 
in  the  opinion  which  was  read  in  the  C.  J.,  said:  ''There  is,  perhaps,  no 
case  as  in  the  result  which  was  at-  crime,  an  exact  definition  of  which 
tained.  The  foundation  of  the  in-  it  is  more  difficult  to  give  than  the 
dictment  in  that  case  was  the  for-  offense  of  conspiracy.  That  a  combi* 
mation  of  a  club  by  journeymen  nation  of  persons  to  effect  an  act, 
bootmakers,  one  of  the  regulations  itself  of  an  indictable  nature,  will 
of  which  was,  that  no  person  belong-  constitute  this  crime,  is  clear;  nor  is- 
ing  to  it  should  work  for  any  master  there  any  more  doubt  that,  though  the 
workman  who  should  employ  any  purpose  the  confederacy  is  designed 
journeyman  or  other  workman  who  to  accomplish  be  not  criminal,  yet  if 
should  not  be  a  member  of  such  club,  the  means  adopted  be  of  an  indictable- 
Such  a  combination  does  not  appear  character,  this  offense  is  likewise 
to  possess  any  feature  of  illegality,  committed.  Thus  far  the  limits  are 
for  the  law  will  not  intend,  without  clearly  defined,  and  embrace,  with- 
proof,  that  it  was  formed  for  the  ao-  out  exception,  all  cases  which  fall 
complishment  of  any  illegal  end.  within  them.  But  when  we  proceed 
'Such  an  association,'  says  Chief  one  step  beyond  the  lines  thus  marked 
Justice  Shaw,  in  his  opinion,  'might  out,  the  cases  which  have  been  ad- 
be  used  to  afford  each  other  assist-  judged  to  be  conspiracies  appear  ta 
ance  in  times  of  poverty,  sickness  stand  apart  by  themselves,  and  are 
and  distress;  or  to  raise  their  Intel-  devoid  of  that  analogy  to  each  other 
lectual,  moral  or  social  condition ;  or  which  would  render  them  susceptible 
to  make  improvements  in  their  art;  of  classification.  It  is  certain,  how- 
or  for  other  purposes.*  The  force  of  ever,  that  there  are  a  number  of 
this  association  was  not  concentrated  cases,  in  which  neither  the  purpose 
with  a  view  to  be  exerted  to  oppress  intended  to  be  accomplished  nor  the 
any  individual,  and  it  was  conse-  means  designed  to  be  used  were- 
quently  entirely  unlike  the  c&ae  of  criminal,  which  have  been  regarded 
men  who  take  advantage  of  their  to  be  indictable  conspiracies.  And 
position  to  \ise  the  power,  by  a  con-  yet  It  is  obvious  that,  in  the  nature 
cert  of  action,  which  such  position  of  things,  it  cannot  be  every  collusion 
gives  them,  to  compel  their  employer  between  two  or  more  persons  to  do- 
to  a  certain  line  of  conduct  The  an  unlawful  act,  or  an  in  different  act 
object  of  the  club  was  to  establish  a  by  unlawful  means,  which  will  con- 
general  rule  for  the  reg^ulation  of  its  stitute  an  offense  of  a  public  nature; 
members;  but  the  object  of  the  com-  for  if  this  were  so,  a  large  portion  of 
bination,  in  the  case  now  before  this  the  transactions  which,  in  the  ordi- 
court,  was  to  occasion  a  pra-ticular  nary  course  of  litigation  between 
result  which  was  mischievous,  and  party  and  party,  comes  before  the 
by  means   which  were  oppressive,  courts,  would  assume  a  criminal  a»> 
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able  element  either  ia  the  end  in  view  or  in  the  means  to  be 
-employed. 

2.  A  conspiracy  to  defraud  individuals  of  their  property  or 
to  commit  private  injury  is  in  certain  cases  an  indictable  of- 
fense, though  neither  the  object  in  view  nor  the  means  to  bo 
employed  is  indictable. 

3.  Great  practical  difficulty,  however,  is  experienced  when- 
ever any  attempt  is  made  to  lay  down  any  general  rules  by 
which  to  discriminate  between  that  class  of  combinations  in 

pect,  in  which  the  state  would  have  act  done,  or  proposed  to  be  done  in 
an  interests  Indeed,  I  think  it  may  pursuance  of  the  conspiracy,  be  not 
be  said  that  there  are,  comparatively,  in  itself  indictable.' 
but  few  cases  of  combinations  in  *' The  rule  of  law  thus  enunciated 
which  indictability  does  not  attach,  appears  to  me  to  be  the  correct  one. 
•either  to  the  end  in  view  or  to  the  There  are  a  number  of  cases  which 
instrumentalities  devised,  which  are  cannot  be  sustained  upon  any  other 
punishable  by  a  public  prosecution,  doctrine.  To  this  class  belongs  the 
It  is  true  that,  running  to  an  extreme,  decision  that  it  was  a  conspiracy  to 
in  the  case  of  State  v.  Rickey,  4  induce  a  young  female,  by  false  rep- 
Halst  203,  Mr.  Justice  Ford  insisted  resentations,  to  leave  the  protection 
that,  up  to  his  day,  there  was  but  a  sin-  of  the  house  of  her  parent,  in  order 
gle  case  extant — that  of  Rex  v.  Ck>pe  to  facilitate  her  prostitution.  Rex  v. 
>et  aL,  1  Strange,  144, — which  held  Lord  Grey,  8  Hargrave's  State  Trials, 
that  an  indictment  for  a  conspiracy  519;  Rex  v.  Sir  Francis  Deleval  et 
would  lie  for  a  combination  of  two  al.,  3  Burr.  1434  So  a  conspiracy  to 
or  more  to  commit  a  private  injury  impoverish  a  tailor  and  prevent  him, 
which  was  not  a  public  wrong;  and  by  indirect  means,  from  carrying  on 
he  further  insisted  that  the  case  re-  his  trade.  The  King  v.  Eccles,  8 
f  erred  to  was  erroneously  decided;  DougL887.  So  a  conspiracy  to  many 
but  Mr.  Justice  Ryerson  did  not,  as  is  paupers,  with  a  view  to  charge  one 
evident  from  the  grounds  upon  which  parish  and  exonerate  another  (Rex  v. 
he  rests  his  judgment,  concur  in  that  Tarrent,  4  Burr.  2106);  or  to  charge 
view;  and  the  course  of  reasoning  a  man  with  being  the  father  of  a 
adopted  by  Mr.  Justice  Ford  is  now  bastard  (Rex  v.  Armstrong,  1  Vent 
very  generally  admitted  to  be  fal-  804;  Rex  v.  Kimberty,  1  Lev.  62;  Rex 
lacious.  In  the  case  of  State  v.  Nor-  v.  Timberly,  Sid.  68);  or  a  combina- 
ton,  3  Zab.  44,  the  view  of  the  law  tiou  to  impoverish  a  class  of  persons 
expressed  by  Mr.  Justice  Ford  is  dis-  (Rex  v.  Sterling,  1  Lev.  125;  s.  a,  Sid. 
approved  of,  and  Chief  Justice  (xreen,  174).  These  are  all  cases^  it  will  be 
in  stating  his  conclusion,  after  an  ex-  noticed,  in  which  the  act  which 
amination  of  the  subject,  remarks,  formed  the  foundation  of  the  indict- 
'  the  great  weight  of  authority,  the  ment  would  not,  in  law,  have  con- 
adjudged  cases  no  less  than  the  most  stituted  a  crime  if  such  act  had  been 
approved  elementary  writers,  sustain  done  by  an  individual,  the  combina- 
the  position  that  a  conspiracy  to  de-  tion  being  alone  the  quality  of  the 
fraud  individuals  or  a  corporation  of  transactions  which  made  them  re- 
their  property  may,  in  itself,  consti-  spectively  indictable." 
tute  an  indictable  offense,  though  the 
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which  there  is  an  indictable  element  in  either  the  means  or  the 
object  and  that  class  of  combinations  wherein  there  is  no  crim- 
inal element  in  either  the  means  or  the  object. 

4.  But  this  may  be  said :  That  a  combination  will  be  an  in- 
dictable conspiracy  whenever  the  end  proposed  or  the  means 
to  be  employed  are  of  a  criminal  character;  or  where  they  are 
such  as  to  indicate  great  malice  in  the  confederates ;  or  where 
deceit  is  to  be  used,  the  object  in  view  being  unlawful;  or 
where  the  confederacy,  having  no  lawful  aims,  tends  simply  to 
the  oppression  of  individuals. 

5.  A  combination  to  dictate  to  an  employer  whom  he  shall 
discharge  from  his  employ  is  unlawful.  It  is  an  unwarrant- 
able interference  with  the  conduct  of  the  employer's  business, 
and  the  effect  of  such  interference  must  be  highly  injurious.^ 

1  In  this  connection  Justice  Beas-  manufacturer  under  these  circum- 

ley  said :  "  It  appears  to  me  that  it  is  stances  is  equivalent  to  a  threat  that, 

not  to  be  denied  that  the  alleged  aim  imless  he  yield  to  their  unjustifiable 

of  this  combination  was  unlawful;  demand,  they  will  derange  his  busi- 

the  effort  was  to  dictate  to  his  em-  ness,  and  thus  cast  a  heavy  loss  upon 

ployer  whom  he  should  discharge  him«    The  workmen  who  make  this 

from  his  employ.    This  was  an  un-  threat  understand  it  in  this  sense, 

warrantable  interference  with  the  and  so  does  the  employer.    In  such 

conduct  of  his  business,  and  it  seems  a  condition  of  affairs  it  is  idle  to  sug- 

impoBsible  that  such  acts  should  not  gest  that  the  manufacturer  is  free 

be,  in  their  usual  effects,  highly  in-  to  reject  the  terms  which  the  oon- 

jurious.    How  far  is  this  mode  of  federates  offer.    In  tlie  natural  posi- 

dictation  to  be  held  lawful  ?    If  the  tion  of  things,  each  man  acting  as 

manufacturer  can  be  compelled  in  an  individual,  there  would  be   no 

this  way  to  discharge  two  or  more  coercion ;  and  if  a  single  employee 

hands,  he  can,  by  similar  means,  be  should  demand  the  discliarge  of  a 

coerced  to  retain  such  workmen  as  co-employee,  the  employer  would  re- 

the  conspirators  may  choose  to  des-  tain  his  freedom,  for  he  could  enter- 

ignate.     So  his  customers  may  be  tain  or  repel  the  requisition  without 

proscribed,  and  his  business  in  other  embarrassment  to  his  concerns;  but 

respects  controlled.    I  cannot  regard  in  the  presence  of  a  coalition  of  his 

such  a  course  of  conduct  as  lawful,  employees  it  would  be  but  a  waste 

It  is  no  answer  to  the  above  consid-  of  time  to  pause  to  prove  that  in 

erations  to  say  that  the  employer  is  most  cases  he  must  submit,  under 

not  compelled  to  submit  to  the  do-  pain  of  often  the  most  ruinous  losses, 

mand  of  his   employees;    that  the  to  the  conditions  imposed  on  his  ne- 

penalty  of  refusal  is  simply  that  they  cessities.    It  is  difficult  to  believe 

will  leave  his  service.    There  is  this  that  a  right  exists  in  law  which  we 

coercion:   the  men  agree  to  leave  can  scarcely  conceive  can  produce, 

simultaneously,   in    large    numbers  in  any  posture  of  affairs,  other  tlian 

and  by  preconcerted    action.     We  injurious  results.    It  is  simply  the 

cannot  close  our  eyes  to  the  fact  that  right  of  workmen,  by  concert  of  ac- 

the  threat  of  workmen  to  quit  the  tion,  and  by  taking  advantage  of 
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6.  A  combination  the  object  of  which  is  to  bring  the  com- 
bined force  of  the  confederates  to  bear  upon  their  employer 
to  compel  the  discharge  of  objectionable  workmen  amounts  to 
a  conspiracy,  the  object  being  oppressive  and  mischievous. 

§  438.  The  rigor  of  this  decision  has  been  greatly  modified 
by  statutes  and  later  decisions.  Generally  speaking  it  is  no 
longer  a  criminal  conspiracy  in  most  of  the  states  for  employees 
to  combine  and  threaten  to  strike  if  certain  other  employees  are 
not  discharged,  and  according  to  the  views  hereinbefore  ex- 
pressed such  a  combination  never  should  have  been  held  indict- 
able, since  the  purposes  of  the  combination  were  not  criminal. 

§  439.  It  is  not  a  crime  for  one  employee  to  threaten  to  quit 
work  unless  another  is  discharged ;  neither  is  it  a  crime  for  twa 
or  more  employees  to  agree  to  quit  in  a  body  unless  some 
other  employee  is  discharged,  and  it  is  a  perversion  of  the  crim- 
inal law  to  hold  that  such  a  combination  is  a  criminal  conspir- 
acy; but  such  a  combination  is  a  civil  conspiracy,  since  it  is  a 
combination  to  injure  and  oppress  another,  and  the  injured 
employees  have  their  action  on  the  case  to  recover  damages 
sustained ;  the  fact  that  their  remedy  may  be  of  doubtful  prac- 
tical value  cannot  alter  the  law  and  make  a  combination  crim- 
inal that  is  not  criminal. 

§  440.  Combination  of  Jonrneymen  freestone  catters^  1870.^ 
This  was  a  civil  action  to  recover  back  the  sum  of  $500, 
the  amount  of  a  fine  which  plaintiff  had  been  compelled  to 
pay.  The  defendants  were  members  of  the  Journeymen  Free- 
stone Cutters'  Association  of  Boston,  an  unincorporated  asso- 
ciation. The  plaintiff  was  a  freestone  cutter  and  had  con- 
tracted to  furnish  cut  stone  for  various  buildings  at  a  certain 
price.  The  defendants  with  a  number  of  other  skilled  work- 
men and  certain  apprentices  were  employed  upon  the  work. 
The  association  imposed  a  fine  of  $500  upon  the  plaintiff  be- 
cause he  had  sent  to  New  York  to  be  executed  some  of  the 
freestone  cutting,  and  upon  his  refusal  to  pay  the  fine  the  de- 

their  position,  to  control  the  business  sufficieDtly  shows  that  the  force  of 

of  another.    I  am  unwilling  to  hold  the  confederates  was  brought  to  bear 

that  a  right  which  cannot  in  any  upon  their  employer  for  the  purpose 

event  be  advantageous  to  the  em-  of  oppression  and  mischief,  and  that 

ployee,  and  which  must  be  always  this  amounts  to  a  conspiracy." 

hurtful  to  the  employer,  exists  in  ^Carew  v.  Rutherford  et  aL,  106 

law.    In  my  opinion  this  indictment  Mas&  1. 
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fendants  and  all  the  journeymen  freestone  cutters  struck,  ac- 
cording to  the  rules  of  the  association  and  a  vote  of  that  bodv.^ 
§  441.  The  supreme  court,  in  passing  upon  the  question 
whether  or  not  the  acts  charged  and  proven  were  unlawful  at 
common  law,  held  that  they  were,  saying:  "One  of  the  aims 
of  the  common  law  has  always  been  to  protect  every  person 
against  the  wrongful  acts  of  every  other  person,  whether  com- 
mitted alone  or  in  combination  with  others ;  and  it  has  pro- 
vided an  action  for  injuries  done  by  disturbing  a  person  in  the 
enjoyment  of  any  right  or  privilege  which  he  has.  Many  illus- 
trations of  this  doctrine  are  given  in  Bac.  Ab.,  Actions  on  the 
Oase,  F.,  among  which  are  the  following:  '  If  A.,  being  a  mason 
and  using  to  sell  stones,  is  possessed  of  a  certain  stone-pit,  and 

1  The  constitution  and  laws  of  the  stonecutting  work,  paid  to  the  de- 
association  are  set  out  quite  fully  on  fendants  to  the  use  of  said  associa- 
pp.  4-6  of  the  original  report  of  the  tion  the  sum  of  $500  on  August  26, 
case.  1868;  and  the  defendants  and  other 

"  The  plaintiff  refused  to  pay,  and  journeymen  who  had  withdrawn  as 

all  his  men  left  his  shop  at  once  in  a  aforesaid  returned  to  the  service  and 

body  under  the  lead  of  Cooney  and  employment  of  the  plaintiff.    Said 

Shea;  and  the  plaintiff  was  without  payment  was  made  by  the  plaintiff 

men  for  a  week  or  ten  days,  and  until  as  follows:  He  first  made  a  check 

after  he  had  made  the  payment  of  payable  to  the  order  of  the  associa- 

$oOO  as  hereinafter  stated.  Previously  tion.    This  the  defendants  Ckx)ney 

to  the  payment  of  the  mone3%  and  and  Wagner  refused  to  take,  on  the 

after  the  men  had  left  him,  Cooney  ground  that  no  one  of  those  active  in 

and  others  of  the  defendants  told  the  procuring  it  wd.s  willing  to  indorse 

plaintiff  that  neither  these  men  nor  it    The  plaintiff  then  made  a  check 

any    association  of  men  would  be  payable  to  Wagner  or  bearer,  and 

allowed  to  work  in  his  shop  if  he  re-  gave  this  check  to  Ckx>ney,  and  he, 

fused  to  pay  the  money  demanded.  Wagner  and  others  went  with  the 

In  consequence  of  the  withdrawal  of  plaintiff  to  the  bank,  when  the  money 

the  defendants  and  the  other  jour-  was  passed  to  Wagner's  credit  as 

neymen,  the  freestone  cutting  which  treasurer  of  the  association.    No  re- 

the  plaintiff  had  contracted  to  do  oeipt  was  given  to  the  plaintiff  for 

was  stopped,  because  it  was  impossi-  this  money. 

ble  for  the  plaintiff  to  procure  jour-  "  The  judge  further  found  as  a  fact 
neymen  or  other  freestone  cutters  that  the  money  demanded  of  the 
who  were  not  members  of  said  asso-  plaintiff  was  demanded  without 
ciation,  and  who  had  such  skill  as  right,  and  not  under  any  contract  or 
was  required  for  the  fulfillment  of  his  agreement  between  him  and  the  de- 
con  tracta  Several  days  after  the  fendants.  Upon  these  findings  the 
defendants  and  the  other  journey-  judge  ruled  that  the  facts  would  not 
men  had  withdrawn  from  the  plaint-  sustain  the  action,  and  ordered  judg- 
iff*s  service,  the  plaintiff,  induced  by  ment  for  the  defendants.  The  plaint- 
the  necessity  of  doing  so  to  fulfill  said  iff  alleged  exceptions.*'  Carew  v. 
contracts  and   continue   his  other  Rutherford,  tupra. 
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B.,  intending  to  discredit  it  and  deprive  him  of  the  profits  of 
the  said  mine,  imposes  so  great  threats  upon  his  workmen  and 
disturbs  all  comers,  threatening  to  maim  and  vex  them  with 
suits  if  they  buy  any  stones,  so  that  some  desist  from  working 
and  others  from  buying,  A.  shall  have  an  action  upon  the  case 
against  B.,  for  the  profit  of  his  mine  is  thereby  impaired.'  So- 
*if  a  man  menaces  my  tenants  at  will  of  life  and  member  per 
quod  they  depart  from  their  tenures,  an  action  upon  the  case 
lies  against  him.'  '  If  a  man  discharges  guns  near  my  decoy 
pond  with  design  to  damnify  me  by  frightening  away  the  wild 
fowl  resorting  thereto,  and  the  wild  fowl  are  thereby  fright- 
ened away,  and  I  am  damnified,  an  action  on  the  case  lies- 
against  him.'  Slander  as  to  one's  profession  or  title  is  a  wrong 
of  a  similar  character. 

"  The  illustrations  given  in  former  times  relate  to  such  meth- 
ods of  doing  injury  to  others  as  were  then  practiced,  and  to 
the  kinds  of  remedj'^  then  existing.  But  as  new  methods  of 
doing  injury  to  others  are  invented  in  modern  times,  the  same 
principles  must  be  applied  to  them  in  order  that  peaceable  cit- 
izens may  be  protected  from  being  disturbed  in  the  enjoyment 
of  their  rights  and  privileges,  and  existing  forms  of  remedy 
must  be  used." 

The  opinion  continues:  "We  have  no  doubt  that  a  conspir- 
acy against  a  mechanic,  who  is  under  the  necessity  of  employ- 
ing workmen  in  order  to  carry  on  his  business,  to  obtain  a  sum 
of  money  from  him,  which  he  is  under  no  legal  liability  to  pay, 
by  inducing  his  workmen  to  leave  him,  and  by  deterring  others 
from  entering  into  his  employment,  or  by  threatening  to  do 
this  so  that  he  is  induced  to  pay  the  money  demanded  under  a 
reasonable  apprehension  that  he  cannot  carry  on  his  business 
without  yielding  to  the  illegal  demand,  is  an  illegal,  if  not  a 
criminal,  conspiracy;  that  the  acts  done  under  it  are  illegal; 
and  that  the  money  thus  obtained  may  be  recovered  back,  and, 
if  the  parties  succeed  in  injuring  his  business,  they  are  liable 
to  pay  all  the  damage  thus  done  to  him.  It  is  a  species  of  an- 
noyance and  extortion  which  the  common  law  has  never  toler- 
ated. The  principle  does  not  interfere  with  the  freedom  of 
business,  but  protects  it.  Every  man  has  a  right  to  determine 
what  branch  of  business  he  will  pursue,  and  to  make  his  own 
contracts  with  whom  he  pleases  and  on  the  best  terms  he  can. 


§  442.]  LABOR  IN  THB   UNITED   STATES.  31^ 

He  may  change  from  one  occupation  to  another,  and  pursue 
as  many  different  occupations  as  he  pleases,  and  competition 
in  business  is  lawful.  He  may  refuse  to  deal  with  any  man  or 
class  of  men.  And  it  is  no  crime  for  any  number  of  persons, 
without  any  unlawful  object  in  view,  to  associate  theraselvea 
together  and  agree  that  they  will  not  work  for  or  deal  with 
certain  men  or  classes  of  men,  or  work  under  a  certain  price 
or  without  certain  conditions."^ 

§  443.  Combination  to  resist  encroachments  of  employers^ 
1873.* —  A  certain  voluntary  and  unincorporated  association  of 
journeymen  shoemakers  was  organized,  one  of  the  declared 

1  Citing  Com.  t.  Hunt,  4  Met  111;  such  restrictions,  and  to  the  estab* 

Boston  Glass  Mfg.  Co.  v.  Binney,  4  lishment  of  freedom  for  aU  branches 

Pick.  425;  Bowen  v.  Matheson,  14  of  labor  and  business;  and  all  per- 

Allen,  499.    The  court  further  says:  sons  who  have  born  and  educated 

*'This  freedom  of  labor  and  business  here,  and  are  obliged  to  begin  life 

has  not  always  existed.    When  our  without  property,  know  that  freedonx 

ancestors  came  here  many  branches  to  choose  their  own  occupation,  and 

of  labor  and  business  were  hampered  to  make  their  own  contracts,  not 

by  legal  restrictions  created  by  Eng-  only  elevates  their  condition,  but  se- 

lish  statutes;  and  it  was  a  long  time  cures  to  skill  and  industry  and  econ- 

before  the  community  fully  under-  omy  their  appropriate  advantages, 

stood  the  importance  of  freedom  in  "Freedom  is  the  policy  of  this  coun- 

this  respect.    Some  of  our  early  legis-  try.    But  freedom  does  not  imply  a 

lation  is  of  this  character.    One  of  right  in  one  person,  either  alone  or 

the  colonial  acts,  entitled  *An  act  in  combination  with  others,  to  dis- 

against  oppression,'  punished  by  fine  turb  or   annoy  another,  either   di- 

and  imprisonment  such  indisposed  rectly  or   indirectly,  in  his  lawful 

persons  as  may  take  the  liberty  to  business  or  occupation,  or  to  threaten 

oppress  and  wrong  their  neighbors  him  with  annoyance  or  injury,  for 

by  taking  excessive  wages  for  their  the  sake  of  compelling  him  to  buy 

work,   or   unreasonable   prices   for  his  peace;  or,  in  the  language  of  the 

merchandises    or    other   necessary  statute  cited  above, '  with  intent  to 

commodities  as  may  pass  from  man  extort  money  or  any  pecuniary  ad- 

to  man.    Ano.  Chart  172.    Another  vantage  whatever  or  to  compel  him 

required  artificers,  or  handicraftmen  to  do  any  act  against  his  will'    The 

meet  to  labor,  to  work  by  the  day  for  acts  alleged  and  proved  in  this  case 

their  neighbors,  in  mowing,  reaping  are  peculiarly  offensive  to  the  free 

of  com,  and  the  inning  thereof.    Id.  principles  which  prevail  in  this  coun- 

210.    Another  act  regulated  the  price  try ;  and  if  such  practices  could  enjoy 

of  bread.    Id.  752.    Some  of  our  town  impunity  they  would  tend  to  estab- 

records  show  that,  under  the  power  lish  a  tyranny  of  irresponsible  per- 

to  make  by-laws,  the  town  fixed  the  sons  over  labor  and  mechanical  busi- 

prices  of  labor,  provisions,  and  sev-  ness  which  would  be  extremely  in- 

eral  articles  of  merchandise,  as  late  jurious  to  both.*'    Carew  v.  Ruther- 

as  the  time  of  the  revolutionary  war.  ford,  suprd. 

But  experience  and  increasing  in*  ''^Snowet  aL  y.  Wheeler  et  al.,  118 

telligence  led  to  the  abolition  of  all  Mass.  179. 
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objects  of  which  was  "  to  rescue  our  trade  from  the  condition 
it  has  fallen  into,  and  to  raise  ourselves  to  that  respectable 
position  in  society  that  we,  as  free  citizens,  are  entitled  to,  and 
to  secure  us  forever  against  any  further  encroachments  from 
manufacturers."  Among  the  agreements  of  the  association  was 
one  "  not  to  teach  or  cause  to  be  taught  any  new  hand  any  part 
or  parts  of  the  boot  or  shoe  trade  without  the  permission  of  the 
lodge  of  which  I  am  a  member." 

§  443.  The  case  as  presented  to  the  court  was  brought  on 
behalf  of  the  association  to  recover  certain  funds  which  the  de- 
fendants withheld  from  the  association.  The  plaintiffs  were 
entitled  to  recover  the  money  thus  detained  by  the  parties  who 
received  it  in  a  fiduciary  capacity,  unless  it  should  appear  that 
the  money  was  paid  over  for  a  purpose  immoral,  illegal  or  con- 
trary to  public  policy,  and  it  was  insisted  that  the  agreements 
above  recited  were  in  unlawful  restraint  of  trade  and  illegal  as 
against  public  policy ;  but  the  supreme  court  held  that  the  point 
was  not  well  taken,  saying:  "In  the  relations  existing  between 
labor  and  capital,  the  attempt  by  co-operation  on  the  one  side 
to  increase  wages  by  diminishing  competition,  or  on  the  other 
to  increase  the  profits  due  to  capital,  is  within  certain  limits 
lawful  and  proper.  It  ceases  to  be  so  when  unlawful  coercion 
is  employed  to  control  the  freedom  of , the  individual  in  dispos-^ 
ing  of  his  labor  or  capital.  It  is  not  easy  to  give  a  definition 
which  shall  include  every  form  of  stich  coercion;  it  is  enough 
that  in  the  compact  before  us  there  is  no  evidence  of  any  pur- 
pose to  use  such  unlawful  means  in  any  form." 

"  In  the  case  at  bar  there  is  no  evidence  afforded  by  the  doc- 
uments submitted  to  us  that  the  purposes  of  this  association  are 
unlawful  by  the  rule  stated.  Unlawful  coercion  certainly  does 
not  appear  to  be  intended.  And  the  right  of  the  members  to 
instruct  whom  they  choose  in  the  mysteries  of  their  trade  can- 
not be  denied.  The  case  presented  is  not  one  where  there  is 
evidence  to  justify  us  in  finding  that  the  objects  and  purposes 
of  the  association  are  fraudulently  and  colorably  declared  as  a 
cover  for  a  secret  unlawful  agreement  of  its  members.  It  will 
be  time  enough  to  deal  with  such  a  case  when  it  arises.  In 
this  view  it  is  not  necessary  critically  to  examine  the  instances 
of  alleged  illegal  conduct  which  it  is  said  are  found  upon  the 
records  of  the  association,  or  to  inquire  whether  they  amount 
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to  illegal  restraint  of  that  freedom  in  trade  which  the  law  se- 
cures to  all,  because  specific  wrongful  acts  cannot  be  shown  to 
defeat  the  plaintiffs'  claim,  unless  it  be  also  shown  that  such 
acts  come  within  the  scope  and  purpose  of  the  organization. 
Each  act  of  wrong,  outside  the  declared  and  real  purpose  of  the 
lodge,  stands  by  itself,  to  be  answered  for  only  by  those  who 
join  in  its  perpetration." 

§  444.  Combination  of  steyedores^  1876.^  —  The  association 
adopted  a  by-law  to  the  eflfect  that  there  should  be  no  varia- 
tion from  the  prices  adopted  by  the  association,  and  that  if  any 
member,  after  an  investigation  by  a  committee,  should  be  found 
guilty  of  working  for  less  than  the  prices  fixed,  he  should  for- 
feit to  the  association  twenty-fi.ve  per  cent,  of  the  amount  of 
such  bill  as  fixed,  which  penalty  might  be  collected  in  the  name 
of  the  corporation  by  due  process  of  law.  The  defendant  Walsh 
subscribed  to  the  by-law,  but  was  found  guilty  by  the  associ- 
ation of  working  for  less  than  the  recognized  price,  thereby  in- 
curring a  penalty  of  $125,  for  the  recovery  of  which  an  action 
was  brought.^ 

After  referring  to  the  earlier  cases  the  court  reached  these 
conclusions: 

1.  **It  is  not  nor  has  it  ever  been  a  rule  of  the  common  law 

^The  Master  Stevedores'  Ass'n  ▼.  ties  engaging  in  such  combination 

Walsh,  2  Daly  (N.  Y.  C.  P.),  L  may  be  indicted  for  a  conspiracy 

'^  Referring  to  People  v.  Fisher,  14  (Case  of  the  Journeymen  Cordwain- 
Wend.  9,  hereinbefore  reviewed  (see  ers  of  the  City  of  New  York,  printed 
eec.  430),  Judge  Daly  said:  "The  feat-  by  J.  Riley,  New  York,  1810;  Case  of 
ure  which  distinguishes  this  case  Journeymen  Cordwainers  of  Pitts- 
from  the  one  under  consideration  burg,  printed  at  Pittsburg,  1811; 
{namely,  People  v.  Fisher)  is  that  co-  Case  of  the  Philadelphia  Boot  and 
ercive  measures  were  there  resorted  Shoemakers,  Yates'  Select  Cases,  144; 
to  to  compel  a  compliance,  not  only  The  Philadelphia  Journeymen  Tail- 
on  the  part  of  master  shoemakers,  ors'  Case,  PhiL,  1827,  pp.  108,  100; 
but  of  journeymen  not  members  of  People  v.  Trequier,  1  Wheeler's  Crim. 
the  association,  with  the  regulations  Cases,  142). 

the   combination   had    established.  **  In  the  present  case  the  by-law  was 

This  was  undertaking  to  interfere  limited  in  its  operation  to  the  mem- 

with  the  rights  of  others,  and  it  has  bers  composing  the  corporation,  and 

frequently  been  held  that  combina-  is  sought  to  be  enforced  against  one 

tions  to  prevent   any  journeyman  who  had  voluntarily  subscribed  to 

from  working  below  certain  rates,  or  it  In  this  respect  it  is  distinguished 

to  prevent  master  workmen  from  from  the  case  of  People  v.  Fisher  and 

employing  one  except  at  certain  from  the  other  cases  above  cited." 
rates,  are  unlawful,  and  that  the  par- 
21 
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that  any  mutual  agreement  among  journeymen  for  the  pur- 
pose of  raising  their  wages  is  an  indictable  offense,  or  that 
they  are  guilty  of  a  conspiracy  if,  by  preconcert  and  arrange- 
ment, they  refuse  to  work  unless  they  receive  an  advance  of 
wages." 

2.  The  early  English  statutes  regulating  the  prices  of  labor, 
being  wholly  inapplicable  to  this  country  in  its  colonial  con- 
dition, were  never  enforced  and  form  no  part  of  the  law  of 
the  colony  of  New  York.^ 

3.  Workmen  may  agree  as  a  body  not  to  work  below  certain 
wages,  and  there  is  a  distinction  between  associations  which 
simply  agree  not  to  work  under  certain  wages  and  illegal  com- 
binations formed  for  the  purpose  of  making  it  compulsory  upon 
journeymen  and  employers  to  conform  to  certain  prices,  or 
combinations  which  agree  not  to  work  for  any  employer  who 
employs  journeymen  workmen  for  lower  wages.    ^'But  it  may 

^  "  Chief  Justice  Gibson  declared  Id  been  Ulegal;  as  in  the  case  of  jour- 
1831  that  it  had  never  been  decided  neymen  conspiring  to  raise  their 
in  England  that  it  was  unlawful  for  w^ges,  each  may  insist  upon  raising 
journeymen  to  agree  that  they  would  his  wages  if  he  can,  but  if  several 
not  work,  except  for  certain  wages,  meet  for  the  same  purpose,  it  is  ille- 
or  for  master  workmen  to  agree  that  gal,  and  the  parties  may  be  indicted 
they  would  not  employ  any  journey-  for  conspiracy, 
men  except  at  certain  rates.  Com-  *'  In  the  case  of  the  Hartford  Car- 
monwealth  v.  Carlisle,  1  Hall's  Jour-  pet  Weavers,  tried  before  the  supe- 
nal  of  Jurisprudence  for  1823,  p.  325.  rior  court  in  Connecticut,  in  1836, 
And  in  corroboration  of  the  state-  printed  at  Hartford,  1836,  Chief  Jus- 
ment  of  this  very  accurate  and  emi-  tice  Williams  told  the  jury  that  if 
nent  jurist,  I  would  add  that  I  have  the  real  nature  of  the  agreement  be- 
examined  down  to  the  present  time,  tween  the  defendants  was  an  agree- 
and  have  found  no  case,  either  in  ment  not  to  work  below  certain 
this  country  or  in  England,  in  which  prices,  that  that  was  not  an  indict- 
any  such  decision  has  been  rendered,  able  offense  nor  the  subject  of  a 
In  some  of  the  elementary  writers  civil  action;  that  it  had  been  so  de- 
there  are  passages  giving  counte-  termined  in  that  court,  and  under 
nance  to  such  a  doctrine,  and  there  this  ruling  the  defendants  were  ac- 
are  some  observations  of  judges  to  quitted.  This  case  is  entitled  to  great 
the  same  effect.  Justice  Gross  said,  weight  It  was  tJie  third  trial.  A 
in  The  King  v.  Mawbey,  6  Term  R.  great  deal  of  time  was  given  to  it, 
636,  that  in  many  cases  an  agree-  more  than  seventy  witnesses  having 
ment  to  do  a  certain  thing  has  been  been  examined.  It  was  elaborately 
considered  the  subject  of  indictment  argued  by  counsel,  and  the  ruling  of 
for  a  conspiracy,  though  the  same  the  chief  justice  was  made  after  the 
act,  if  done  separately  by  each  in-  case  had  been  considered  upon  ap- 
dividual,  without  any  agreement  peal.''  Master  Stevedores'  Ass'n  v.. 
among  themselves,  would  not  have  Walsh,  3  Daly,  at  p.  7. 
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be  in  their  power  to  secure  by  associated  effort  what  it  would 
not  be  possible  for  any  one  of  them  to  accomplish  alone;  and 
that  they  should  have  the  right  to  associate  together  for  the 
mutual  protection  of  their  individual  interest  is  so  plain  that 
it  is  singular  that  it  should  ever  have  been  questioned."  The 
right  of  workingmen  to  associate  together  for  mutual  protec- 
tion of  their  individual  interest  is  plain.* 

4.  It  is  better  for  the  law  to  leave  employers  and  employees 
free  to  form  such  associations  as  they  please  in  relation  to 
rates  of  compensation  so  long  as  the  associations  are  volun- 
tary. These  associations  will  act  upon  each  other;  if  the  em- 
ployees demand  too  much  or  the  employers  offer  too  little, 
such  condition  cannot  continue  for  long  or  be  productive  of 
any  serious  inconvenience  to  the  community,  as  that  side  must 
ultimately  give  way  the  demands  of  which  are  not  founded  in 
reason  and  justice.*  Where,  however,  combinations  are  formed 
to  intimidate  employers  or  to  coerce  other  employees,  it  matters 
little  what  are  the  measures  adopted,  if  the  object  is  to  inter- 

1  In  this  oonneotion  Judge  Daly  sum  which  should  be  required  for  a 
said:  ''Journeymen  may  be  as  well  day's  wages  may  be  fluctuating  and 
acquainted  as  their  employers  with  uncertain,  through  the  operation  of 
the  causes  which  affect  the  price  of  other  causes  than  those  of  demand 
labor,  and  in  this  country  are  gener-  and  supply,  such  as  the  instability  of 
ally  weU  informed  in  such  matters  the  currency,  by  which  the  value  of 
They  may  be  quite  as  weU  able  to  the  paper  representative  of  a  dollar 
judge  whether  the  ordinary  profits  changes  as  the  circulating  medium 
of  employers  justify  a  reduction  or  is  increased  or  diminished.  These 
an  increase  in  the  rate  of  wages,  are  matters  for  the  consideration  of 
Why,  then,  should  they  not  have  the  the  workmen  as  weU  as  all  other 
right  to  come  together  to  consider  causes  affecting  the  price  of  their 
the  condition  of  the  branch  of  in-  labor;  and  if  they  come  together,  and 
dustry  in  which  they  are  operatives,  as  a  result  of  their  deliberations  con- 
to  impart  information  to  each  other,  elude  that  a  certain  rate  would  be 
to  exchange  their  views  and  discuss  just  and  reasonable,  and  that  they 
in  a  body  a  matter  in  which  they  are  will  not  work  for  less,  it  would  be  the 
so  deeply  interested?  Merchants  height  of  injustice  to  call  such  an  act 
meet  daily  upon  'Change  that  they  a  crime,  by  declaring  that  it  was,  in 
may  be  thoroughly  informed  upon  all  the  language  of  the  statute,  unlaw- 
matters  relating  to  the  traffic  in  fully  conspiring  to  commit  an  act  in- 
which  they  are  engaged;  and  why  jurious  to  trade  or  commerce,  for 
should  not  journeymen  meet  to-  which  each  of  them  may  be  indicted 
gether  to  consider  and  act  upon  a  and  punished."  Idem, 
subject  so  important  to  them  as  the  ^  Citing  IL  v.  Harris^  1  Carr.  ft 
general  rate  of  wages  ?    The  exact  Marsh.  662. 
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fere  with  the  rights  of  others  and  to  control  their  free  action, 
such  combination  is  illegal.^ 

5.  Every  man  has  the  right  to  fix  the  price  of  his  labor  and 
to  work  for  whom  he  pleases ;  every  employer  has  the  corro- 
sponding  right  to  determine  for  himself  whom  he  will  employ 
and  what  wages  he  will  pay.  Any  attempt  at  force,  threats, 
intimidation  or  other  coercive  means  to  control  a  man  in  the 
fair  and  lawful  exercise  of  these  rights  is  an  act  of  oppression, 
and  any  combination  for  such  purpose  is  a  conspiracy.    , 

*^  It  may  therefore  be  laid  down  as  the  result  of  this  exam- 
ination, that  it  is  lawful  for  any  number  of  journeymen  or  of 
master  workmen  to  agree,  on  the  one  part  that  they  will  not 
work  below  certain  rates,  or  on  the  other  that  they  will  not 
pay  above  certain  prices;  but  that  any  association  or  combina- 
tion for  the  purpose  of  compelling  journeymen  or  employers 
to  conform  to  any  rule,  regulation  or  agreement  fixing  the  rate 
of  wages,  to  which  they  are  not  parties,  by  the  imposition  of 
penalties,  by  agreeing  to  quit  the  service  of  any  employer  who 
employs  a  journeyman  below  certain  rates,  unless  the  journey- 
man pays  the  penalty  imposed  by  the  combination,  or  by  men- 
aces, threats,  intimidations,  violence  or  other  unlawful  means, 
is  a  conspiracy  for  which  the  parties  entering  into  it  may  be 
indicted." 

1  '^  It  was  held  under  the  English  coeroive  measures  were  resorted  to, 

statute  I  have  referred  to  that  it  did  either  to  prevent  master  workmen 

not  authorize  workmen  to  combine  from  employing  journeymen  except 

for  the  purpose  of  indicating  to  a  at  certain  rates,  or  to   intimidate 

master  whom   he  should    employ  journeymen  from  engaging  below 

(Rex  V.  Bykerdike,  1  M.  &  Rob.  179);  such  rates,  or  to  compel  them  to  be- 

and  the  several  convictions  in  this  come  members  of  the  combination." 

country  have  been  in  cases  where  Idem. 
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§  52J5|  536.  Conspiracy  to  oppress  by  inducing  a  strika 

527.  Lawlessness  not  an  essential  element  in  a  strike. 
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^580-532.  Oppressive  rules  and  by-laws  of  union. 
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§  445.  Combinations  for  (A)  unlawful  and  (B)  oppressive 
objects. —  Having  followed  the  development  of  the  law  con- 
oerning  labor  combinations  as  illustrated  by  certain  leading 
cases,  it  will  facilitate  further  investigation  to  group  the  later 
decisions  under  the  following  heads : 

(A)  Combinations  of  labor  which  are  conspiracies  because 
the  means  or  objects  are  unlawful.  [Nfeedless  to  say,  if  the 
acts  contemplated  are  of  a  criminal  character,  then  the  com- 
bination is  a  criminal  conspiracy. 

(fi)  Combinations  of  labor  which  are  conspiracies  because 
the  means  or  objects  are  oppressive.  Many  combinations  of 
labor,  legal  in  their  inception,  become  illegal  by  resorting  to 
means  and  measures  highly  injurious  and  oppressive. 

§  446.  Scope  and  elfect  of  decisions  affecting  labor  organ- 
izations.—  In  considering  any  particular  decision  affecting 
labor  combinations  —  and  for  that  matter  combinations  of  cap- 
ital,—  not  only  the  facts  in  the  particular  case  must  be  care- 
fully examined,  but  the  nature  of  the  case  presented  must  be 
constantly  borne  in  mind.  Labor  organizations  come  before 
the  courts  in  the  following  manner: 

(1)  As  criminal  conspiracies  —  by  complaint,  indictment  or 
information  on  behalf  of  the  people. 

(2)  As  civil  conspiracies — (a)  by  action  on  the  case  for  dam- 
ages occasioned  by  the  conspiracy;  (b)  by  actions  at  law,  the 
object  of  which  is  to  enforce  some  by-law  or  provision  of  the 
fundamental  agreement  of  the  combination. 

(3)  As  either  civil  or  criminal  conspiracies, —  by  proceedings 
in  a  court  of  equity  to  enjoin  the  prosecution  of  the  unlawful, 
oppressive  or  injurious  purposes  and  acts  of  the  combination. 

(1)  As  criminal  conspiracies, — In  criminal  prosecutions,  where 
every  intendment  is  in  favor  of  the  accused,  the  language  of 
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the  trial  court  in  charging  the  jury,  or  of  the  appellate  tribu- 
nal in  reviewing  the  case,  may  be  in  its  general  and  sweeping 
terras  more  favorable  to  combinations  than  the  law  really 
warrants.  It  is  not  always  safe  to  quote  such  language  in  a 
civil  case  wherein  the  legality  of  a  combination  is  called  in 
question.  A  given  combination  may  not  be  a  criminal  con- 
spiracy and  yet  may  be  a  civil  conspiracy,  liable  for  damages 
occasioned,  and  also  subject  to  injunction  from  a  court  of 
equity.  It  is  the  habit  of  both  courts  and  lawyers  to  quote  in- 
discriminately from  both  the  civil  and  criminal  cases,  and  the 
result  is  a  jumble  of  irreconcilable  dicta.  Every  citation  of  a 
case  involving  the  legality  of  a  combination  should  be  accom- 
panied by  a  statement  of  facts  sufficiently  comprehensive  to 
make  the  application  of  the  decision  plain,  and  to  indicate 
whether  the  case  was  of  a  criminal  or  civil  character.  If  the 
case  be  of  a  criminal  character,  it  is  needless  to  say  that  much 
that  may  be  said  by  the  court  in  favor  of  combinations  by  way 
of  extenuation  has  no  application  whatsoever  in  cases  of  a 
civil  character.  A  combination  that  is  entirely  innocent  be- 
fore the  criminal  law  maybe  of  an  exceedingly  tyrannical  and 
oppressive  nature  when  judged  civilly.  The  courts  when  de-. 
fining  the  rights  of  labor  in  a  criminal  case  frequently  use  lan- 
guage of  a  character  so  sweeping  that  it  has  to  be  materially 
modified  when  a  combination  of  the  same  character  and  for 
the  same  purpose  is  before  the  civil  tribunal. 

(2)  As  civil  conspiracies. —  It  is  not  often  that  labor  com- 
binations are  sued  for  damages  occasioned  by  their  oppressive 
and  injurious  acts,  for  the  reason  that  comparatively  few  labor 
organizations  are  incorporated,  and  nearly  all,  whether  incor- 
porated or  unincorporated,  are  irresponsible  pecuniarily.  How- 
ever, there  are  a  number  of  such  cases,  as  will  be  seen  further 
on  in  this  chapter.  It  is  still  more  seldom  that  labor  organi- 
zations appear  in  civil  courts  in  the  endeavor  to  enforce  some 
of  their  by-laws,  rules  or  regulations,  but  there  are  cases  involv- 
ing the  validity  of  such  by-laws,  rules  and  regulations,  and  inci- 
dentally thereto  the  validity  of  the  entire  organization.  In  both 
these  classes  of  cases  the  legality  of  the  combination  is  made  to 
turn  upon  facts  and  considerations  which  would  have  little  or 
no  bearing  in  a  criminal  prosecution.  It  is  therefore  important 
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in  considering  these  cases  and  applying  the  general  principles 
announced  therein  to  bear  in  mind  that  thej  are  civil  as  dis^ 
tingnished  from  criminal  cases,  and  that  what  the  court  says 
in  one  may  have  no  application  whatsoever  in  the  other.  In 
the  criminal  cases  the  courts,  as  already  suggested,  frequently  in- 
dulge in  sweeping  generalizations  regarding  the  rights  of  labor, 
which  generalizations  may  cover  the  rights  of  labor  under  crim- 
inal law,  but  which  are  entirely  too  broad  and  comprehensive 
to  accurately  describe  the  rights  of  labor  on  the  civil  side.  Per 
contra^  the  courts  on  the  civil  side,  in  limiting  the  power  of  a 
combination  to  wilfully  and  maliciously  injure  or  oppress  a 
third  party,  frequently  have  occasion  to  lay  down  propositions 
so  restrictive  in  their  nature  that,  if  applied  in  a  criminal  case, 
combinations  would  be  held  to  be  criminal  conspiracies  when 
they  contained  absolutely  no  criminal  element  whatsoever. 

(8)  Courts  of  equity, —  Courts  of  equity  are  frequently  mis- 
led by  the  confusion  referred  to  in  the  foregoing  paragraphs. 
On  the  one  side  the  court  is  misled  in  the  direction  of  leniency 
by  language  taken  from  decisions  in  criminal  cases  which  seems 
to  hold  broadly  that  no  combination  is  illegal  unless  it  is  crim- 
inal. On  the  other  hand  courts  of  equity  are  misled  on  the 
side  of  severity  by  propositions  taken  from  civil  cases  which 
seem  to  intimate  that  all  combinations  are  of  a  criminal  char- 
acter if  they  oppress  or  injure  others. 

These  general  considerations  are  important  to  bear  in  mind 
throughout  the  discussion  of  the  cases  that  are  about  to  be  re- 
viewed. It  is  utterly  impossible  to  reconcile  the  many  con- 
flicting propositions  that  have  been  laid  down  by  the  different 
courts  in  connection  with  labor  combinations.  It  frequently 
happens,  however,  that  a  careful  consideration  of  the  facts  in- 
volved, and  whether  the  case  is  a  criminal  or  a  civil  case,  help 
to  evolve  propositions  of  some  general  validity  —  propositions 
which  tend  to  reconcile  decisions  and  dicta  otherwise  irrecon- 
cilable. 

A.  Conspiracies  of  Labor  to  Do  That  Which  is  Unlawful. 

§  447,  To  hinder  and  delay  United  States  mail. —  A  com- 
bination which  contemplates  either  as  one  of  its  objects  or  as 
a  means  to  an  end  the  interruption  of,  or  interference  with. 
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United  States  mail,  is  a  conspiracy,  and  all  parties  to  such  com- 
bination are  guilty  of  conspiracy.^ 

§  448.  And  if  employers,  who  are  engaged  in  a  contest  with 
certain  of  their  employees,  agree  among  themselves  that,  for 
the  purpose  of  creating  public  sympathy,  or  for  any  other  pur- 
pose, they  will  discharge  men  from  their  employ  for  the  pur* 
pose  of  stopping  the  running  of  mail  trains,  such  combination 
amounts  to  a  conspiracy.^ 

1  United  States  v.  Debs  et  aL  (1894),  a  position.     Yonr   door,  therefore, 

63  Fed.  R.  436.  ought  to  be  open  to  all  inquiry  com- 

3  United  States  v.  Debs  et  aL  (1894),  ing  from  every  source  that  is  founded 

63  Fed.  R.  436.  on  something  more  than  mere  rumor 

This  is  a  branch  of  the  famous  or  conjecture;  in  other  words,  on 
Debe  case.  It  was  claimed  by  the  something  that  has  tangible  form, 
striking  employees  that  the  railroad  It  is  stated  in  print  that  some  of  our 
companies  conspired  together  to  dis-  fellow-citizens  believe  that  the  inter* 
charge  employees  who  were  willing  ruption  of  the  mails  and  of  inter- 
to  operate  mail  trains,  for  the  sole  state  commerce,  into  which  you  are 
purpose  of  obstructing  and  inter-  inquiring,  was  the  result  of  a  con- 
rupting  the  carrying  of  mail,  hoping  spiracy  on  the  part  of  men  higher  in 
thereby  to  enlist  the  sympathy  of  the  railroads  than  the  employeea  If 
the  public  on  behalf  of  the  railway  two  or  more  men,  no  matter  whab 
companiea  The  charge  was  brought  their  position  in  the  railroad  com- 
to  the  attention  of  Judge  Grosscupb  pany  may  have  been,  wrongfully  and 
At  that  time  the  grand  jury  had  corruptly  agreed  among  themselves^ 
under  consideration  (see  United  either  for  the  purpose  of  creating 
States  V.  Debs,  63  Fed.  R  486)  the  public  sympathy  in  a  threatened 
whole  subject-matter  of  the  strike,  strike,  or  for  any  other  purpose,  that 
Judge  Grosscup  called  them  back  they  would  cause  the  mail  trains 
and  gave  them  a  supplemental  and  trains  carrying  int«rstate  com- 
charge  regarding  the  aUegation  that  merce  to  be  stopped,  and  did  acts  in 
the  railroad  companies  themselves  pursuance  of  that  agreement,  they 
were  conspiring  to  obstruct  the  are  guilty  of  conspiracy.  If  two  or 
mails.  In  the  course  of  this  charge  more  men  agreed  wrongfully  and 
the  judge  said:  corruptly  among  themselves  that» 

"  No  man  is  above  the  law.    The  for  the  purpose  of  creating  publio 

line  of  criminality  or  innocence  is  sympathy  in  this  strike,  they  would 

not  drawn  between  classes,  but  only  discharge  men  from  their  employ 

between  men  who  violate  the  law  who  otherwise  would  not  have  been 

and  men  who  do  not.    The  fact  that  discharged,  intending  that  such  dis- 

a  man  may  occupy  a  high  position  charge  should  stop  the  running  of  the 

does  not  exempt  him  from  indict-  mail  or  interstate-commerce  trains^ 

ment  and  trial  simply  because  he  and  thereby  raise  public  indignation, 

does  occupy  a  high  position.    The  they  would  be  guilty  of  conspiracy, 

fact  that  a  man  may  occupy  a  lower  If  two  or  more  men,  in  view  of  a 

IX)sition  does  not  exempt  him  from  threatened  strike,  agreed  wrongfully 

making  known  his  grievances  to  you,  and  corruptly  that  they  would  not 

simply  because  he  may  occupy  such  employ  men  to  take  the  places  ot 
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§  449.  A  combination  the  object  of  which  is  to  induce  the 
'employees  of  railroads  carrying  the  mails  to  strike,  and  also  to 
prevent  by  threats  or  violence  others  from  taking  the  places  of 
the  striking  employees,  is  a  criminal  conspiracy.^ 

§  450.  A  combination  of  two  or  more  leaders  of  a  labor  as- 
sociation to  advance  their  own  personal  ambition  or  satisfy 
their  private  malice  by  insisting  under  effective  penalties  and 
threats  that  the  members  of  the  association  shall  strike,  and 
thereby  obstruct  either  the  United  States  mails  or  interstate 
commerce,  is  a  criminal  conspiracy.* 

the  men  who  had  quitted  the  serv-  tute  a  general  uprising  in  that  par- 
ice,  but  would  allow  the  trains  to  ticular  locality,  and  as  threatens  for 
stand  still,  for  the  sake,  merely,  of  the  time  being  the  civil  and  political 
creating  public  sympathy  or  indigna-  authority,  then  the  fact  of  an  iusnr- 
tion  against  the  strikers,  they  would  rection,  within  the  meaning  of  the 
be  guilty  of  conspiracy,  unless  the  law,  has  been  established;  and  he 
circumstances  and  situation  were  who  by  speech,  writing  or  other  in- 
such  that  the  employment  of  new  ducement  assists  in  setting  it  on  foot, 
men,  reasonably  viewed,  would  lead  or  carrying  it  along,  or  gives  to  it  aid 
ito  danger  to  those  men,  or  danger  to  or  comfort,  is  guilty  of  a  violation  of 
the  railroad  pro|>erty,  or  danger  to  law.  It  is  not  necessary  that  there 
any  public  interest  As  I  said,  every  should  be  bloodshed;  it  is  not  neces- 
man  is  entitled  to  bring  a  complaint  sary  that  its  dimensions  should  be  so 
•of  any  one  of  these  charges  to  your  portentious  as  to  insure  probable  suo- 
. attention,  if  he  brings  it  with  tan-  cess,  to  constitute  an  insurrection, 
gible  evidence, —  something  that  is  It  is  necessary,  however,  that  the 
not  mere  hearsay  or  rumor,  but  some-  rising  should  be  in  opposition  to  the 
thing  upon  which  you  can  place  your  execution  of  the  laws  of  the  United 
judgment;  and  it  is  the  duty  of  the  States,  and  should  be  so  formidable 
district  attorney  to  submit  it  to  you  as  for  the  time  being  to  defy  the  au- 
and  of  the  membera  of  the  grand  thority  of  the  United  States.  When 
jury  to  hear  it."  men  gather  to  resist  the  civil  or  po- 

1  In  re  Charge  to  Grand  Jury  (1894),  litical  power  of  the  United  States,  or 
62  Fed.  R.  828.  to  oppose  the  execution  of  its  laws, 

2  In  re  Charge  to  Grand  Jury  (1894),  and  are  in  such  force  that  the  civil 
62  Fed.  R.  828.  In  the  course  of  the  authorities  are  inadequate  to  put 
charge  Judge  Grosscup  said:  "The  them  down,  and  a  considerable  mili* 
laws  of  the  United  States  forbid,  tary  force  is  needed  to  accomplish 
under  penalty,  any  person  from  ob-  that  result,  they  become  insurgents; 
structing  or  retarding  the  passage  of  and  every  person  who  knowingly  in- 
the  mail,  and  make  it  the  duty  of  the  cites,  aids  or  abets  them,  no  matter 
officers  to  arrest  such  offenders  and  what  his  motives  may  be,  is  likewise 
bring  them  before  the  court  If,  an  insurgent  The  penalty  for  the 
therefore,  it  shall  appear  to  you  that  offense  is  severe,  and,  as  I  have  said, 
any  person  or  persons  have  wilfully  is  designed  to  protect  the  govem- 
obstructed  or  retarded  the  mails,  and  ment  and  its  authority  against  direct 
that  their  attempted  arrest  for  such  attack."  Continuing,  the  court  said: 
•offense  has  been  opposed  by  such  a  *'  The  mails  are  iu  the  special  keep- 
Jiumber  of  persons  as  would  consti-  ing  of  the  government  and  laws  of 
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§  451.  To  interfere  with  interstate  commerce. —  A  combi- 
nation the  object  of  which  is  to  induce  the  officers  of  a  railway 
company  engaged  in  interstate  commerce,  and  subject  to  the 
provisions  of  the  interstate  commerce  act,  to  refuse  to  receive 

the  United  States.  To  insure  their  merce,  and  any  conspiracy  in  re- 
unhindered  transmission,  it  is  made  straint  of  such  trade  or  commerce  is 
an  offense  to  knowingly  and  wilfully  an  offense  against  the  United  States, 
obstruct  or  retard  the  psissage  of  the  To  restrain  is  to  prohibit,  limit,  con- 
mail,  or  any  carriage,  horse,  driver,  fine,  or  abridge  a  thing.  The  restraint 
or  carrier  carrying  the  same.  It  is  may  be  permanent  or  temporary.  It 
also  provided  that  *  if  two  or  more  may  be  intended  to  prohibit,  limit  or 
pei'sons  conspire  together  to  commit  abridge  for  all  time,  or  for  a  day  only, 
any  offense  against  the  United  States,  The  law  draws  no  distinction  in  this 
and  one  or  more  of  such  parties  do  respect.  Ck)mmerce  of  this  charac- 
any  act  to  effect  the  object  of  the  ter  is  intended  to  be  free,  except  sub- 
conspiracy,*  all  the  parties  thereto  ject  to  regulation  by  law,  at  all  times 
shall  be  subject  to  a  penalty.  Any  and  for  all  periods.  Temporary  re- 
person  knowingly  and  wilfully  straint  is  therefore  as  intolerable  as 
doing  any  act  which  contributes,  or  permanent,  and  practical  restraint 
is  calculated  to  contribute,  to  ob-  by  actual  physical  interference  as 
structing  or  hindering  the  mails,  or  criminal  as  that  which  flows  from 
who  knowingly  or  wilfully  takes  a  the  arrangements  of  business  and  or- 
part  in  such  act^s  no  matter  how  ganization.  Any  physical  interfer- 
trivial,  if  intentional,  is  guilty  of  vio-  ence,  therefore,  which  has  the  effect 
lating  the  first  of  these  provisions;  of  restraining  any  passenger,  car  or 
and  any  person  who  conspires  with  thing  constituting  an  element  of  in- 
one  or  more  persons,  one  of  whom  terstate  commerce  forms  the  foun- 
subsequently  commits  the  offense,  is  dation  for  this  offense.  But  to  com- 
likewise  guilty  of  an  offense  against  plete  this  offense  as  also  that  of 
the  United  States.  What  constitutes  conspiracy,  to  obstruct  the  mails, 
conspiracy  to  hinder  or  obstruct  the  there  must  exist,  in  addition  to  the 
mails  will  be  touched  upon  in  connec-  overt  act  and  purpose,  the  element  of 
tion  with  the  subject  to  which  I  now  criminal  conspiracy.  What  is  crim- 
call  your  attention.  The  constitution  inal  conspiracy  ?  If  it  shall  appear 
places  the  regulation  of  commerce  to  you  that  any  two  or  more  persons 
between  the  several  states,  and  be-  corruptly  or  wrongfully  agreed  with 
tween  the  states  and  foreign  nations,  each  other  that  the  trains  carrying 
within  the  keeping  of  the  United  the  mails  and  interstate  commerce 
States  government.  Anything  which  should  be  forcibly  arrested,  ob- 
is designed  to  be  transported  for  com-  structed  and  restrained,  such  would 
mercial  purposes  from  one  state  to  clearly  constitute  a  conspiracy.  If  it 
another,  and  is  actually  in  transit,  shall  appear  to  you  that  two  or  more 
and  any  passenger  who  is  actually  persons  corruptly  or  wrongfully 
engaged  in  any  such  interstate  com-  agreed  with  each  other  that  the  em- 
mercial  transaction,  and  any  car  or  ployees  of  the  several  railroads  carry- 
carriage  actually  transporting  or  en-  ing  the  mails  and  interstate  com- 
gaged  in  transporting  such  passen-  merce  should  quit,and  that  successors 
ger  or  thing,  are  the  agencies  and  should,  by  threiits,  intimidation  or 
subject-matter    of   interstate    com-  violence,  be  prevented  from  taking 
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and  transport  interstate  trade  from  another  railway  company 
for  the  purpose  of  injuring  the  latter,  is  a  criminal  conspiracy.^ 

§  452.  A  combination  of  locomotive  engineers  the  object  of 
which  is  to  attain  certain  ends  by  interfering  with  the  trans- 
portation of  interstate  commerce  is  a  conspiracy.* 

There  was  a  strike  among  the  locomotive  engineers  upon  the 
Toledo,  A.  A.  &  N.  M.  Ky.  Co.*    In  pursuance  of  the  objects 

their  places,  such  would  constitute  a  A  strong  and  complete  organization 

conspiracy.*'  is  maintained  for  the  systematic  gov- 

1 T.,  A.  A.  &  N.  M.  Ry.  Ca  v.  Penn.  emment  of  the  brotherhood,  and  its 

Co.  et  aL  (1893),  54  Fed.  R  730.  rules  are  well  adapted  to  establishing 

3  T.,  A.  A.  &  N.  M.  Ry.  Ca  v.  Penn.  and  carrying  out  general  and  local 

Ca  et  al.  (1893),  54  Fed.  R  780.  plans  with  respect  to  the  terms  of 

Judge Taft,  in  passing  upon  a  motion  employment  of  its  members.  Sub- 
for  a  temporary  injunction  in  this  mission  to  these  plans,  when  once 
case,  gave  the  following  history  of  adopted  by  requisite  vote,  is  required 
the  Association  of  Locomotive  Engi-  of  every  member  on  penalty  of  ex- 
neers:  "The  Brotherhood  of  Loc-o-  pulsion.  The  management  of  con- 
motive  Engineers  is  an  association  or-  troversies  with  employer  companies 
ganized  in  1863,  whoee  members  are  is  immediately  with  a  chairman  of  a 
locomotive  engineersinactiveservice  standing  general  adjustment  com- 
in  tlie  United  States,  Mexico  and  the  mittee  for  the  particular  railroad  sys- 
Dominion  of  Canada.  Their  number  is  tem  involved,  and  afterwards  with 
thirty-five  thousand.  The  engineers  the  grand  chief.  The  grand  chief 
engaged  with  the  defendant  compa-  has  large  judicial  and  executive  po w- 
nies  are  most  of  them  members  of  the  ers.  He  is  the  ultimate  authority 
brotherhood.  The  purpose  of  the  always  called  in  to  adjust  differences 
brotherhood  is  declared  in  its  consti-  between  members  and  their  em- 
tution  to  be  '  more  effectually  to  ployer,  and  he  is  the  one  to  whom 
combine  the  interests  of  locomotive  appeals  are  made  to  settle  disputes 
engineers,  to  elevate  their  standing  arising  between  members  and  sub- 
as  such,  and  their  character  as  men.'  divisions.  He  is  also  the  head  of  the 
These  ends  are  sought  to  be  obtained  insurance  company. " 
by  requiring  that  every  member  shall  '  *'  A  '  legal '  strike,  in  brotherhood 
be  a  man  of  good  moral  character,  of  parlance,  means  one  consented  to  by 
temperate  habits,  and  a  locomotive  the  grand  chief.  His  consent  is  nee- 
engineer  in  actual  service  with  a  essary,  under  the  rules  of  the  order, 
year's  experience,  and  by  imposing  to  entitle  the  men  thus  out  of  em- 
the  i)enalty  of  expulsion  upon  any  ployment  to  the  three  months'  pay 
member  guilty  of  disgraceful  con-  alio  wed  to  striking  members.  Arthur 
duct  or  drunkenness,  of  neglect  of  admits  that  the  particular  law  to 
duty  of  injury  totheproperty^of  the  which  he  referred  in  this  dispatch 
employer,  or  of  endangering  the  lives  was  one  adopted  by  the  brotherhood 
of  persona  A  mutual  insurance  as-  at  Denver  three  years  ago,  but  which 
sociation  is  supported  in  connec-  is  not  published  in  the  printed  copy  of 
tion  with  the  brotherhood,  in  which  the  constitution  and  by-laws.  It  is 
every  member  is  required  to  carry  a  as  follows:  'Twelfth.  That  hereafter, 
policy,  and  there  is  an  efficient  em-  when  an  issue  has  been  sustained  by 
ployment  bureau  for  the  members,  the  grand  chief,  and   carried  into 
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of  the  strike  certain  railway  companies  were  directed  by  the 
chief  of  the  locomotive  engineers  not  to  ask  their  engineers 
to  handle  freight  from  the  T.,  A.  A.  &  N.  M.  Ey.  Co.  after  a 
certain  date.  The  latter  railroad  company  filed  its  bill  praying 
that  the  other  railroad  companies  might  be  enjoined  from  re- 
fusing to  handle  interstate-commerce  freight  delivered  to  them 
by  the  complainant  road.  The  restraining  order  was  granted, 
and  the  chief  of  the  association  of  locomotive  engineers  was 
directed  to  rescind  any  order  which  he  might  have  promulgated 
to  members  of  his  association  instructing  them  to  refuse  to 
handle  complainant's  freight.  Under  the  advice  of  coupsel  the 
chief  of  the  engineers  obeyed  and  lifted  the  so-called  "em- 
bargo." In  passing  upon  the  various  questions  presented  ^  Judge 
Taf t  called  attention  to  the  sections  of  the  Revised  Statutes  of 
the  United  States  requiring  common  carriers  engaged  in  in- 
terstate commerce  to  handle  without  discrimination  freight 
offered  for  transportation,^  and  proceeded :  "  All  persons  com- 
bining to  carry  out  rule  12  of  the  brotherhood  against  the  com- 
plainant company,  if  any  one  of  them  does  an  act  in  furtherance 
of  the  combination,  are  punishable  under  the  foregoing  section. 
This  is  true  because,  as  already  shown,  the  object  of  the  con- 
spiracy is  to  induce,  procure  and  compel  the  managing  officers 
of  the  defendant  companies  to  refuse  equal  facilities  to  the  com- 
plainant for  the  interchange  of  interstate  freight,  which,  as  we 
have  seen,  is  an  offense  against  the  United  States.  For  Arthur 
to  send  word  to  the  committee  chairmen  to  direct  the  men  to 
refuse  to  handle  interstate  freight  of  the  complainant,  and  to 
notify  the  managing  officers  of  the  defendant  companies  with 
the  intention  of  procuring  them  to  do  so,  all  in  execution  of 
rule  12,  is  an  act  in  furtherance  of  the  conspiracy  to  procure 
the  managing  officers  of  the  defendant  companies  to  commit 

effect  by  the  Brotherhood  of  Loco-  hood  of  Locomotive  Engineers  is  at 

motive  Engineers,  it  shall  be  reoog-  issue  until  the  grieyance  or  issue  of 

nized  as  a  violation  of  obligation  for  whatever  nature  or  kind  has  been 

a  member   of  the  Brotherhood  of  amicably  settled.'" 

Locomotive  Engineers'  Association,  ^And  upon  the  effect  of  rule  13 

who  may  be  employed  on  a  railroad  given  in  above  note. 

running  in  connection  with  or  ad ja-  ^g^e  24  Stats,  at  Large,  879;  25 

cent  to  said  road,  to  handle  the  prop-  Stats,  at  Large,  855.    And  also  re- 

erty  belonging  to  said  railroad  or  ferred  to  the  federal  statute  defin- 

system  in  any  way  that  may  benefit  ing  conspiracies.    See  sec.  5440,  B.  SL 

said  company  in  which  the  Brother- 
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a  crime,  and  subjects  him  and  all  conspiring  with  him  to  the 
penalties  of  section  5440,  Eevised  Statutes.  Again,  for  the  men, 
in  furtherance  of  rule  12,  either  to  refuse  to  handle  the  freight 
or  to  threaten  to  quit,  or  actually  to  quit,  in  order  to  procure  or 
induce  the  ofiScers  of  the  defendant  companies  to  violate  the 
provisions  of  the  interstate  commerce  law,  would  constitute  acts 
in  furtherance  of  the  conspiracy,  and  would  render  them  also 
liable  to  the  penalty  of  the  same  section.  But  it  is  said  that  it 
cannot  be  unlawful  for  an  employee  either  to  threaten  to  quit 
or  actually  to  quit  the  service  when  not  in  violation  of  his  con- 
tract, because  a  man  has  the  inalienable  right  to  bestow  his 
labor  where  he  will  and  to  withhold  his  labor  as  he  will.  Gen- 
erally speaking,  this  is  true,  but  not  absolutely.  If  he  uses  the 
benefit  which  his  labor  is  or  will  be  to  another,  by  threatening 
to  withhold  it  or  agreeing  to  bestow  it,  or  by  actually  with- 
holding it  or  bestowing  it,  for  the  purpose  of  inducing,  procur- 
ing or  compelling  that  other  to  commit  an  unlawful  or  criminal 
act,  the  withholding  or  bestowing  of  his  labor  for  such  a  pur- 
pose is  itself  an  unlawful  and  criminal  act.  The  same  thing 
is  true  with  regard  to  the  exercise  of  the  right  of  property. 
A  man  has  the  right  to  give  or  sell  his  property  where  he  will ; 
but  if  he  give  or  sell  it,  or  refuse  to  give  or  sell  it,  as  a  means 
of  inducing  or  compelling  another  to  commit  an  unlawful  act, 
his  giving  or  selling  it  or  refusal  to  do  so  is  itself  unlawful. 
Herein  is  found  the  difference  between  the  act  of  the  employees 
of  the  complainant  company  in  combining  to  withhold  the  ben- 
efit of  their  labor  from  it  and  the  act  of  the  employees  of  the 
defendant  companies  in  combining  to  withhold  their  labor  from 
them ;  that  is,  the  difference  between  the  strike  and  the  boy- 
cott. The  one  combination,  so  far  as  its  character  is  shown  in 
the  evidence,  was  lawful,  because  it  was  for  the  lawful  purpose 
of  selling  the  labor  of  those  engaged  in  it  for  the  highest  price 
obtainable  and  on  the  best  terms.  The  probable  inconvenience 
or  loss  which  its  employees  might  impose  on  the  complainant 
company  by  withholding  their  labor  would,  under  ordinary  cir- 
cumstances, be  a  legitimate  means  available  to  them  for  induc- 
ing a  compliance  with  their  demands.  But  the  employees  of 
defendant  companies  are  not  dissatisfied  with  the  terms  of  their 
employment.  So  far  as  appears  those  terms  work  a  mutual  ben- 
efit to  employer  and  employed.    What  the  employees  threaten* 
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to  do  is  to  deprive  the  defendant  companies  of  the  benefit  thus^ 
accruing  from  their  labor,  in  order  to  induce,  procure  and  com- 
pel the  companies  and  their  managing  officers  to  consent  to  da 
a  criminal  and  unlawful  injury  to  the  complainant.  Neither 
law  nor  morals  can  give  a  man  the  right  to  labor  or  withhold 
his  labor  for  such  a  purpose." 

The  judge  continued :  "  We  have  thus  considered  with  some 
care  the  criminal  character  of  rule  12  and  its  enforcement,  not 
only  because,  as  will  presently  be  seen,  it  assists  in  determin- 
ing the  civil  liabilities  which  grow  out  of  them,  but  also  be- 
cause we  wish  to  make  plain,  if  we  can,  to  the  intelligent  and 
generally  law-abiding  men  who  compose  the  Brotherhood  of 
Locomotive  Engineers,  as  well  as  to  their  usually  conservative 
chief  officer,  what  we  cannot  believe  they  appreciate,  that,  not- 
withstanding their  perfect  organization,  and  their  charitable^ 
temperance,  and  other  elevating  and  most  useful  purposes,  the 
existence  and  enforcement  of  rule  12,  under  their  organic  law, 
make  the  whole  brotherhood  a  criminal  conspiracy  against  the 
laws  of  their  country."  ^ 

1  Regarding  the  civil  injury  to  the  inflicted  in  pursuance  of  their  con- 

T.,  A.  A.  &  N.  M.  Ry.  Ca  Judge  Taf  t  spiracy.    The  gist  of  any  such  aotion 

said:  "We  now  come  to  the  char-  must  be  not  in  the  combination  or 

acter  of  rule  12  and  its  enforcement  conspiracy,  but  in  the  actual  loss  oo* 

as  a  ciyil  wrong   to   complainant,  oasioned  thereby.    Ko  civil  liability 

Lord  Justice  Fry  said,  in  the  case  of  arises  simply  because  of  the  rule  12^ 

Steamship  Ca  v.  McGregor,  23  Q.  B.  or  its  attempted  enforcement,  unlesa 

D.  598,  624:   *I  cannot  doubt  that  injury  is  dona  .  Ordinarily  the  only 

whenever  persons  enter  into  an  in-  difference  between  the  civil  liability 

dictable  conspiracy,  and  that  agree-  for  acts  in  pursuance  of  a  conspiracy 

ment  is  carried  into  effect  by  the  and  for  acts  of  the  same  character 

conspirators  by  means  of  an  unlaw-  done  by  a  single  person  is  in  tho* 

f  ul  act  or  acts  which  produce  private  greater  probability  that  such  acts 

injury  to  some  person,  that  person  when  done  by  many  in  a  combina- 

has  a  cause  of  action  against  the  con-  tion  will  cause  injury.    If  a  single* 

spirators.'     See  also  Buffalo  Lubri-  engineer  of  one  of  the  defendant 

eating  Oil  Ca  v.  Standard  Oil  Ca,  companies,  acting  alone,  and  with 

106  N.  Y.  669, 12  N.  E.  R  825;  Steam-  intent  to  injure  the    complainant, 

ship  Ca  V.  McKenna,  30  Fed.  R  48;  should  cause  the  complainant  loss 

Carew  v.  Rutherford,  106  Mass.  1,  by  refusing  to  handle  its  interstate 

and  Moores  v.  Bricklayers'  Union,  23  freight,  complainant  could  maintain. 

Wkly.  Law  BuL  48.   Under  the  prin-  a  right  of  action  against  him  for 

ciple  above  stated,  Arthur  and  all  damages.    The  refusal  on  his  part 

the  members  of  the  brotherhood  en-  would  be  a  wrongful  and  illegal  act 

gaged  in  causing  loss  to  the  com«  under  the  interstate  commerce  law^ 

plainant  are  liable  for  any  actual  loss  and,  as  said  by  Lord  Justice  Brett  i]» 
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a  crime,  and  subjects  him  and  all  conspiring  with  him  to  the 
penalties  of  section  5440,  Kevised  Statutes.  Again,  for  the  men, 
in  furtherance  of  rule  12,  either  to  refuse  to  handle  the  freight 
or  to  threaten  to  quit,  or  actually  to  quit,  in  order  to  procure  or 
induce  the  officers  of  the  defendant  companies  to  violate  the 
provisions  of  the  interstate  commerce  law,  would  constitute  acts 
in  furtherance  of  the  conspiracy,  and  would  render  them  also 
liable  to  the  penalty  of  the  same  section.  But  it  is  said  that  it 
cannot  be  unlawful  for  an  employee  either  to  threaten  to  quit 
or  actually  to  quit  the  service  when  not  in  violation  of  his  con- 
tract, because  a  man  has  the  inalienable  right  to  bestow  his 
labor  where  he  will  and  to  withhold  his  labor  as  he  will.  Gen- 
erally speaking,  this  is  true,  but  not  absolutely.  If  he  uses  the 
benefit  which  his  labor  is  or  will  be  to  another,  by  threatening 
to  withhold  it  or  agreeing  to  bestow  it,  or  by  actually  with- 
holding it  or  bestowing  it,  for  the  purpose  of  inducing,  procur- 
ing or  compelling  that  other  to  commit  an  unlawful  or  criminal 
act,  the  withholding  or  bestowing  of  his  labor  for  such  a  pur- 
pose is  itself  an  unlawful  and  criminal  act.  The  same  thing 
is  true  with  regard  to  the  exercise  of  the  right  of  property. 
A  man  has  the  right  to  give  or  sell  his  property  where  he  will ; 
but  if  he  give  or  sell  it,  or  refuse  to  give  or  sell  it,  as  a  meana 
of  inducing  or  compelling  another  to  commit  an  unlawful  act, 
his  giving  or  selling  it  or  refusal  to  do  so  is  itself  unlawful. 
Herein  is  found  the  difference  between  the  act  of  the  employees 
of  the  complainant  company  in  combining  to  withhold  the  ben- 
efit of  their  labor  from  it  and  the  act  of  the  employees  of  the 
defendant  companies  in  combining  to  withhold  their  labor  from 
them;  that  is,  the  difference  between  the  strike  and  the  boy- 
cott. The  one  combination,  so  far  as  its  character  is  shown  in 
the  evidence,  was  lawful,  because  it  was  for  the  lawful  purpose 
of  selling  the  labor  of  those  engaged  in  it  for  the  highest  price 
obtainable  and  on  the  best  terras.  The  probable  inconvenience 
or  loss  which  its  employees  might  impose  on  the  complainant 
company  by  withholding  their  labor  would,  under  ordinary  cir- 
cumstances, be  a  legitimate  means  available  to  them  for  induc- 
ing a  compliance  with  their  demands.  But  the  employees  of 
defendant  companies  are  not  dissatisfied  with  the  terms  of  their 
employment.  So  far  as  appears  those  terms  work  a  mutual  ben- 
efit to  employer  and  employed.    What  the  employees  threaten. 
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to  do  is  to  deprive  the  defendant  companies  of  the  benefit  thu». 
accruing  from  their  labor,  in  order  to  induce,  procure  and  com- 
pel the  companies  and  their  managing  officers  to  consent  to  da 
a  criminal  and  unlawful  injury  to  the  complainant.  Neither 
law  nor  morals  can  give  a  man  the  right  to  labor  or  withhold 
his  labor  for  such  a  purpose." 

The  judge  continued:  "We  have  thus  considered  with  some 
care  the  criminal  character  of  rule  12  and  its  enforcement,  not 
only  because,  as  will  presently  be  seen,  it  assists  in  determin- 
ing the  civil  liabilities  which  grow  out  of  them,  but  also  be- 
cause we  wish  to  make  plain,  if  we  can,  to  the  intelligent  and 
generally  law-abiding  men  who  compose  the  Brotherhood  of 
Locomotive  Engineers,  as  well  as  to  their  usually  conservative 
chief  officer,  what  we  cannot  believe  they  appreciate,  that,  not- 
withstanding their  perfect  organization,  and  their  charitable^ 
temperance,  and  other  elevating  and  most  useful  purposes,  the 
existence  and  enforcement  of  rule  12,  under  their  organic  law, 
make  the  whole  brotherhood  a  criminal  conspiracy  against  the 
laws  of  their  country."  ^ 

1  Regarding  the  civil  injury  to  the  Inflicted  in  pursuance  of  their  oon«^ 
T.,  A.  A.  &  N.  M.  Ry.  Ca  Judge  Taft  spiracy.  The  gist  of  any  such  action 
said:  ''We  now  come  to  the  char-  must  be  not  in  the  combination  or 
acter  of  rule  12  and  its  enforcement  conspiracy,  but  in  the  actual  loss  oc- 
as a  civil  wrong  to  complainant,  casioned  thereby.  No  civil  liability 
Lord  Justice  Fry  said,  in  the  case  of  arises  simply  because  of  the  rule  12^ 
Steamship  Ck>.  v.  McGregor,  23  Q.  R  or  its  attempted  enforcement,  unless 
D.  508,  624:  'I  cannot  doubt  that  injury  is  dona  .  Ordinarily  the  only 
whenever  persons  enter  into  an  in-  difference  between  the  civil  liability 
dictable  conspiracy,  and  that  agree-  for  acts  in  pursuance  of  a  conspiracy^ 
ment  is  ccuried  into  effect  by  the  and  for  acts  of  the  same  character 
conspirators  by  means  of  an  unlaw-  done  by  a  single  person  is  in  tho* 
ful  act  or  acts  which  produce  private  greater  probability  that  such  acts 
injury  to  some  person,  that  person  when  done  by  many  in  a  combina- 
has  a  cause  of  action  against  the  con-  tion  will  cause  injury.  If  a  single- 
spirators.*  See  also  Buffalo  Lubri-  engineer  of  one  of  the  defendant 
eating  Oil  Ca  v.  Standard  Oil  Ca,  companies,  acting  alone,  alid  with 
106  N.  Y.  669,  12  N.  K  R  825;  Steam-  intent  to  injure  the  complainant, 
ship  Ca  V.  McKenna,  80  Fed.  R  48;  should  cause  the  complainant  loss 
Carew  v.  Rutherford,  106  Mass.  1,  by  refusing  to  handle  its  interstate 
and  Moores  v.  Bricklayers'  Union,  23  freight,  complainant  could  maintain. 
Wkly.  Law  Bui.  48w  Under  the  prin-  a  right  of  action  against  him  for 
ciple  above  stated,  Arthur  and  all  damages.  The  refusal  on  his  part 
the  members  of  the  brotherhood  en-  would  be  a  wrongful  and  illegal  act 
gaged  in  causing  loss  to  the  com-  under  the  interstate  commerce  law,, 
plainant  are  liable  for  any  actual  loss  and,  as  said  by  Lord  Justice  Brett  in. 
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§  463.  A  combination  of  railway  employees  to  injure  the  Pull- 
man company  by  compelling,  by  threats  of  a  strike  and  by 
actually  striking,  the  several  railway  companies  to  cease  using 
the  Pullman  cars,  and  thereby  inflicting  on  the  companies  great 
injury,  is  a  conspiracy  at  common  law;^  and  a  combination  to 
incite  railway  employees  generally  throughout  the  country  to 
strike,  where  there  is  no  dissatisfaction  on  the  part  of  the  em- 

Bowen  v.  Hall,  6  Q.  K  D.  383,  337:  such  procuring  was  with  the  in  ten- 
'Whenever  a  man. does  an  act  which  tion  of  injuring  the  plaintiff.  The 
in  law  and  in  fact  is  an  unlawful  same  principle  was  announcsed  in 
act,  and  such  an  act  as  may,  as  a  Bowen  y.  Hall,  6  Q.  R  D.  333,  337, 
natural  and  probable  consequence  and  has  since  been  followed  in  other 
of  it,  produce  injury  to  another,  and  cases^  and  the  doctrine  has  been  ap- 
which,  in  the  particular  case,  does  plied  even  where  there  was  not  a 
produce  such  an  injury,  an  action  on  binding  contract,  but  only  the  prob- 
the  case  will  lie.'  And  so,  if  a  single  ability  that  one,  though  not  binding, 
engineer,  with  intent  to  injure  com-  would  be  performed.  See  Rice  v. 
plainant,  could,  by  threatening  to  Manley,  66  N.  Y.  82,  and  Benton  v. 
quit,  or  by  actually  quitting,  for  the  Pratt,  2  Wend  385.  If  a  person,  with 
purpose,  procure  or  induce  the  de-  rights  secured  by  a  contract,  may,  in 
fendant  company,  in  whose  employ  case  of  loss,  recover  damages  from 
he  is,  to  inflict  a  loss  upon  complain-  one  not  a  party  to  the  contract,  who, 
ant  by  unlawfully  refusing  to  inter-  with  intent  to  injure  him,  induces 
change  interstate  freight,  complain-  a  breach  of  it,  a  fortiori  can  one 
ant  could  hold  him  civilly  liable  for  whose  rights  are  secured  by  statute 
the  loss.  By  section  8  of  the  inter-  recover  damages  from  a  person  who, 
state  commerce  law  the  complainant  with  intent  to  injure  him,  procures 
is  expressly  given  a  cause  of  action  the  violation  of  those  rights  by  an- 
in  damages  against  any  connecting  other  and  causes  los&  The  difficulty 
common  carrier  company  for  such  a  in  supposing  or  stating  any  civil  lia- 
loss,  and  it  is  clear  upon  the  author-  bility  when  the  acts  we  have  been 
ities  that  any  one  intentionally  pro-  discussing  were  done  by  a  single  en- 
curing  the  connecting  company  to  gineer  is  in  the  improbability  that 
inflict  such  loss  would  be  equally  either  by  singly  refusing  to  handle 
liable.  Thus,  in  Walker  v.  Cronin,  the  freight  he  could  cause  any  in- 
107  Mass.  655,  the  supreme  judicial  jury  to  complainant,  or  by  singly 
court  of  that  state  sustained  an  ac-  threatening  to  quit,  or  by  quitting 
tion  for  damages  by  the  plaintiff,  who  he  could  procure  his  company  to  do 
was  a  shoe  manufacturer,  against  sa  But  when  we  suppose  that  all, 
the  defendant,  for  inducing  plaint-  or  nearly  all,  the  engineers  on  the 
iff*s  employees  to  break  their  con-  eight  different  cofnpanies  combine 
tracts  of  service  with  him  to  his  in-  with  their  chief  to  do  these  unlawful 
jury.  In  Lumley  v.  Gye,  2  EL  &  BL  acts  for  the  purpose  of  injuring  com- 
216,  it  was  held  that  the  plaintiff  plainant,  the  intended  loss  becomes 
•could  recover  damages  from  the  de-  not  only  probable,  but  inevitable ** 
fendant  for  procuring  a  third  person,  ^  Thomas  v.  Cin.,  N.  O.  &  T.  P.  Ry. 
with  whom  the  plaintiff  had  made  a  Ca,  62  Fed.  B,  803. 
contract,  to  break  the  contract^  when 
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ployees  with  the  terms  of  their  employment,  thus  paralyzing 
railway  traffic,  the  ultimate  object  of  the  combination  being  to 
compel  the  Pullman  Palace  Car  Company  to  pay  its  employees 
higher  wages, —  such  a  combination  is  a  conspiracy.*  And  such 
a  combination,  its  object  being  to  obstruct  interstate  commerce, 
is  a  conspiracy  within  the  act  of  July  2, 1890.  And  where  such 
combination  intends  to  stop  mail  trains  and  does  as  a.  matter 
of  fact  delay  many  trains  in  violation  of  the  statute,^  it  is  a  con- 
spiracy, although  the  interference  with  the  mails  is  effected  by 
the  employees  merely  quitting  their  employment.' 

*  Thomas  v.  Cin.,  N.  O.  &  T.  P.  Ry.  tives  from  four  hundred  and  fifty 

Ckx.  supra,  lodges  of  the  union,  and  the  number 

2  R  S.,  sec.  8995.  of  members,  as  estimated  at  that 

8  Thomas  v.  Cin.,  N.  O.  &  T.  P.  Ry.  time,  was   two  hundred  and  fifty 

Ca,  63  Fed.  R  803.  thousand.    It  is  said  that  the  local 

This  case  grew  out  of  the  famous  unions  had  voted  for  the  Pullman 
American  Railway  Union  strike  of  boycott  before  the  convention  met" 
1894.  The  history  of  the  union  and  The  plan  of  the  boycott,  as  shown 
of  the  beginning  of  the  strike  are  by  the  evidence,  was  this:  Pullman 
detailed  in  the  report  of  the  union  as  cars  are  used  on  a  large  majority  of 
follows:  "The  American  Railway  the  railways  of  the  country.  The 
Union  is  an  organization  of  railway  members  of  the  American  Railway 
employees,  to  which  are  eligible  as  Union  whose  duty  it  was  to  handle 
members  all  persons  in  the  service  of  Pullman  cars  on  such  railways  were 
railways  below  a  certain  rank.  It  was  to  refuse  to  do  so,  with  the  hope  that 
organized  in  June,  1893.  On  May  11,  the  railway  companies,  fearing  a 
1894,  at  Pullman,  111.,  the  employees  strike,  would  decline  to  haul  them  in 
of  the  Pullman  Palace  Car  Company,  their  trains,  and  inflict  a  great  pecun- 
engaged  in  manufacturing  railway  iary  injury  upon  the  Pullman  com- 
oars  of  all  kinds,  including  sleeping  pany.  In  case  the  railway  companies 
cars,  left  the  company's  employ  be-  failed  to  yield  to  the  demand,  every 
cause  of  its  refusal  to  restore  wages  efifort  was  to  be  made  to  tie  up  and 
which  had  been  reduced  during  the  cripple  the  doing  of  any  business 
preceding  year,  and  the  works  were  whatever  by  them,  and  particular 
then  closed.  On  June  11,  1894,  the  attention  was  to  be  directed  to  the 
general  convention  of  the  American  freight  traffic,  which  it  was  known 
Railway  Union  met  at  Chicago,  and  was  their  chief  source  of  revenue, 
decided  that  the  American  Railway  As  the  lodges  of  the  American  Rail- 
Union  would  take  measures  to  com-  way  Union  extended  from  the  Alle- 
pel  the  Pullman  company  to  resume  gheny  mountains  to  the  Pacific 
business  and  to  reemploy  its  em-  coast,  it  will  be  seen  that  it  was  con- 
ployees  who  left  its  service  on  terms  templated  by  those  engaged  in  car- 
te be  fixed  by  arbitration.  It  does  not  rying  out  this  plan,  that,  in  case  of  a 
appear  that  at  this  time  the  Pullman  refusal  of  the  railway  companies  to 
company's  employees  were  members  join  the  union  in  its  attack  upon  the 
of  the  railway  union,  or  eligible  as  Pullman  company,  there  should  be 
such.  At  the  June  convention  of  a  paralysis  of  all  railway  traffic  of 
1894  there  were  present  representa-  every  kind  throughout  that  vast  ter- 
22 
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Eoth  employers  and  employees,  except  where  contracts  are 
in  force  covering  a  specified  period,  have  the  right  to  termi- 
nate their  relationship  at  will,  but  employees  have  no  right  ta 
combine  together  to  strike  in  order  to  compel  their  employer 

ritoiy  trayersed  by  lines  using  Pull-  man.     Such  large  transactions  are 
man  cars.  It  was  to  be  accomplished  never  conducted  without  contract-s 
not  only  by  the  then  members  of  the  saving  the  rights  of  both  sides,  and 
imion,  but  also  by  procuring,  through  the  combiners  had  every  reason  to- 
jiersuasion  and  appeal,  all  employees  believe  that  it  would  be  a  violation 
not  members  either  to  join  the  union  of  those  contracts  for  the  companies 
or  to  strike  without  joining,  by  guar-  to  refuse  further  to  haul  Pullman 
antying  that,  if  they  would  strike,  cars  in  their  traina    One  purpose  of 
the  union  would  not  allow  one  of  its  the  combination  was  to  compel  rail- 
members  to  return  to  work  until  way  companies  to  injure  Pullman  by 
they  also  were  restored.  breaking  their  contracts  with  him. 
And  further  on  the  court  contin-  The  receiver  of  this  court  is  under 
ues  (ppw  817,  818):  "Now,  what  was  contract  to  Pullman,  which  he  would 
the  combination  and  its  legal  char-  have  to  break  were  he  to  yield  to  the- 
acter?    Was  it  an  unlawful  conspir-  demand  of  Phelan  and  his  associates, 
acy?    I  do  not  mean  by  this  an  in-  The  breach  of  a  contract  is  unlawfuL 
dictable   conspiracy,   because    that  A  combination  with  that  as  its  pur- 
depends  on  the  statute;  but  was  it  a  pose  is  unlawful,  and  is  a  conspiracy* 
conspiracy  at  common  law?    If  it  Angle  v.  Railway  Ca,  161  U.  S.  1, 14 
was,  then  injury  inflicted  would  be  Supi  Ct.  240.    But  the  combination 
without  legal  justification,  and  ma-  was  unlawful  without  respect  to  th» 
licious.    A  conspiracy  is  a  combina-  contract  feature.    It  was  a  boycott, 
tion  of  two  or  more  persons,  by  con-  The  employees  of  the  railway  com- 
certed  action,  to  accomplish  a  crim-  panies  had  no  grievance  against  their 
inal  or  unlawful  purpose,  or  some  employers.    Handling  and  hauling 
piupose  not  in  itself  criminal  or  un-  Pullman  oars  did  not  render  their 
lawful,    by    criminal   or    unlawful  services  any  more  burdensome.  They 
means.    Pettibone  v.  United  States,  had  no  complaint  against  the  use  of 
148  U.  a  197, 18  Sup.  Ct  542.    VSThat  Pullman  cars  as  car&    They  came^ 
were  the  purposes  of  this  combination  into  no  natural  relation  with  Pull- 
of  Debs,  Phelan,  and  the  American  man  in  handling  the  cara    He  paid 
Railway  Union  board  of  directors?  them  no  wages.   He  did  not  regulate 
They  proposed  to  inflict  pecuniary  their  hours,  or  in  any  way  determine 
injury  on  Pullman  by  compelling  the  their  services.    Simply  to  injure  him 
railway  companies  to  give  up  using  in  his  business,  they  were  incited  and 
his  cars,  and,  on  the  refusal  of  the  encouraged  to  compel  the  railway 
railway  companies  to  yield  to  com-  companies  to  withdraw  custom  from 
pulsion,  to  inflict  pecuniary  injury  himby  threats  of  quitting  their  serv- 
on  the  railway  companies  by  inciting  ice,  and  actually  quitting  their  serv- 
their  employees  to  quit  their  service  ice.    This  inflicted  an  injury  on  the 
and  thus  paralyze  their  business.    It  companies  that  was  very  great,  and 
could  not  have  been  unknown  to  the  it  was  unlawful,  because  it  was  with- 
combiners   that  the  Pullman  cars  out  lawful  excuse.  All  the  employees 
were  operated  by  the  railway  com.    had  the  right  to  quit  their  employ- 
panies   under  contracts  with  Pull-    ment,  but  they  had  no  right  to  com- 
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to  withdraw  from  a  mutually  profitable  relation  with  a  third 
person  for  the  sole  purpose  of  injuring  that  third  person,  when 
the  relation  thus  threatened  has  no  effect  whatsoever  on  the 
character  or  reward  of  their  services.^ 

§  464.  It  is  the  motive  for  striking  and  the  object  sought  to 
be  obtained  thereby  that  make  the  injury  unlawful  and  the 
combination  a  conspiracy.*  Referring  to  the  character  of  the 
combination  in  question  the  court  said :  "  But  the  illegal  char- 
acter of  this  combination  with  Debs  at  the  head  and  Phelan 
as  an  associate  does  not  depend  alone  on  the  general  law  of 
boycotts.  The  gigantic  character  of  the  conspiracy  of  the 
American  Eailway  Union  staggers  the  imagination.  The  rail- 
roads have  become  as  necessary  to  life  and  health  and  com- 
fort of  the  people  of  this  country  as  are  the  arteries  in  the 
human  body,  and  yet  Debs  and  Phelan  and  their  associates 
proposed,  by  inciting  the  employees  of  all  the  railways  in  the 
country  to  suddenly  quit  their  service  without  any  dissatisfac- 
tion with  the  terms  of  their  own  employment,  to  paralyze 
utterly  all  the  traflBc  by  which  the  people  live,  and  in  this  way 
to  compel  Pullman,  for  whose  acts  neither  the  public  nor  the 
railway  companies  are  in  the  slightest  degree  responsible,  and 
over  whose  acts  they  can  lawfully  exercise  no  control,  to  pay 
more  wages  to  his  employees.  The  merits  of  the  controversy 
between  Pullman  and  his  employees  have  no  bearing  what- 

bine  to  quit  in  order  thereby  to  com-  Every  laboring  man  recognizes  the 
pel  their  employer  to  withdraw  from  one  or  the  other  as  quickly  as  the 
a  mutually  profitable  relation  with  a  lawyer  or  the  judge.  The  combina- 
third  person  for  the  purpose  of  in-  tion  under  discussion  was  a  boycott, 
juring  that  third  person,  when  the  It  was  so  termed  by  Debs,  Phelan, 
relation  thus  sought  to  be  broken  and  all  engaged  in  it  Boycotts, 
bad  no  effect  whatever  on  the  char-  though  unaccompanied  by  violence 
acter  or  reward  of  their  service;  It  or  intimidation,  have  been  pro- 
is  the  motive  for  quitting,  and  the  nounced  unlawful  in  every  state  of 
end  sought  thereby,  that  make  the  the  United  States  where  the  question 
injury  inflicted  unlawful,  and  the  has  arisen,  unless  it  be  in  Minnesota, 
combination  by  which  it  is  effected  and  they  are  held  to  be  unlawful  in 
an  unlawful  conspiracy.    The  dis-  England." 

tinction  between  an  ordinary  lawful  ^  To  the  same  effect,  see  Moores  v. 

and  peaceable  strike  entered  upon  to  Bricklayers'  Union,   23  Wkly.  Cin. 

obtain  concessions  in  the  terms  of  Law  BulL  48,  which  was  afiSrmed  by 

the  strikers*  employment  and  a  boy-  the  supreme  court  of  Ohio  without 

cott  is  not  a  fanciful  one,  or  one  an  opinion. 

which  needs  the  power  of  fine  dis-  '  Thomas  t.  Cin.,  N.  O.  &  T.  P.  Ry. 

tinction  to  determine  which  is  which.  Ca,  62  Fed.  R.  803. 
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• 

ever  on  the  legality  of  the  combination  effected  through  the 
American  Eailway  Union.  The  purpose,  shortly  stated,  was 
to  starve  the  railroad  companies  and  the  public  into  compel- 
ling Pullman  to  do  something  which  they  had  no  lawful  right 
to  compel  him  to  do.  Certainly  the  starvation  of  a  nation 
cannot  be  a  lawful  purpose  of  a  combination,  and  it  is  utterly 
immaterial  whether  the  purpose  is  effected  by  means  usually 
lawful  or  otherwise."  ^ 

§  455.  A  combination  by  railroad  employees  to  prevent  rail- 
roads engaged  in  carrying  mail  and  interstate  commerce  from 
carrying  freight  and  passengers  and  hauling  cars,  and  also 
from  securing  the  services  of  persons  to  take  the  place  of  strik- 
ers, is  a  conspiracy  within  the  act  of  July  2, 1890.^ 

1  <*  More  than  this,  the  combination  ton  and  I  cannot  concur  with  the 
is  in  the  teeth  of  the  act  of  July  2,  reasoning  of  that  learned  judga 
1890,  which  provides  that:  'Sec-  The  fact  that  it  was  the  purpose  of 
tion  1.  Every  contract,  combina-  Debs,  Phelan  and  their  associates  to 
tion  in  the  form  of  a  trust  or  other-  paralyze  the  interstate  commerce  of 
wise,  or  conspiracy  in  restraint  of  this  country  is  shown  conclusively 
trade  or  commerce  among  the  sev-  in  this  case,  and  is  known  of  all  men. 
eral  states  or  with  foreign  nations,  is  Therefore  their  combination  was  for 
hereby  declared  illegal  Every  per-  an  unlawful  purpose,  and  is  a  con- 
son  who  shall  make  any  such  con-  spiraoy,  within  the  statute  cited.  It 
tract  or  engage  in  any  such  combi-  could  also  be  shown,  if  it  were  nec- 
nation  or  conspiracy  shall  be  deemed  essary,  that  this  combination  vras 
guilty  of  a  misdemeanor,  and  on  con-  an  unlawful  conspiracy  because  its 
Tiction  thereof  shall  be  punished  by  members  intended  to  stop  all  mail 
fine  not  exceeding  five  thousand  dol-  trains  as  well  as  other  trains»  and 
lars,  or  by  imprisonment  not  exceed-  did  delay  and  retard  many,  in  vio- 
ing  one  year,  or  both  said  punish-  lation  of  section  3995,  Revised  Stat- 
ments,  in  the  discretion  of  the  court'  utes  of  the  United  States,  which  im- 
That  such  a  combination  as  the  one  poses  a  penalty  on  any  one  wilfully 
under  discussion  is  within  the  stat-  and  knowingly  obstructing  or  re- 
ute  just  quoted  has  been  decided  by  tarding  the  passage  of  the  mail  It 
.Judge  BiUings  of  Louisiana  in  would  be  no  defense,  under  that 
United  States  v.  Workingmen's  statute,  that  the  obstruction  was  ef- 
Amalgamated  Council  of  New  Or-  fected  by  merely  quitting  employ- 
leans,  54  Fed.  R.  994  His  view  has  ment,  where  the  motive  of  quitting 
been  followed  by  the  circuit  judges  was  to  retard  the  mails,  and  had 
of  this  circuit  within  the  past  ten  nothing  to  do  with  the  terms  of  em- 
days,  by  Judges  Woods,  Allen  and  ploy  ment." 

Grosscup  of  the  seventh  circuit,  and        ^  United   States   v.  Elliott  et  aL 

by  Judge  Woolson  of  the  eighth  cir-  (1894),  64  Fed.  R.  27.    This  was  a  bill 

cuit.    A   different   view   has   been  for  injunction  filed  by  the  United 

taken  by  Judge  Putnam  in  United  States  district  attorney  under  direc- 

States  V.  Patterson,  55  Fed.  R.  605,  tion  of  the  attorney-general  of  the 

but,  after  consideration,  Judge  Lur-  United  States  to  enjoin  the  defend- 
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§  456.  Associations  or  combinations  which  in  their  origin 
and  purposes  were  innocent  and  lawful  may  degenerate  into 

ants  from  the  consummation  of  an  ing  attention  to  the  production  of 
organized  conspiracy  which  threat-  articles  which  they  can  thus  obtain 
ened  to  obstruct  and  was  impeding  more  cheaply  and  readily,  and  de* 
the  passage  of  the  United  States  pend  therefor  upon  other  communis 
mails  and  interfering  with  interstate  ties,  and  the  railroads  for  transport- 
commerce.  The  case  came  before  ing  such  supplies  from  one  state  to 
the  court  on  a  demurrer,  which  was  another.  If  persons  may  combine 
overruled.  and  confederate  together  to  stop  the 

In  passing  upon  the  allegations  of  railroad  trains  from  passing  from 

the  biU  and  the  applicability  of  the  one  city  and  one  state  to  another,  it  is 

law  of  1800,  Judge  PhiUips  said :  easy  to  be  seen  how  quickly  and  read- 

'*  It  would  present  a  most  anoma-  ily  they  could  produce  ruin,  famine 
lous  state  of  affairs,  in  a  country  like  and  death  in  our  great  cities.  They 
this,  if  men,  because  of  some  sup-  could  cut  off  such  necessaries  for  the 
posed  or  real  grievance  with  an  em-  sustenance  of  life  as  an  adequate 
ployer  in  a  distinct  business,  should  supply  of  coal,  and  in  one  month,  or 
be  permitted  to  confederate  and  less,  produce  a  coal  famine  in  city 
conspire  together  for  the  purpose  of  and  country.  It  certainly  ought  to 
coercing  the  employer  into  acceding  be  permissible  to  the  government* 
to  their  demands,  and,  as  a  means  to  representing  the  whole  people,  to  in- 
a  specific  end,  tie  up  and  stop  inde-  terpose  to  preserve  and  protect  the 
pendent  railroads  extending  from  public  life  and  the  public  health, 
the  Pacific  coast  to  the  Lakes  on  the  The  framers  of  the  federal  constitu- 
north  and  northeast,  deaden  all  the  tion  builded  wisely  when  they  gave 
engines  on  the  tracks;  thereby  inter-  to  congress  control  over  our  inter- 
cepting the  transportation  of  pas-  state  commerce.  With  prophetic  eye 
sengers  and  the  necessary  supplies  they  looked  far  into  the  future  of 
passing  from  one  state  to  another,  their  country,  and  foresaw  the  de- 
and  stop  the  shipment  of  cattle,  velopment  of  its  commerce,  and  the 
sheep,  hogs,  corn,  wheat,  oats,  fruits  absolute  necessity  of  the  freedom  of 
and  vegetables.  It  is  impossible  to  commercial  intercourse  between  the 
state  in  language  the  far-reaching  different  communities  extending 
destructiveness  and  ruin  of  such  a  from  ocean  to  ocean.  The  fact  that 
scheme,  if  permitted  to  proceed  to  congress  did  not  enact  the  statute 
accomplishment.  The  business  of  above  recited  untU  1890  is  no  argu- 
this  country  has  adjusted  itself  to  ment  against  the  existence  of  its 
operations  of  interstate  commerce,  power.  Many  powers  lodged  by  the 
Large  communities  of  people  are  de-  constitution  in  the  legislative  de- 
pendent for  the  necessaries  of  life  i)artment  long  lie  dormant  until  the 
upon  the  .agricultural  products  of  exigency  arises  to  invoke  them  into 
other  communities.  While  we  have  activity.  As  said  by  Mr.  Justice  Mil- 
a  state  here  with  a  productive  energy  ler  in  Sawyer  v.  Hoag,  17  WalL  620: 
and  capacity  for  producing  nearly  *When  we  consider  the  rapid  de- 
all  the  necessaries  of  life,  yet,  be-  velopment  of  corporations  as  instru- 
cause  of  the  fact  that  other  localities  mentalities  of  the  commercial  and 
can  produce  with  less  labor  and  business  world  in  the  last  few  years, 
more  profit  certain  supplies  than  the  with  the  corresponding  necessity  of 
local  community,  people  forbear  giv-  adopting  legal  principles  to  the  new 
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conspiracies,  and  after  they  become  conspiracies  they  cannot 
Bet  up  their  lawful  origin  and  objects  by  way  of  defense.^ 

§  457.  Owing  to  a  disagreement  between  the  warehousemen 
and  their  employees,  and  a  like  disagreement  between  the  prin- 
cipal draymen  and  their  subordinates,  in  the  city  of  New  Or- 
leans, it  was  threatened  that,  unless  there  was  an  acquiescence 
in  the  demands  of  the  subordinate  workmen  and  draymen,  all 
the  men  in  all  of  the  defendant  organizations  would  leave  work 
and  would  allow  no  work  in  any  department  of  business;  vio- 
lence was  threatened  and  used  in  support  of  this  demand;  the 
controversy  aflfected  both  interstate  and  foreign  commerce. 
On  a  bill  for  an  injunction  it  was  decided  that  the  combina- 
tion came  within  the  federal  act  of  1890  and  the  injunction 
issued.* 

§  458.  Contempt  of  court  —  Interfering  with  the  court's 
receiver  —  Federal  act  of  1890. —  Employees  of  a  railroad 
company  that  is  in  the  hands  of  a  receiver  appointed  by  a 

and  varying  exigencies  of  this  busi-  dation  springing  from  vast  throngs 

ness,  it  is  no  solid  objection  to  such  of  the  union  men  assembling  in  the 

a  principle  that  it  is  modem,  for  the  streets,  and  in  some  instances  by  vio- 

occasion  for  it  could  not  sooner  have  lence;  so  that  the  result  was  that,  by 

aritien.' "  the  intended  effects  of  the  doings  of 

1  United  States  v.  Workingmen's  these  defendants,  not  a  bale  of  goods 

Amalgamated  Council,  54  Fed.  R.  994  constituting  the  commerce  of  the 

2 In  its  opinion  the  court  said:  "A  country  could  be  moved.  The  ques- 
difference  had  spnmg  up  between  the  tion  simply  is,  Do  these  facts  estab- 
warehousemen  and  their  employees  lish  a  case  within  the  statute?  It 
and  the  principal  draymen  and  their  seems  to  me  this  question  is  tant^ 
subordinates.  With  the  view  and  mount  to  the  question  could  there  be 
purpase  to  compel  an  acquiescence  a  case  under  the  statute?  It  is  con- 
on  the  part  of  the  employers  in  the  ceded  that  the  labor  organizations 
demands  of  the  employed,  it  was  were  at  the  outset  lawful  But  when 
finally  brought  about  by  the  era-  lawful  forces  are  put  into  unlawful 
ployed  that  all  the  union  men  —  that  channels,  i,  e.,  when  lawful  associa- 
is,  all  the  members  of  the  various  tions  adopt  and  further  unlawful 
labor  associations — were  made  by  purposes  and  do  unlawful  acts,  the 
their  officers,  clothed  with  authority  associations  themselves  become  un- 
under  the  various  charters,  to  dis-  lawful  The  evil,  as  well  as  the  un- 
continue  business,  and  one  of  these  lawfulness,  of  the  act  of  the  defend- 
kinds  of  business  was  transporting  ants  consists  in  this:  that,  until 
goods  which  were  being  conveyed  certain  demands  of  theirs  were  com- 
from  state  to  state  and  to  and  from  plied  with,  they  endeavored  to  pre- 
f oreign  countrie&  In  some  branches  vent,  and  did  prevent,  everybody 
of  business  the  effort  was  made  to  re-  from  moving  the  commerce  of  the 
place  the  union  men  by  other  work-  country." 
men.  This  Wlas  resisted  by  the  intimi* 
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federal  court  may  abandon  the  employment  if  they  are  dissat- 
isfied with  the  wages,  or  with  the  hoars  of  work,  or  with  the 
conditions  of  employment  generally,  and  they  may  by  persua- 
sion and  argument  induce  other  employees  to  do  the  same 
thing;  but  if  they  combine  together  and  resort  to  threats  or 
violence  to  induce  others  to  leave  the  employment  of  a  receiver, 
or  overawe  the  others  by  preconcerted  demonstrations  and 
force,  and  thereby  prevent  the  receiver  from  operating  the 
road,  the  combination  is  a  conspiracy  to  do  an  unlawful  act, 
and  they  are  guilty  of  contempt  of  court.^  And  in  this  con- 
nection, where  two  or  more  combine  together  to  do  an  unlaw- 
ful act,  and  in  the  prosecution  of  that  unlawful  intent  one  of 
the  combination  goes  a  step  beyond  the  balance  of  the  party 
and  does  acts  which  the  others  themselves  do  not  do,  all  are 
responsible  for  the  action  of  the  one.  To  make  them  respon- 
sible, however,  it  is  essential  that  there  should  be  a  combina- 
tion to  do  some  unlawful  act.* 

Where  there  is  no  combination,  no  agreement,  no  preconcert 
of  action,  then  each  individual  is  responsible  simply  for  what 
he  himself  does,  and  though  large  numbers  should  act  as  if 
animated  by  one  mind  and  one  purpose,  still  each  is  responsi- 
ble only  for  what  he  does,  unless  there  is  an  agreement  to  act 
in  concert* 

1  United  States  v.  Kane  et  aL,  38  their  own  well-being,  they  had  to 
Fed.  R  748.  leave;  and  also  that  demonstration 

2  United  States  t.  Kane  et  aL,  was  made  under  the  circumstances 
supra.  The  decision  in  this  contempt  with  the  intent  to  accomplish  that 
case  was  by  Brewer,  J.,  in  the  circuit  result.  If  that  is  shown,  if  the 
court,  and  the  following  general  prin-  testimony  makes  it  clear  that  these 
ciples  were  laid  down:  Before  the  parties  went  in  such  numbers,  and 
court  can  be  asked  to  treat  parties  conducted  themselves  in  such  a  way, 
to  such  a  combination  as  in  contempt,  that  while  they  simply  said,  'Please 
it  must  clearly  appear  that  the  press-  get  off  this  engine,'  or  '  We  want  you 
ure  brought  to  bear  upon  employees  to  get  off  this  engine,'  they  intended 
working  for  the  receiver  was  some-  to  overawe, —  intended,  by  the  dem- 
thing  more  than  mere  requests  for  onstrations  which  they  made,  to  im- 
them  to  leave  the  employment;  it  press  upon  the  minds  of  the  engi- 
must  appear  *'that  whatever  Ian-  neers  and  trainmen  that  personal 
guage  may  have  been  used,  it  was  prudence  compelled  them  to  leave, 
used  under  such  circumstances  and  tlien  a  case  of  contempt  is  made  up; 
with  such  demonstrations  that  the  it  is  not  necessary  that  there  should 
employees,  the  engineers,  and  the  be  actual  violence."  United  States  v. 
trainmen  felt  that,  as  prudent  men,  Kane  et  al.,  28  Fed.  R.  748;  In  re 
they  must  leave;  that,  because  of  Doolittle,  28  Fed.  R.  644 

due  regard  for  their  own  safety  and       'United  States  v.:Kane  et  aL|28  Fed* 
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§  459.  Court  will  hear  and  adjast  complaints. —  The  court 
is  always  open  to  hear  and  adjust  the  complaints  of  parties  in 
the  employ  of  the  court's  receiver.  When  the  court  has  taken 
possession  of  a  railway  property  and  is  operating  it  through 

R748.  Justice  Brewer  said:  "  If  there  do  that  unlawful  thing,  in  the  prose- 
is  no  such  agreement,  no  such  precon-  cution  of  that  burglary,  and  to  make 
cert  of  action,  why  then  each  indi-  it  successful,  one  of  the  party  shoots 
vidual  is  responsible  simply  for  what  and  kills,  and  the  law  comes  in  and 
he  does.  Thus,  for  instance,  if  there  says;  *  All  of  you  are  guilty  of  mur- 
should  happen  to  gather  here  on  the  der;  we  do  not  discriminate  between 
street  fifty  or  one  hundred  or  two  you;  you  broke  into  that  house  to 
hundred  men,  with  no  preconcert  of  commit  burglary;  in  the  prosecution 
purpose,  accidentally  meeting  here,  of  that  burglarious  entrance  one  of 
and  a  street  fight  should  develop  in  your  party  committed  murder;  all 
their  midst,  all  that  crowd  are  not  are  guilty.'  Now  that  is  a  reason- 
responsible  for  it;  that  would  be  un-  able  rule  when  you  stop  to  think  of 
just;  that  would  be  unfair;  because  it;  it  is  not  a  mere  harsh,  arbitrary,, 
they  did  not  go  there,  they  did  not  technical  rule  which  the  courts  have 
meet  together,  with  a  preconcerted  laid  down  and  the  statutes  have  es- 
purpose  to  do  anything  unlawful;  tablished;  it  is  a  rule  intended  to 
and  although  something  unlawful  prevent  combinations  or  conspiracies 
may  be  done  in  that  crowd,  yet  only  to  do  an  unlawful  thing,  and  where 
they  are  at  fault  who  do  the  unlaw-  there  are  many  together  it  is  often 
ful  thing.  But  if  they  all  met,  as  I  difficult  to  distinguish  the  one  who 
said,  for  the  purpose  of  doing  some  does  any  particular  act.  I  have  a 
unlawful  act,  having  formed  before-  very  forcible  illustration  right  in  this 
hand  the  purpose  to  do  it,  and  are  testimony  before  ma  Mr.  Tyler  is 
present  there  to  carry  that  purpose  charged  by  one  or  two  witnesses 
into  effect,  then  every  man,  by  virtue  with  having  said,  in  one  of  those  in- 
of  uniting  in  that  preconceived  pur-  terviews  with  one  of  the  engineers, 
pose  to  do  the  unlawful  thing,  makes  after  some  colloquy,  and  a  man  say- 
himself  responsible  for  what  any  one  ing  he  was  not  afraid  to  take  that 
does.  A  familiar  illustration  which  engine  and  train  out,  '  What  about 
often  comes  before  a  court  is  this:  the  afterclap?'  Now  Mr.  Orr  come» 
Supposing  three  or  four  men  form  a  forward  and  says,  and  Mr.  Tyler  too» 
purpose  to  commit  burglary,  and  that  Mr.  Tyler  did  not  use  that  ex- 
break  into  a  house  for  the  purpose  pression.  Mr.  Orr  said  he  heard  th& 
of  committing  that  burglary,  that  is  remark,  but  it  was  a  remark  from 
all  they  had  intended  to  do;  that  is  some  one  at  his  right,  and  was  not 
the  unlawful  act,  and  the  single  un-  made  by  Mr.  Tyler.  That  will  often 
lawful  act,  which  they  had  set  out  be  true  where  there  are  many  to- 
to  accomplish;  they  get  into  the  get  her;  in  the  excitement  which  at- 
house  and  somebody  wakes  up.  and  tends  such  a  gathering,  it  is  often 
one  of  the  party  shoocs  and  kills,  very  difficult  to  individualize  th& 
Now  the  three  or  four  persons  who  particular  actor  or  speaker,  and  while 
went  into  that  house  never  formed  one  witness  may  say  this  man  did  it 
beforehand  the  intent  to  kill  any-  or  this  man  said  it,  another  witness 
body;  they  simply  went  in  there  to  equally  credible,  and  present  at  the 
commit  burglary;  but,  combining  to  time,  may  have  it  in  his  mind  that 


§  459.]  ILLEGAL   COMBINATIONS   OF   LABOR.  345 

its  receiver,  any  man  connected  with  the  administration  or 
management  of  the  road,  however  humble  his  employment,  has 
the  same  right  that  the  receiver  himself  has,  or  that  any  cred- 
itor of  the  road  has,  to  come  into  court  and  insist  that  any 
grievance  which  he  has  against  the  management  of  the  road 
shall  be  considered  and  passed  upon.^ 

While  it  is  true  that  ordinarily  a  corporation  operating  its 
own  property  has  entire  liberty  to  employ  whom  it  pleases 
and  dismiss  whom  it  pleases,  it  is  otherwise  when  a  court  takes 
possession  of  that  property  and  appoints  a  receiver  to  operate 
it;  the  liberty  to  employ  and  dismiss  is  somewhat  abridged,  the 
receiver  has  not  the  arbitrary  power  originally  possessed  by 
the  corporation,  but  each  one  in  the  receiver's  employ  has  the 
right  to  come  into  court  and  complain  of  any  unreasonable  re- 
quirements, regulations  or  conditions  established  by  the  receiver, 
and  the  court  is  bound  to  listen  to  the  complaint  and  see  that 
justice  is  done  between  the  receiver  and  any  employee.' 

another  man  did  or  said  it.    So,  be-  not  personally  prudent  to  run  those 

cause  it  is  often  in  the  nature  of  trains;  that  there  was  a  risk  to  them- 

things  difficult  to   individualize   a  selves  in  attempting  to  continue  the 

man  that  does  or  says  a  particular  operations  of  the  road  there;  and 

matter,  the  rule  is  laid  down  that  if  that  these  engineers  aoted  under  a 

they  have  met  with  a  preconceived  reasonable  sense  of  personal  danger 

purpose  to  do  an  unlawful  act,  all  accruing   from   the   demonstration 

must  respond  for  what  one  does  and  that  was  made  in  their  presence.    I 

says.    That  is,  as  I  said,  no  harsh  and  have  no  doubt  that  some  men,  wha 

arbitrary  rule,  but  a  rule  in  the  in-  are   excessively   bold,  might   have 

terests  of  justice,  for  the  protection  laughed  at  it  and  waited,  believing 

of  society.*'  that  no  personal  violence  would  be 

1  United  States  v.  Kane  et  al.,  23  used;  but  men  are  not  all  equally 
Fed.  R  748w  bold  and  courageous;  the  average 

2  United  States  v.  Kane  et  aL,  23  man  has  a  feeling  that  it  is  his  duty 
Fed.  R.  748.  The  court  goes  on  to  to  regard  his  personal  safety:  we  all 
say:  '*  But  this  party  of  strikers,  not  know  that,  and  we  act  upon  that  pre* 
coming  into  this  court,  assumed  at  sumption ;  and  when  these  men  met 
at  that  time  to  try  to  stop  the  oper-  there  in  that  fever  of  excitement, 
ation  of  the  road:  tried  to  prevent  when  the  crowd  surged  backwards 
the  engineers  from  running  out  the  and  forwards*  from  one  end  of  that 
trains;  tried  to  prevent  the  trainmen  yard  to  the  other,  approaching  now 
from  working;  and  while,  as  I  say,  this  engine  and  now  that,  they  knew, 
they  touched  no  property  to  injure  and  every  man  knows,  that  that  kind 
it,  yet  I  think  there  was  no  one  that  of  a  demonstration  was  calculated 
heard  the  testimony  but  felt  that  to  intimidate;  and  they  knew,  and 
that  demonstration  was  made  with  every  man  knows,  that  ordinarily 
the  intent  to  overawe  those  engi-  prudent  men  are  not  going  to  risk 
neers;  to  make  them  feel  that  it  was  their  personal  safety  when  there  is 


5f46  COMBINATIONS   OF  LABOR  —  LEGAL  AND   ILLEGAL.      [§  459. 

A  court  of  equity  engaged  in  the  administration  of  a  railway 
will  adjust  differences  between  the  receiver  and  his  employees, 
and  it  is  within  the  power  of  the  court  in  the  interest  of  the 
property  to  direct  the  receiver  to  enter  into  a  reasonable  and 
suitable  contract  with  any  particular  class  or  body  of  his  em- 
ployees, and  in  this  connection  he  may  deal  with  a  union  of  his 
employees  regarding  schedules  of  rates  and  regulations;  but 
whatever  schedule  is  adopted  must  apply  not  only  to  employees 
who  may  be  members  of  the  union,  but  to  all  employees  with- 
out discrimination  or  disqualification  in  the  same  grade  of  em- 
ployment, whether  they  are  members  or  non-members  of  the 
union.^ 

nothing  to  be  gained  by  it.  They  are  ognizing  to  a  certain  extent  the 
going  to  say: 'Well,  here  is  a  crowd;  Brotherhood  of  Locomotive  Engi- 
•they  are  in  excitement  here ;  they  pass  neers,  and  in  authorizing  the  receiver 
backwards  and  forwards  through  this  to  treat  with  such  brotherhood  re- 
yard;  and  though  they  say  we  cannot  garding  a  scale  of  wages,  etc.,  ex- 
do  any  violence,  we  cannot  order  you  pressly  held  that  the  rule  12  of  the 
to  leave,  but  you  had  better  leave;  brotherhood  was  in  direct  and  poei- 
werequest  you  to  leave;  you  are  not  tive  violation  of  the  laws  of  the 
going  back  on  us,  and  we  had  better  land,  and  no  court-^  state  or  federal, 
quit.'  Every  one  understands  that  would  hesitate  for  a  moment  so  to 
these  men  felt  overawed,  intimidated,  declare  it.  After  referring  to  the 
and  quit  work,  not  because  they  interstate  commerce  law,  the  Sher- 
wanted  to, — some  of  them,  at  least, —  man  act  of  1890,  the  judge  proceeded : 
but  because  they  felt  that  their  per-  "Now  it  is  true  that  in  any  conceiv- 
-sonal  safety,  personal  prudence,  re-  able  strike  upon  the  transportation 
quired  them  to  do  it  It  would  be,  lines  of  this  country,  whether  main 
as  it  seems  to  me,  blinding  my  eyes  lines  or  branch  roads,  there  will  be 
io  obvious  factfl  to  sav  that  there  interference  with  and  restraint  of 
was  not  intimidation.  I  think  these  interstate  or  foreign  commerce.  This 
men  that  were  there  would  them-  will  be  true  also  of  strikes  upon  tele- 
selves  feel  that  I  did  not  respect  their  graphic  lines,  for  the  exchange  of 
good  sense,  that  I  did  not  give  them  telegraphic  messages  between  people 
credit  for  ordinary  intelligence,  if  I  of  different  states  in  interstate  corn- 
should  say  that  that  was  a  mere  merce.  In  the  presence  of  these  stat- 
peaceable  gatheiing  of  a  few  men  to  utes,  which  we  have  recited,  and  in 
present  a  request;  and  I  have  come  view  of  the  intimate  interchange  of 
reluctantly  to  the  conclusion  that  commodities  between  people  of  sev- 
there  was  an  effort,  a  preconcerted  eral  states  of  the  Union,  it  wiU  be 
effort,  at  that  time,  by  a  demonstra-  practically  impossible  hereafter  for 
tion  of  force,  to  overawe  these  engi-  a  body  of  men  to  combine  to  hinder 
neers  and  trainmen,  and  to  prevent  and  delay  the  work  of  the  transpor- 
the  receiver  from  operating  the  tation  company  without  becoming 
road."  amenable  to  the  provisions  of  these 
1  Waterhouse  et  aL  v.  Ck)mer  (1893),  statutes.  And  a  combination  or 
55  Fed.  R.  149.    Judge  Speer,  in  reo-  agreement   of  railroad  officials   or 
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§  460.  Keferring  to  the  unpleasant  responsibility  resting 
upon  the  court  in  contempt  cases  arising  out  of  labor  troubles, 
Justice  Brewer  said :  "  Courts  are  organized  for  the  protection 
of  persons  and  property,  and  while,  in  the  discharge  of  their 
duties,  oftentimes  there  are  unpleasant  burdens  cast  upon  them, 
yet  no  man  is  fit  to  occupy  a  position  as  a  judge,  especially  in  a 
court  which,  like  this,  has  such  vast  powers  and  such  solemn  re- 
sponsibilities, who  can  hesitate,  whenever  a  wrong  is  brought  to 
his  attention,  to  treat  it  as  a  wrong  and  punish  accordingly." 

It  is  the  duty  of  the  court  to  see  that  the  property  under  its 
control  or  in  the  hands  of  its  receivers  is  absolutely  protected, 
and  that  nobody,  directly  or  indirectly,  interferes  with  the  man- 
agement of  that  property;  and  while  no  man  is  bound  to  re- 
main in  the  employment  of  the  court's  receiver,  no  man  will  be 
permitted  to  interfere  with  either  the  property  or  the  adminis- 
tration of  the  property  while  it  is  in  the  hands  of  the  court.* 

§  461.  Where  the  employees  of  a  railroad  company  which  is 
not  in  the  hands  of  the  court  combine  to  strike,  and  in  pursu- 

other  representative  of  capital,  with  also  found  that  hy  such  methods 
the  same  effect,  will  be  equally  under  organized  labor  wiU  be  spared  much 
the  ban  of  the  penal  statutes.  It  of  the  antagonism  it  now  encounters, 
follows,  therefore,  that  a  strike,  or  and  in  its  appeal  to  the  courts  it  will 
'  boycott,'  as  it  is  popularly  called,  if  have  the  sympathy  of  thousands, 
it  was  ever  effective,  can  be  so  no  where,  in  its  strikes,  it  has  their  op- 
longer.  Organized  labor,  when  in-  position  and  resentment." 
justice  has  been  done  or  threatened  ^  United  States  v.  Kane  et  al,  28 
to  its  membership,  will  find  its  use-  Fed.  R  748.  In  conclusion  Justice 
ful  and  valuable  mission  in  present-  Brewer  said:  ^If  there  is  any  subse- 
ing  to  the  courts  of  the  country  a  quent  demonstration  of  a  similar  nat- 
strong  and  resolute  protest  and  a  ure,  I  want  now  to  say  most  kindly, 
petition  for  redress  against  unlawful  but  most  emphatically,  so  that  no- 
trusts  and  combinations  which  would  body  may  misunderstand,  that  any 
do  unlawful  wrong  to  it.  Its  mem-  parties  who  are  engaged  in  it  and 
bership  need  not  doubt  that  their  who  are  brought  before  me  for  con- 
counsel  will  be  heard,  nor  that  speedy  tempt  must  expect  the  severest  pen- 
and  exact  justice  will  be  adminis-  alty  which  the  law  permits.  If  there 
tered  wherever  the  courts  have  juris-  is  any  man,  as  I  said  awhile  ago,  who 
diction.  It  wiU  follow,  therefore,  feels  that  he  is  wronged  in  any  way 
that  in  all  such  controversies  it  will  by  the  receivers  appointed  by  this 
be  competent,  as  we  have  done  in  court,  all  he  has  to  do  is  to  come 
this  case,  for  the  courts  to  preserve  and  make  his  grievances  known,  and 
the  rights  of  the  operatives,  to  spare  they  will  be  heard,  and  the  coui-t 
them  hardship^  and  at  the  same  time  will  try  to  do  justice  by  him  as  well 
to  spare  to  the  public  the  unmerited  as  by  the  receivers;  but  no  violence 
hardship  which  it  has  suffered  by  in  any  way,  shape  or  manner  will  be 
Buch  conflicts  in  the  past    It  wiU  be  tolerated  in  the  slightest  degree." 
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ance  of  the  purpose  of  t' '^lir  combination  take  possession  of  and 
obstruct  the  movement  of  cars  and  engines  of  such  company, 
and  at  the  same  time,  in  the  contest  with  their  own  company, 
obstruct  the  operation  of  engines  and  cars  of  a  company  which 
is  in  the  hands  of  the  court,  and  which  engine  and  cars  are 
being  operated  by  receivers  of  the  court,  such  acts  are  contempt 
of  court.^ 

1  In  re  Doolittle,  23  Fed.  R  544  and  in  so  doing  obstruct  the  officers 
This  case  was  heard  before  Brewer  of  this  court,  although  intending  no 
and  Treat,  JJ.    Judge  Brewer  in  his  contempt,  that  is  a  very  different 
opinion  said:    "It  does  not  appear  thing.    Suppose  a  party  of  men  — 
that  these  defendants  in  the  first  in-  and  I  state  this  merely  as  an  iilustra- 
stance  started  out  to  obstruct  the  tion  —  combine  to  commit  an  assault 
receivers  in  their  management  of  the  and  battery  upon  one  person,  and, 
road.    In  some  way  they  had  ascer-  without  intending  so  to  injure,  do, 
tained  that  the  road  was  in  posses-  through  mistake,  actually  seize  and 
sion  of  the  receivers  appointed  by  beat  a  third  person*    Although  such 
this  court,  and  that  it  was  not  pru-  beating  was  unintentional,  perhaps 
dent  to  interfere  with  them.    But  it  accidental,  yet,  as  they  were  engaged 
is  clear  that,  while  engaged  in  a  la  an  unlawful  enterprise,  it  is  just 
strike  against  the  Missouri  Pacific  the  same  as  though  they  intended 
Railroad,  they  did  interfere  with  the  that  unlawful  attack  upon  the  person 
management   of    the    engine    and  actually  receiving  the  injury.    And 
freight  cars  under  the  control  of  such  so.  here,  though  these  defendants  did 
receivers,  and  did  obstruct  such  re-  not  set  out  to  obstruct  the  officers  of 
ceivers  in  carrying  on  the  business  of  this  court,  and  the  receivers  of  the 
the  road  placed  in  their  charge  by  this  Wabash  Company,  in  their  admini-}- 
court    Now,  while  in  one  sense  they  tration  of  that  property,  yet  they  did 
cannot  be  charged  with  contempt  set  out  to  obstruct  some  persons  in 
in  that  they  intended  to  obstruct  the  exercise  of  their  legal  rights; 
this  court  and  its  officers  in  the  dis-  they  did  set  out  to  do  that  which 
charge  of  its  and  their  duty,  yet  they  they  had  no  right  to  do;  and  this 
placed  themselves  in  this  attitude:  court  is  justified,  indeed,  it  is  its  duty. 
They  engaged  in  an  unlawful  enter-  inasmuch  as  they  did  obstruct  the 
prise,  and  while  so  engaged  they  did  officers  of  this  court,  to  regard  it  just 
interfere  with  the  officers  of  this  the  same,  or  nearly  the  same,  as 
court  in  the  management  of  the  road  though  they  started  out  to  obstruct 
which  was  in  their  hands  as  receiv-  the  officers  of  this  court,  the  receiv- 
ers.   Now,  if  a  party  engaged  in  a  ers  of  the  Wabash  Railway  Com- 
lawful  undertaking  unintentionally  pany. 

interferes  with  some  of  the  officers  ''Mr.  Charles  C.  Allen:  Do  I  un- 

of  this  court,  and  obstructs  them  in  derstand  your  honor  to  say  that  the 

the  discharge  of  their  duties,  this  act  of  striking  —  merely  carrying  out 

court  is  not  tenacious  of  any  mere  the  strike  —  was  unlawful? 

prerogative,  and  would  let  such  ac-  "  The  court  (Judge  Brewer):  It  is 

tion  pass  almost  without  notice,  but  not  the  mere  stopping  of  work  them- 

where  parties  are  engaged  in  that  selves,  but  it  is  preventing  the  own- 

which  is  of  itself  unlawful,  in  doing  ers  of  the  road  from  managing  their 

that  which  they  have  no  right  to  doy  own  engines  and  nmning  their  own 
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Parties  to  an  unlawful  combination,  the  object  of  which  is 
to  prevent  the  operation  of  a  road  in  the  hands  of  a  receiver 
and  thereby  injure  its  business  and  maliciously  incite  the  em- 
ployees of  the  receiver  to  strike,  are  guilty  of  contempt  of 
€Ourt.^  Parties  who  know  that  a  railroad  is  in  the  hands  of  a 
court,  and  who  with  that  knowledge  attempt  to  interfere  with 

• 

cars.  That  is  where  the  wrong  comes  this  court.'  Further,  *We  did  not 
in.  Anybody  has  a  right  to  quit  directly  by  physical  force  do  sundry 
work,  but  in  interfering  with  other  and  divers  things;  we  merely  re- 
persons  working,  and  preventing  the  quested  other  persons  to  do  it.'  A 
owners  of  railroad  trains  from  man-  specious  pretense!  The  court  must 
aging  those  trains  as  they  see  fit  —  be  supposed  to  know,  as  everybody 
there  is  where  the  wrong  comes  in."  else  does,  what  the  object  was;  it 
Judge  Treat  in  his  opinion  said:  was  the  threatening  intimidation 
''  If  there  was  any  just  ground  of  which  lay  behind  the  whole  matter, 
complaint,  so  far  as  the  so-called  and  hence  they  are  within  the  rule, 
strikers  were  concerned,  this  tribunal  'A  request,'  under  such  circum- 
was  open  to  have  them  present  their  stances,  was  a  threat.  The  court  can- 
matters  here,  and  the  court  would  not  be  blinded  by  such  mere  specious 
have  instructed  the  receivers  with  language.  The  fact  is  there — the 
regard  to  it;  and  one  of  the  promi-  positive  fact  that  here  was  a  direct 
nent  reasons  why  oourtsare  so  prompt  threat  And  an  intimidation.  The 
to  punish  men  who  interfere  with  form  of  language  amounts  to  noth- 
receivers  in  the  custody  and  control  ing.  Courts  do  not  stick  to  the  let- 
of  the  property  committed  to  them  ter;  they  look  at  the  fact  —  the  act 
by  law  is  the  fact  that  any  one  en-  itself, —  and  that  was  the  case  here, 
gaged  in  employment  under  them  Parties  determined  lawlessly  to  stop 
can  liave  ample  redress  by  applying  the  commerce  of  the  country,  so  far 
to  the  court  with  respect  thereta  as  these  roads  were  concerned,  and 
Now,  instead  of  coming  to  this  court  to  do  it  by  force,  by  threats,  and  by 
to  make  application,  as  some  other  intimidation;  and  in  doing  it  they 
parties  have  done  —  other  employ-  interfered  with  the  property  of  this 
«es, —  they  choose  to  engage  in  a  company  under  the  charge  of  the 
lawless  enterprise  whereby  were  court,  and,  instead  of  coming  to  this 
involved,  not  only  the  stoppage  of  court,  if  they  had  any  wrong  to  be 
commerce,  but  perhaps  a  loss  of  mill-  redressed,  and  asking  the  court  to 
ions  of  dollars,  and  merchants  and  adjust  their  cause,  they  took  the  law 
private  individuals  and  all  classes  into  their  own  hands,  and  they  must 
were  injured  by  this  lawless  proceed-  suffer  the  consequences  of  doing  it. 
ing.  And  now  the  party  comes  and  Of  course  I  assent,  as  1  must  do,  to  the 
says,  what?  Evasively,  'I  did  not  lenient  punishment  prescribed  by 
know  that  I  was  interfering  with  the  the  circuit  judge;  but  if  it  had  been 
officers  of  this  coui*t; '  but  he  did  left  to  me  alone,  it  would  have  been 
know  that  he  was  interfering  with  much  severer." 
property  that  he  had  no  right  to  There  is  an  interesting  note  to  this 
interfere  with,  and  *  perchance  he  case  by  Mr.  Francis  Wharton, 
overstepped  the  limit,  and  involved  ^  Thomas  v.  Cincinnati,  N.  O.  &  T. 
himself  wit'iin  the  jurisdiction  of  P.  Ry.  Ca,  62  Fed.  R.  80a 
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the  receiver  in  the  operation  of  the  road,  are  guilty  of  contempt 
of  court* 

§  462.  Receiyer's  employees  may  organize  unions. — Enl- 
ployees  of  a  receiver  have  a  right  to  organize  labor  unions  and 
to  join  labor  unions  for  the  purpose  of  bettering  their  condition 
and  securing  more  favorable  terms  of  employment,  and  such 
associations,  unions  and  combinations  are  entirely  lawful  until 
either  as  a  means  or  an  end  they  do  that  which  is  unlawful, 
injurious  or  oppressive.*  In  this  connection  Judge  Taft  said : 
"  Now,  it  may  be  conceded  in  the  outset  that  the  employees 
of  the  receiver  had  the  right  to  organize  into  or  to  join  a  labor 
union  which  should  take  joint  action  as  to  their  terms  of  em- 
ployment. It  is  of  benefit  to  them  and  to  the  public  that 
laborers  should  unite  in  their  common  interest  and  for  lawful 
purposes.  They  have  labor  to  sell.  If  they  stand  together, 
they  are  often  able,  all  of  them,  to  command  better  prices  for 
their  labor  than  when  dealing  singly  with  rich  employers,  be- 
cause the  necessities  of  the  single  employee  may  compel  him 
to  accept  any  terms  offered  him.  The  accumulation  of  a  fund 
for  the  support  of  those  who  feel  that  the  wages  offered  are 
below  market  prices  is  one  of  the  legitimate  objects  of  such  an 
organization.  They  have  the  right  to  appoint  officers  who  shall 
advise  them  as  to  the  course  to  be  taken  by  them  in  their  rela- 
tions with  their  employer.  They  may  unite  with  other  unions. 
The  officers  they  appoint,  or  any  other  person  to  whom  they 
choose  to  listen,  may  advise  them  as  to  the  proper  course  to  be 
taken  by  them  in  regard  to  their  employment,  or,  if  they  choose 
to  repose  such  authority  in  any  one,  may  order  them,  on  pain 
of  expulsion  from  their  union,  peaceably  to  leave  the  employ 
of  their  employer  because  any  of  the  terms  of  their  employ- 
ment are  unsatisfactory." 

Regarding  the  right  of  free  speech  Judge  Taft  said:  "  Some- 
thing has  been  said  about  the  right  of  assembly  and  free  speech 
secured  by  the  constitution  of  Ohio.  It  would  be  strange,  in- 
deed, if  that  right  could  be  used  to  sustain  the  carrying  out  of 
such  an  unlawful  and  criminal  conspiracy  as  we  have  seen  this 
to  be.  It  never  has  been  supposed  to  protect  one  from  prose- 
cution or  suits  for  slander,  or  for  any  of  the  many  malicious 

1  Thomas  v.  Cincinnati,  N.  O.  &  T.       >  Thomas  v.  Cincinnati,  N.  O.  &  T. 
P.  By.  Ca,  9uprcL  P.  By.  Ca,  9upra, 
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and  tortioas  injuries  which  the  agency  of  the  tongue  has  beea 
so  often  employed  to  inflict.  If  the  obstruction  to  the  opera- 
tion of  the  road  by  the  receiver  was  unlawful  and  malicious, 
it  is  not  less  a  contempt  because  the  instrument  which  he  used 
to  effect  it  was  his  tongue  rather  than  his  hand.*' 

§  463.  Any  unlawful  interference  with  the  operation  of  a 
road  in  the  hands  of  a  receiver  is  a  contempt  of  court,  it  being 
in  the  nature  of  a  direct  resistance  to  the  mandates  of  the 
court.*  Eeceivers  are  ofiicers  of  the  court,  and  by  their  agents- 
and  employees  are^^  Jiac  vice  officers  of  the  court.  As  such 
officers  they  are  responsible  to  the  court  for  their  conduct;  and 
if  they  wilfully  or  maliciously  injure  the  property  in  the  handa 
of  the  court,  or  seek  to  embarrass  the  receivers  in  the  perform- 
ance of  their  duties,  they  are  guilty  of  contempt.' 

"  Labor  organizations  are  lawful  and  generally  laudable  as- 
sociations, but  they  have  no  legal  status  or  authority,  and  stand 
before  men  and  the  law  on  no  better  footing  than  other  social 
organizations,  and  it  is  preposterous  that  they  should  attempt 
to  issue  orders  that  free  men  are  bound  to  obey;  and  no  man 
can  stand  in  a  court  of  justice  and  shelter  himself  behind  any 
such  organization  from  the  consequences  of  his  own  unlawful 
acts."  •    If,  however,  any  employee  of  a  receiver  is  improperly 

1  Secor  V.  Railroad  Ca,  7  Biss.  518,  may  quit  their  employment,  as  can 

Fed.  Ca&  Na  12,605;  United  States  employees  of  private  parties  or  cor- 

V.  E[ane  et  aL,  23  Fed.  R  544;  In  re  porations,   provided    they   do    not 

Higgins,  27  Fed.  R  443.  thereby   intentionally   disable    the 

3 In  re  Higgins  et  aL,  27  Fed.  R  448.  property;  but  they  must  quit  peace- 
In  this  case  Judge  Pardee  said:  ''It  ably  and  decently.  Where  they  corn- 
is  well-settled  law  that  whoever  in-  bine  and  conspire  to  quit  with  or 
terferes  with  property  in  the  posses-  without  notice,  with  the  object  and 
sion  of  a  court  is  guilty  of  contempt  intent  of  crippling  the  property  or 
of  that  court,  and  I  regard  it  as  its  operation,  I  have  no  doubt  that 
equally  well  settled  that  whoever  they  theraby  commit  a  contempt; 
unlawfully  interferes  with  ofiicers  and  all  those  who  combine  and  con- 
and  agents  of  the  court,  in  the  full  spire  with  employees  to  thus  quit,  or 
and  complete  x)osses8ion  and  man-  as  officials  of  labor  organizations 
agement  of  property  in  the  custody  issue  printed  orders  to  quit  or  to 
of  the  court,  is  guilty  of  a  con-  strike,  with  an  intent  to  embarrass 
tempt  of  court;  and  it  is  immaterial  the  court  in  administering  the  prop- 
whether  this  unlawful  interference  erty.  render  themselves  liable  for 
comes  in  the  way  of  actual  violence  contempt  of  court." 
or  by  intimidation  and  threat&  The  '  From  the  opinion  of  the  couxty  In 
employees  of  the  receivers,  although  re  Higgin8>  miprcu 
pro  hoc  vice  officers  of  the  court, 
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discharged  by  a  receiver  or  any  of  the  receiver's  agents,  the 
court  is  open  to  hear  his  complaint  and  see  that  justice  is  done. 

Where  the  property  of  a  railway  company  is  in  the  hands 
of  the  court's  receiver  the  party  is  guilty  of  contempt  of  court 
who  as  chairman  of  a  combination  sends  to  various  foremen 
working  for  the  receiver  the  following  notice: 

**  Office  of  Local  Committee,  June  17, 1885. 

" ,  Foreman:  You  are  requested  to  stay  away  from 

the  shop  until  the  present  difficulty  is  settled.  Your  compli- 
ance with  this  will  command  the  protection  of  the  Wabash, 
employees.  But  in  no  case  are  you  to  consider  this  an  intimi- 
dation." * 

1  In  re  Wabash  R.  Ca,  24  Fed.  R  court,  will  not  be  tolerated.  Stress 
217.  In  holdin>?  defendants  guilty  of  has  been  laid  in  the  argument  for  de- 
contempt  of  court  Judge  Krekel  said:  fendants  upon  the  promise  made  in 
^It  will  be  recollected  that  the  prop-  the  circular  issued  by  the  managers 
erty  of  the  Wabash  Railroad  is  in  the  during  the  early  strike,  that  notice 
hands  of  the  court,  and  that  receiv-  should  be  given  to  the  chairman  of 
«rs  have  been  appointed  by  it  for  its  the  committee  of  the  employees  of 
management.  The  owners  have  been  any  intended  reduction,  and  that  the 
deprived  of  possession  and  control,  committee  should  be  consulted  about 
and  with  it  the  ability  to  protect  it  any  reduction  or  suspension.  These 
The  court,  through  its  officers,  has  promises,  heretofore  more  fully  set 
undertaken  to  do  the  ordinary  busi-  out,  though  not  applicable  here»  were 
ness  of  the  company,  the  running  of  well  calculated  to  mislead,  and  no 
regular,  speedy  and  safe  trains  for  doubt  had  their  influence  in  the  pro- 
the  conveyance  of  mails,  passengers  ceedings  afterwards  had  by  the  com- 
and  merchandise;  and,  moreover,  the  mittee  and  strikera  The  wholesome 
management  of  the  property  so  as  to  law  of  the  state  of  Missouri,  requir- 
make  it  valuable  to  those  who  have  ing  companies  to  give  thirty  days' 
claims  against  it.  All  these  great  notice  to  employees  before  reducing 
public  and  private  interests  demand  their  wages,  which  went  into  effect 
that  no  unnecessary  interferences  on  the  2dd  day  of  June,  has  no  appli- 
with  the  property  and  its  manage-  cation,  because  not  in  force  when 
ment  should  take  place.  If  any  one  these  occurrences  took  place.  The 
has  grievances,  be  they  employees  or  provisions  of  this  law  no  doubt  ema- 
others,  they  can  have  easy  and  ready  nated  from  the  same  seuse  of  justice 
redress  for  their  actual  or  supposed  which  induced  the  promise  of  the 
wrongs  by  bringing  them  to  the  at-  managers  to  give  notice  of  any  re- 
tention of  the  court.  Both  receivers  duction,  in  the  circular  spoken  of. 
and  managers  are  subject  to  its  con-  It  moreover  indicates  the  true  source 
trol.  The  court  will  not  permit  its  where  the  remedy  for  grievances  of 
officers  to  wrong  any  one,  and  is  al-  the  kind  under  consideration  is  to 
ways  ready  to  redress  grievances,  be  sought.  Differences  between  em- 
Such  a  thing  as  taking  the  law  into  ployers  and  employees,  if  not  settled 
their  own  hands,  be  they  employees  by  compromise,  must  be  settled  by 
of  the  company  or  officers  of  the  law  and  the  courts.  The  community 
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The  statement  in  the  notices  that  they  are  not  to  be  consid- 
ered as  intimidations  show  beyond  doubt  that  the  party  send- 
ing the  same  knew  that  he  was  doing  that  which  was  unlawful, 
^nd  by  the  statement  sought  to  escape  the  penalties  of  his  act. 

§  464.  Effect  of  act  of  congress  to  legalize  incorporation  of 
National  Trade  Union, — The  act  of  congress  entitled  "An  act 
to  legalize  the  incorporation  of  a  National  Trade  Union  "  *  does 
not  sanction  the  right  to  combine  or  conspire  with  a  view  to 
injure  or  oppress  or  interfere  with  the  rights  of  others;  nor 
does  it  sanction  the  use  of  a  lawful  organization  for  an  unlaw- 
ful purpose.  Under  this  act  labor  may  organize  to  regulate 
wages,  the  hours  of  labor  and  the  conditions  of  labor,  and  for 
the  protection  of  individual  rights  in  the  prosecution  of  labor; 
but  such  lawful  organization  cannot  be  employed  to  injure 
property,  or  for  oppression  of  others,  or  to  harm  the  public 
welfare.' 

Hi  large  cannot  afford  to  tolerate  oon-  forming  any  lawful  act'    By  section 

filets,  from  which  outside  and  inno-  4466c  it  is  rendered  unlawfud  for  any 

cent  parties  must  suffer.    Courts  do  person  by  threats,  intimidation,  force, 

not  interfere  between  employer  and  or  coercion  of  any  kind,  to  hinder  or 

employees,  except  to  declare  what  prevent  any  other  person  from  engag- 

the  rights  of  the  parties  are,  and  to  ing  in  or  continuing  in  any  lawful 

keep  order.    Men  may  work  or  cease  work  or  employment,  either  for  him- 

working   as  they  choose,  provided  self  or  as  wage  worker,  or  to  attempt 

they  violate  no  contract    They  may  to  so  hinder  or  prevent    By  section 

•combine  and  i)eaceably  seek  to  for-  4466d  a  punishment  is  provided  for 

ward  their  interest  in  any  manner,  any  one  who,  individually  or  in  asso- 

provided   they  do   no   violence   to  ciation  with  others,  shall  wilfully 

others'  rights,  or  commit  no  viola-  injure  or  interfere  with  or  prevent 

tion  of  law."  the  running  or  operation  or  shall 

i  24  R  S.,  ch.  667.  destroy  any  locomotive   engine  or 

'^  Farmers*  Loan  &  Trust   Co.  v.  cai-s  or  machinery.    These  statutes 

Northern  Pac  R  Ca,  60  Fed.  R  903.  are  declaratory  of  the  common  law 

The  court  said :  "  The  statutes  of  Wis-  and  wholly  condemn  all  conspiracies 

con&in  (S.  &  R  Rev.  Stat,  §  4466a)  to  injure  or  oppress  or  interfere  with 

render  it  unlawful  for  'two  or  more  the  rights  of  others.    Their  efScacy 

persons  to  combine,  associate,  agree,  is  in  no  way  impaired  by  any  statu- 

mutually  undertake  or  concert  to-  tory  recognition  of  the  right  of  or- 

gether  for  the  purpose  of  wilfully  or  ganization  for  the  purpose  of  promot- 

maliciously  injuring  another  in  his  ing  the   welfare  of  labor.    I  have 

reputation,  trade,  business  or  profes-  been  referred  to  no  statute  in  any 

sion,  by  any  means  whatever,  or  for  state  traversed  by  the  Northern  Pa- 

the  purpose  of  maliciously  compel-  cific  Railroad,  and  have  been  able  to 

ling  another  to  do  or  perform  any  find  none,  which  in  any  way  changes 

act  against  his  will,  or  preventing  or  the  law  in  this  regard.    I  think  no 

hindering  another  from  doing  or  pei^  state  has  gone  so  far  in  modification 
23 
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§  465.  Liability  of  striking  railway  employees. —  If  an  em- 
ployee of  a  railroad  company  quits  the  service  without  cause,  and 
in  violation  of  an  express  contract  to  serve  for  a  stated  time,  then 
his  quitting  is  without  right,  and  he  is  liable  for  any  damages 
resulting  from  a  breach  of  his  agreement,  and  possibly  to  crim- 
inal prosecution  for  any  loss  of  life  or  limb  by  passengers  or 
others  directly  resulting  from  his  abandoning  his  post  at  a  time 
when  care  and  watchfulness  were  required  upon  his  part  in  the 
discharge  of  a  duty  he  had  undertaken  to  perform.  And  fur- 
ther, he  would  be  liable  where  the  contract  of  service,  by  nec- 
essary implication  arising  out  of  the  nature  or  circumstances 
of  the  employment,  required  him  not  to  quit  the  service  sud- 
denly and  without  reasonable  notice;  but  a  court  of  equity  will 
not  interfere  by  injunction  to  prevent  one  individual  from  quit- 
ting the  service  of  another,  or  even  from  quitting  the  service 
of  a  receiver  of  the  court.^ 

of  the  general  rule  as  have  the  states  well  founded.    Upon  such  applica- 

of  New  Jersey  and  Pennsylvania.  But  tion  the  receivers  would  be  bound  to- 

there,  as  elsewhere,  all  labor  organi-  obey  the  orders  of  the  court  in  the 

zations  must  be  for  lawful  objects,  preniise&    The  employee,  neverthe- 

to  be  accomplished  by  lawful  meana  less,  not  content  with  the  judgment 

If  the  ostensible  purpose  be  legal,  of  the  court,  would  have  the  right  to 

and  the  means  for  its  accomplish-  abandon  his  employment    The  case 

ment  legal,  still,  if  the  real  and  secret  furnishes,  as  was  suggested  by  coun- 

purpose  be  illegal — as,  for  example,  sel,  an  exceptional  instance,  where 

that  purpose  be  of  extortion  or  of  in-  one  party  to  a  proceeding  in  a  judi- 

jury  to  another, —  the  wrong  cannot  cial  tribunal  is  bound  by  the  decision 

be  shielded  under  the  guise  of  a  law-  and  the  other  is  not" 

f  ul  organization.    And  where  the  ob-  ^  Arthur  et  aL  v.  Oakes  et  aL,  6$ 

ject  is  to  be  accomplished  by  vio-  Fed.  R.  810.    This  case  came  up  on 

lence,  intimidation  and  destruction  an  appeal  from  an  injunction  issued 

of  property,  by  coercion  and  by  in-  by  the  circuit  court  for  the  eastern 

jury  to  the  public,  the  organization,  district  of  Wisconsin,  and  the  appeal 

although  formed  for  an  ostensible  was  heard  before  Justice  Harlan  of 

legal  object,  is  diverted  to  ille^l  the  supreme  court-,  and  Judges  Wood 

purposes,  and  is  to  that  extent  un-  and  Bunn.    In  the  opinion  written 

lawful"  by  Justice  Harlan  he  says: 

Regarding  the  exceptionally  favor-  "It  would  be  an  invasion  of  one*& 

ableconditionof  an  employee  ofare-  natural  liberty  to  compel  him   to 

oei ver,  Judge  Brewer  again  said :  "An  work  for  or  to  remain  in  the  personal 

employee  deeming  himself  wronged  service  of  another.  One  who  is  placed 

by  the  action  of  the  receivers  in  re-  under  such  constraint  is  in  a  con- 

spect  thereto  had  peaceful  remedy,  dition  of  involuntary  servitude, — a. 

The  court  was  at  all  times  open  to  condition  which  the  supreme  law  of 

him  to  listen  to  his  complaint  and  to  the  land  declares   shall  not   exist 

redress  it,  if  it  sliouid  appear  to  be  within  the  United  States  or  in  an^ 
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§466.  Strike  of  receiver's  employees  may  be  legal.— A 

combination  among  the  employees  of  a  receiver  having  for  its 
object  their  orderly  and  peaceful  withdrawal  either  in  large 
numbers  or  in  a  body  from  the  service  of  the  receiver,  on  ac- 

place  subject  to  their  jurisdiction.  ''The  rule,  we  think,  is  without 
Courts  of  equity  have  sometimes  exception,  that  equity  will  not  corn- 
sought  to  sustain  a  contract  for  pel  the  actual,  affirmative  perform- 
services  requiring  special  knowledge  ance  by  an  employee  of  merely  per- 
or  peculiar  skill,  by  enjoining  acts  sonal  services,  any  more  than  it  will 
or  conduct  that  would  constitute  a  compel  an  employer  to  retain  in  his 
breach  of  such  contract  To  this  personal  service  one  who,  no  matter 
class  belong  the  cas^s  of  singers,  act-  for  what  cause,  is  not  acceptable  to 
ors  or  musicians,  who,  after  agree-  him  for  service  of  that  character, 
ing  for  a  valuable  consideration  to  The  right  of  an  employee  engaged  to 
give  their  professional  service  at  a  personal  service  to  quit  that  service 
named  place  and  during  a  specified  rests  upon  the  same  basis  as  the  right 
time,  for  the  benefit  of  certain  par-  of  his  employer  to  discharge  him 
ties,  refuse  to  meet  their  engagement,  from  further  personal  service.  If 
and  undertake  to  appear  during  the  the  quitting  in  the  one  case  or  the 
same  period  for  the  benefit  of  other  discharging  in  the  other  is  in  viola- 
parties  at  another  place.  Lumley  v.  tion  of  the  contract  between  the  par- 
Wagner,  1  De  Gex,  M.  &  G.  604,  617;  ties,  the  one  injured  by  the  breach 
Id.,  5  De  Gtex  &  S.  485,  16  Jur.  871;  has  his  action  for  damages;  and  a 
Montague  v.  Flockton,  L.  R.  16  £q.  court  of  equity  will  not,  indirectly 
189.  While  in  such  case  the  singer,  or  negatively,  by  means  of  an  injuno- 
actor  or  musician  has  been  enjoined  tion  restraining  the  violation  of  the 
from  appearing  during  the  period  contract,  compel  the  affirmative  per- 
named  at  a  place  and  for  parties  dif-  formance  from  day  to  day  or  the 
f erent  from  those  specified  in  his  first  affirmative  acceptance  of  merely  per- 
engagement,  it  was  never  supposed  sonal  servicea  Relief  of  that  char- 
that  the  court  could  by  injunction  acter  has  always  been  regarded  as 
compel  the  affirmative  performance  impracticable.  Toledo,  A.  A.  &  N. 
of  the  agreement  to  sing  or  to  act  or  M.  Ry.  Ca  v.  Pennsylvania  Ca,  54 
to  play.  In  Powell  Duflfryn  Steam  Fed.  R  730,  740  (Taft,  J.),  and  au- 
CJoal  Co.  V.  Taflf  Vale  Ry.  Co.,  9  Ch.  thorities  cited;  Fry,  Spec  Perf.  (8d 
App.  331,  335,  Lord  Justice  James  ob-  Am.  ed.),  sees.  87-91  and  authorities 
served  that  when  what  is  required  cited. 

is  not  merely  to  restrain  a  party  from  "  It  is  supposed  that  these  princi- 
doing  an  act  of  wrong,  but  to  oblige  pies  are  inapplicable  or  should  not 
him  to  do  some  continuous  act  in-  be  applied  in  the  case  of  employees 
volving  labor  and  care,  the  court  has  of  a  railroad  company,  which,  under 
never  found  its  way  to  do  this  by  legislative  sanction,  constructs  and 
injunction.  In  the  same  case  Lord  maintains  a  public  highway  prima- 
Justice  Mellish  stated  the  principle  rily  for  the  convenience  of  the  x)eO' 
still  more  broadly,  x)erhaps  too  pie,  and  in  the  regular  operation  of 
broadly,  when  he  said  that  a  court  which  the  public  are  vitally  inter- 
can  only  order  the  doing  of  some-  ested.  Undoubtedly  the  simultane- 
thing  which  has  to  be  done  once  for  ous  cessation  of  work  by  any  con- 
all,  so  that  the  court  can  see  to  its  siderable  number  of  the  employees 
being  done.  of  a  railroad  corporation,  without 
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ooant  of  a  reduction  of  wages  or  for  any  other  canse,  is  not 
necessarily  unlawful.  Such  a  combination  may  amount  to  a 
conspiracy,  according  to  the  means  by  which  the  strike  is  to 
be  made  effective.  If  among  the  objects  of  the  combination 
is  the  injury  or  molesting  either  the  receiver  or  other  em- 
ployees, or  the  injury  or  destruction  of  property,  it  is  unlawful. 

AH  strikes  are  unlawful  which  contemplate,  either  as  a 
means  or  as  an  end : 

1.  To  physically  injure  or  cripple  the  trust  property;  or 

previous  notice,  will  have  an  in juri-  and  if  it  is  to  be  enforoed  I  wiU  with- 
OU8  effect,  and  for  a  time  inconven-  draw,  leaving  you  to  manage  the 
ienoe  the  publia  But  these  evils,  property  as  best  you  may  without 
f^reat  as  they  are,  and,  although  aris-  my  assistance.'  In  the  one  case  the 
ing  in  many  oases  f|x>m  the  incon-  exercise  by  the  receivers  of  their 
siderate  conduct  of  employees  and  right  to  adopt  a  new  schedule  of 
employers,  both  equally  indifferent  wages  could  not»  at  least  in  the  case 
to  the  general  welfare,  are  to  be  met  of  a  general  employment  without 
and  remedied  by  legislation  restrain-  limit  as  to  time,  be  made  to  depend 
ing  alike  employees  and  employers  upon  considerations  of  hardship  and 
so  far  as  necessary  adequately  to  inconvenience  to  employees.  In  the 
guard  the  rights  of  the  pubUo  as  in-  other,  the  exercise  by  employees  of 
vol  ved  in  the  existence,  maintenance  their  right  to  quit  in  consequence  of 
and  safe  management  of  the  public  a  proposed  reduction  of  wages  could 
highwaya  In  the  absence  of  legist  not  be  made  to  depend  upon  consider- 
lation  to  the  contrary,  the  right  of  ations  of  hardship  or  inconvenience 
one  in  the  service  of  a  gua^pubho  to  those  interested  in  the  trust  prop- 
corporation  to  withdraw  therefrom  erty  or  to  the  publia  The  fact  that 
at  such  time  as  he  sees  fit,  and  the  employees  of  '  railroads  may  quit 
right  of  the  managers  of  such  a  cor-  under  circumstances  that  would 
poration  to  discharge  an  employee  show  bad  faith  upon  their  part,  or  a 
from  service  whenever  they  see  fit,  reckless  disregard  of  their  contract, 
must  be  deemed  so  far  absolute  that  or  of  the  convenience  and  interests 
no  court  of  equity  wiU  compel  him,  both  of  employer  and  the  public,  does 
against  his  will,  to  remain  in  such  not  justify  a  departure  from  the  gen- 
service,  or  actually  to  perform  the  eral  rule  that  equity  will  not  compel 
personal  acts  required  in  such  em-  the  actual,  affirmative  performan^ 
ploy ments,  or  compel  such  managers,  of  merely  personal  services,  or  (which 
against  their  will,  to  keep  a  particu-  is  the  same  thing)  require  employees, 
lar  employee  in  their  service.  It  was  against  their  wiU,  to  remain  in  the 
competent  for  the  receivers  in  this  personal  service  of  their  employer." 
case,  subject  to  the  approval  of  the  "The  result  of  these  views  is  that 
court,  to  adopt  a  schedule  of  wages  the  court  below  should  have  elimi- 
or  salaries,  and  say  to  employees:  nated  from  the  writ  of  injunction 
'  We  will  pay  according  to  this  sched-  the  words,  '  and  from  so  quitting  the 
ule,  and  if  you  are  not  willing  to  bervice  of  the  said  receivers,  with 
accept  such  wages  you  will  be  dis-  or  without  notice,  as  to  cripple  the 
charged.*  It  was  competent  for  an  property,  or  prevent  or  hinder  the 
employee  to  say,  '  I  will  not  remain  operation  of  said  railroad.' " 
in  your  service  under  that  schedule^ 
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2.  To  obstruct  the  receivers  in  the  performance  of  their  du- 
ties; or 

3.  To  interfere  with  other  employees  of  receivers  who  do 
not  wish  to  quit  work;  or 

4.  To  prevent  by  intimidation  or  other  wrongful  means,  or 
by  any  device,  the  employment  of  others  to  take  the  places  of 
the  strikers.^ 

Employees  of  a  receiver  may,  if  they  desire,  withdraw  from 
such  employment,  and  they  may  confer  with  each  other  upon 
any  matters  of  interest  to  them  as  employees,  and  they  may, 
if  they  see  fit,  withdraw  in  a  body  because  of  any  proposed 
change  of  wages;  and  they  may  as  a  body  demand  given  rates 
of  compensation  as  a  condition  of  their  remaining  in  the  serv- 
ice; but  such  organization  for  such  legal  purpose  is  very  dif- 
ferent from  a  combination  and  conspiracy  among  employees 
with  the  object  and  intent,  not  simply  to  quit  the  service  of 
the  receivers  because  of  a  reduction  of  wages,  but  to  cripple 
the  property  in  the  hands  of  receivers  and  embarrass  them 
in  the  operation  of  the  railroad, —  such  combination  and  con- 
spiracy is  unlawful  and  may  be  enjoined,  and  if  persisted  in 
amounts  to  contempt  of  court.* 

1  Arthur  et  aL  y.  Oakes  et  al..  68  ployees  who  do  not  join  them,  nor 

Fed.  R.  810;  Farrar  v.  Close,  K  R  4  any  device  to  molest,  hinder,  alarm 

Q.  R  603.  or  interfere  with  others  who  take 

'^  Arthur  et  aL  v.  Oakes  et  aL,  or  desire  to  take  their  places.  We 
aupra.  In  this  connection  Justice  use  the  word  'device'  here  as  ap- 
Harlan  said:  "The  general  inhibi-  plicable  to  cases  like  that  of  Sherry 
tion  against  combinations  and  con-  v.  Perking,  147  Mas&  212, 17  N.  £.  R 
spiracies  formed  with  the  object  and  807,  in  which  it  appeared  that  par- 
intent  of  crippling  the  property  and  ties  belonging  to  a  labor  organiza- 
embarrassing  the  operation  of  the  tion  displayed  and  maintained  cer- 
railroad  must  be  construed  as  refer-  tain  banners  in  front  of  the  plaintiff's 
ring  only  to  acts  of  violence,  intimi-  place  of  business  for  the  purpose 
dation  and  wrong  of  the  same  nature  of  deterring  workmen  from  remain- 
orclassas  those  specifically  described  ing  in  or  entering  his  servica  As 
in  the  previous  clauses  of  the  writ  the  acts  complained  of  were  injuri- 
We  do  not  interpret  the  words  last  ous  to  the  plaintiff's  business  and 
above  quoted  as  embracing  the  case  were  a  nuisance,  it  was  held  that 
of  employees  who,  being  dissatisfied  they  could  be  reached  and  restrained 
with  the  proposed  reduction  of  their  by  injunction.  So  in  Spinning  Ca 
wages,  merely  withdraw  on  that  ac-  v.  Riley,  L.  R  6  £q.  551,  equity  inter- 
count,  singly  or  by  concerted  action,  fered  by  injunction  to  restrain  the 
from  the  service  of  the  receivers,  conduct  of  parties,  officers  of  trades 
using  neither  force,  threats,  persecu-  union,  who  gave  notice  to  workmen, 
tion  nor  intimidation  towards  em-  by  means  of  placards  and  advertise- 
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But  a  combinatioa  or  conspiracy  to  procure  an  employee  or 
body  of  employees  to  quit  service  in  violation  of  a  contract  of 
service  is  unlawful,  and  may  be  enjoined  if  the  injury  threat- 
ened would  be  irremediable  at  law.^ 

mentef  that  they  were  not  to  hire  and  therebj  cause  dissatisfaction 
themselves  to  the  plaintiff  pending  a  among  employees  and  their  with- 
dispute  between  the  imion  and  the  drawal  from  service." 
plaintiff.  See  also  United  States  v.  ^ArthuretaLv.Oakeset  aL,9Upra, 
Kane,  23  Fed.  R  748;  Emack  V.  Kane,  ^*It  is  one  thing  for  a  single  indi- 
34  Fed.  R  46 ;  Casey  v.  Typographical  vidual,  or  for  several  individuals  each 
Union,  45  Fed.  R  135;  Walker  v.  acting  upon  his  own  responsibility 
Cronin,  107  Mas&  555.  These  em-  and  not  in  co-operation  with  others, 
ployees  having  taken  service  first  to  form  the  purpose  of  inflicting  act- 
with  the  company  and  afterwards  ual  injury  upon  the  property  or 
with  the  receivers,  under  a  general  rights  of  othera  It  is  quite  a  differ- 
contract  of  employment  which  did  ent  thing,  in  the  eye  of  the  law,  for 
not  limit  the  exercise  of  the  right  to  many  persons  to  combine  or  con- 
quit  the  service,  their  peaceable  co-  spire  together  with  the  intent,  not 
operation  as  the  result  of  friendly  simply  of  asserting  their  rights  or  of 
agreement,  persuasion  or  conference  accomplishing  lawful  ends  by  peace- 
among  themselves  in  asserting  the  able  methods,  but  of  employing  their 
right  of  each  and  aU  to  refuse  fur-  united  energies  to  injure  others  or 
ther  service  under  a  schedule  of  re-  the  public  An  intent  upon  the  part 
duced  wages  would  not  have  been  of  a  single  person  to  injure  the  rights 
illegal  or  criminal,  although  they  of  others  or  of  the  public  is  not  in  it- 
may  have  so  acted  in  the  firm  belief  self  a  wrong  of  which  the  law  will 
and  expectation  that  a  simultaneous  take  cognizance,  unless  some  inju- 
quitting  without  notice  would  tem-  rious  act  be  done  in  execution  of  the 
porarily  inconvenience  the  receivers  unlawful  intent.  But  a  combina- 
and  the  public  If,  in  good  faith  and  tion  of  two  or  more  persons  with 
peaceably,  they  exercise  their  right  such  an  intent,  and  under  circum- 
of  quitting  the  service,  intending  stances  that  give  them,  when  so  corn- 
thereby  only  to  better  their  condi-  bined,  a  power  to  do  an  injury  they 
tion  by  securing  such  wages  as  they  would  not  possess  as  individuals  act- 
deem  just,  but  not  to  injure  or  inter-  ing  singly,  has  always  been  recog- 
fere  with  the  free  action  of  others,  nized  as  in  itself  wrongful  and  iUe- 
they  cannot  be  legally  charged  with  gal." 

any  loss  to  the  trust  property  result-  In  support  of  this  proposition  Jus- 

ing  from  their  cessation  of  work  in  tice   Harlan   cites  and  reviews  at 

consequence  of  the  refusal  of  the  re-  some  length  the  following  cases  al- 

ceivers  to  accede  to  the  terms  upon  ready  referred  to  in  this  work:  Cal- 

which  they  were  willing  to  remain  Ian  v.  Wilson,  127  U.  S.  540,  555,  8 

in  the  service.    Such  a  loss,  under  Sup.  Ct.  1301;  Com.  y.  Hunt,  4  Met 

the  circumstances  stated,  would  be  111,  121;  State  v.  Burnham,  15  N.  H. 

incidental  to  the  situation,  and  could  390,  401;  Reg.  v.   Parnell,  14  Cox, 

not  be  attributed  to  employees  exer-  Cr.  Cas.  508,  514;  Com.  v.  Carlisle, 

cising  lawful  rights  in  orderly  ways.  Brightly,  N.  P.  36,  39,  40;  Stewart  v. 

or  to  the  receivers,  when,  in  good  Stewart,  59  Vt  273,286,9  AtL  R  559; 

faith  and  in  fidelity  to  their  trust.  State  v.  Buchanan,  5  Har.  &  J.  817, 

they  declare  a  reduction  of  wages,  852,  355;  State  v.  Glidden,  55  Conn. 
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§467,  other  nnlawfnl  acts. —  It  is  needless  to  say  that 
there  are  many  other  unlawful  acts  of  which  combinations  of 
labor  are  frequently  guilty.  For  instance,  under  the  obstruc- 
tion of  the  use  of  highway  by  "picketing,"  and  in  the  use  of 
the  "  boycott,"  and  in  the  posting  of  notices,  the  carrying  of 
banners,  devices,  etc.,  labor  combinations  may  be  guilty  of  acts 
which  are  not  only  unlawful  but  are  at  the  same  time  oppress- 
ive. It  is  deemed  best,  however,  to  discuss  the  use  of  the 
*^  boycott,"  "  picketing,"  strikes,  etc.,  under  the  head  of  "Acts 
which  are  oppressive."  It  is  sometimes  difficult  to  draw  the 
line  exactly  and  say  where  acts  which  are  oppressive  and  inju- 
rious become  positively  unlawful;  just  as  it  is  often  difficult  to 
say  when  anything  that  is  undoubtedly  a  private  nuisance  and 
highly  injurious  to  one  person  becomes  by  its  extension  and 
intensification  a  public  nuisance  and  contrary  to  law,  if  not 
criminal. 

B.  CoNSPiBAciES  OF  Labob  TO  Do  That  Which  is  Oppbessive. 

§  468.  Damage  resulting  from  unlawful  acts  done  by  com- 
bination.—  If  one  is  damaged  by  the  unlawful  act  of  another 
he  is  entitled  to  recover  regardless  of  the  motives  of  the  other. 

49, 75, 8  Atl  K.  890;  Queen  v.  Kenrick,  against  the  receivers  or  their  agents, 

5  Q.  R  49;  Carew  v.  Rutherford,  106  or  against  employees  remaining  in 
Mass.  1,  13;  Steamship  Ckx  v.  Mc-  their  service, or  by  using  like  methods 
Kenna,  80  Fed.  R  48;  Coeur  d'  Alene  to  cause  employees  to  quit,  or  pre- 
C  &  M.  Co.  V.  Miners'  Union,  51  Fed.  vent  or  deter  others  from  entering 
R  260,  267;  3  Whart.  Cr.  Law  (8th  the  service  in  place  of  those  leaving 
ed.),  g  1337  et  seq.;  2  Archb.  Cr.  Pr.  it.   The  combinations  or  conspiracies 

6  PL  (Pom.  ed)  1830,  note;  2  Bish.  which  the  law  does  not  tolerate  are 
Cr.  Law,  (^  180  et  seq.  of  a  different  character.    According 

The  court  proceeds:  "  It  seems  en-  to  the  principles  of  the  common  law 

tirely  clear  upon  authority  that  any  a  conspiracy  upon  the  jiart  of  two  or 

combination  or  conspiracy  upon  the  more  persons,  vnth  the   intent,  by 

part  of  these  employees  would  be  their  combined  power,  to  wrong  oth- 

illegal  which  has  for  its  object  to  ers,  or  to  prejudice  the  rights  of  the 

cripple  the  property  in  the  hands  of  public,  is  in  itself  illegal,  although 

the  receivers,  and  to  embaiTass  the  nothing  be  actually  done  in  execu- 

operation  of  the  railroads  under  their  tion   of  such   conspiracy.     This   is 

management,  either  by  disabling  or  fundamental  in  our  jurisprudence, 

rendering  unfit  for  use  engines^  cars.  So  a  combination  or  conspiracy  to 

or  other  property  in  their  hands,  or  procure  an  employee  or  body  of  em- 

by  interfering  with  their  possession,  ployees  to  quit  service  in  violation  of 

or  by  actually  obstructing  their  con-  the  contract  of  service  would  be  un- 

trol  and  management  of  the  prop-  lawful,  and  in  a  proper  case  might 

erty,  or  by  using  force,  intimidation,  be  enjoined,  if  the  injury  threatened 

threats  or  other  wrongful  methods  would  be  irremediable  at  law." 
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If  the  act  be  unlawful  it  is  quite  immaterial  in  a  civil  suit  for 
damages  whether  it  be  done  by  one  or.  by  a  number  confeder- 
ating together;  the  party  injured  may  recover  his  damages 
from  the  one  or  from  the  many  confederating  together,  or 
from  any  one,  two  or  more  of  the  confederates. 

§  469.  Damage  resulting  from  lawful  acts  done  by  com- 
bination.—  If,  however,  the  act  that  occasions  the  injury  be 
lawful,  then  the  question  whether  or  not  the  party  injured  can 
recover  damages  sustained  becomes  exceedingly  nice,  and  it  is. 
a  question  upon  which  the  decisions  are  by  no  means  harmoni- 
ous. 

To  enumerate  the  possible  cases  that  may  be  presented: 

(1)  Damage  occasioned  by  an  act  not  in  itself  unlawful,  done 
by  one  in  the  legitimate  pursuit  of  his  own  lawful  business, 
and  with  no  intention  of  damaging  the  party  injured ; 

(2)  Damage  occasioned  by  an  act  not  in  itself  unlawful,  done 
by  one  in  the  legitimate  pursuit  of  his  own  lawful.business, 
but  at  the  same  time  with  the  intent  to  damage  the  party  in- 
jured; 

(3)  Damage  occasioned  by  an  act  not  in  itself  unlawful,  done 
by  one  for  the  sole  purpose  of  inflicting  injury  upon  the  party 
damaged. 

In  the  foregoing  cases  combination  is  excluded;  in  the  fol- 
lowing the  element  of  combination  is  included: 

(4)  Damage  occasioned  by  an  act  not  in  itself  unlawful,  done- 
by  a  combination  in  the  legitimate  pursuit  of  its  own  lawful 
business,  and  with  no  intent  to  injure  the  party  damaged; 

(5)  Damage  occasioned  by  an  act  not  in  itself  unlawful,  done 
by  a  combination  in  the  legitimate  pursuit  of  its  own  lawful 
business,  bat  also  with  the  intent  to  injure  the  party  damaged; 

(6)  Damage  occasioned  by  an  act  not  in  itself  unlawful,  done 
by  a  combination  for  the  sole  purpose  of  inflicting  injury  upon 
the  party  damaged. 

§  470.  There  are  no  hard-and-fast  lines  dividing  these  sev- 
eral cases  one  from  the  other.  Between,  for  instance,  a  dam- 
age occasioned  by  an  act,  not  in  itself  unlawful,  done  by  a 
party  in  the  legitimate  pursuit  of  his  own  lawful  business  and 
with  no  intent  to  injure  the  party  damaged,  and  the  damage 
occasioned  by  an  act,  not  in  itself  unlawful,  done  by  a  party 
with  the  sole  intent  to  injure  the  party  damaged,  the  grada- 
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tionsare  almost  infinite;  and  yet  the  difference  between  the 
two  classes  of  cases  is  one  of  kind  rather  than  of  degree.  In 
the  one  case  there  is  no  element  of  wrong  whatsoever;  in  the 
other  case  the  element  of  wrong  completely  overshadows  the 
transaction;  the  one  is  moral,  the  other  immoral;  and  while  it 
would  be  possible  to  cite  a  series  of  illustrations  in  which  the 
element  of  wrong  would  enter  in  an  increasing  proportion 
until  it  completely  embraced  the  case,  that  does  not  alter  the 
fact  that  the  difference  between  the  cases  embraced  in  the 
first  category  and  those  embraced  in  the  third  is  a  difference^ 
of  kind. 

The  subtle  casuist  might  argue  that  the  element  of  wrong 
begins  to  make  its  appearance  with  the  first  intimation  of  an 
intent  to  damage  the  injured  party,  and  that,  therefore,  the 
difference  betw^een  the  cases  embraced  in  the  first  category  and 
those  embraced  in  the  second  is  a  difference  of  degree  rather 
than  of  kind,  since  in  the  cases  embraced  in  the  second  category 
the  damage  is  occasioned  by  an  act  not  in  itself  unlawful,  done 
by  a  party  in  the  legitimate  pursuit  of  his  own  lawful  business, 
but  who  at  the  same  time  harbors  an  intent  to  injure  the  party 
damaged.  But  even  here  the  casuist  would  find  himself  in- 
volved in  diflBculties  with  the  definition  of  the  teim  "  wrong." 

Neither  the  law  nor  common  sense,  however,  pays  any  atten- 
tion to  the  subtle  refinements  of  casuistry.  The  element  of 
wrong  which  so  radically  distinguishes  the  cases  embraced  in 
the  third  category  from  those  embraced  in  the  first  does  not 
make  its  appearance  with  simply  a  malicious  purpose.  An  act 
not  in  itself  unlawful,  done  by  one  in  the  legitimate  pursuit  of 
his  own  lawful  business,  even  though  it  be  also  done  w^ith  the 
malicious  intent  to  injure  another,  does  not  thereby  become 
either  unlawful  or  wrong  as  the  term  "  wrong  "  must  neces- 
sarily be  understood  in  the  administration  of  the  law.  The 
civil  law  does  not  aim  to  punish  motives;  it  takes  cognizance 
of  acts  and  their  consequences,  though  in  a  number  of  instances 
it  considers  the  motive  as  a  part  of  the  entire  case.  The  ele- 
ment of  wrong  of  which  the  civil  law  takes  cognizance  in  the 
administration  of  justice  between  man  and  man,  in  the  enforce- 
ment of  rights  and  the  application  of  remedies,  is  that  charac- 
ter of  wrong  which  contains  within  it  not  only  the  element  of 
malice,  but  of  malice  rendered  effective  in  conduct.   That  is  to 
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say,  the  mere  presence  of  malice  does  not  give  rise  to  a  cause 
of  action,  even  though  damage  result  from  the  entire  transac- 
tion in  which  malice  enters  as  one  of  the  motives.  The  law 
will  not  attempt  the  impossible  task  of  disintegrating  the  final 
results  and  saying  that  so  much  of  the  result  —  namely ,the  dam- 
age caused  —  was  due  to  acts  influenced  wholly  by  malice,  and 
so  much  of  the  result  was  due  to  acts  influenced  wholly  by 
legitimate  motives. 

But  when  it  clearly  appears  that  there  is  an  entire  absence 
of  legitimate  motives,  and  that  the  damage  is  occasioned  by 
acts  which  are  the  result  of  a  deliberate  intent  to  injure,  then 
the  law  has,  or  should  have,  no  difficulty  in  stamping  the  trans- 
action, considered  as  an  entirety,  unlawful,  and  awarding  the 
party  injured  whatever  damages  he  has  suffered.  Such  a  con- 
clusion does  not  involve  the  proposition  that  malice  in  and  of 
itself  is  a  cause  of  action,  since  a  man  may  do  many  things  not 
in  themselves  unlawful  in  the  legitimate  pursuit  of  his  own  law- 
ful business,  but  at  the  same  time  with  the  malicious  intent  to 
injure  others;  but  a  man  may  not  do  wantonly  and  without 
any  hope  or  expectation  of  profit  or  legitimate  advantage  to 
himself  that  which  he  knows  must  and  which  he  intends  shall 
inflict  damage  upon  another.  The  practical  question  for  court 
and  jury  is  not  so  much  whether  or  not  malice  exists  as  it  is 
whether  or  not  the  acts  complained  of  were  done  in  the  legiti- 
mate pursuit  of  a  legitimate  business,  or  the  legitimate  exercise 
of  some  personal  privilege;  if  so,  then  there  is  no  redress  for 
the  party  injured,  since  the  law  cannot  undertake  to  distribute 
the  damage  according  to  the  preponderance  of  the  motives. 

§  471,  The  distinction  herein  suggested  was  pointed  out  by 
Chief  Justice  Holt  in  1707  in  Keehle  v.  HickeringiU}  In  that 
case  the  defendant  was  sued  for  damages  for  discharging  guns 
near  the  decoy  pond  of  another,  with  the  malicious  design  of 
frightening  away  the  wild  fowl.  The  discharge  of  the  guns 
was  wot  per  se  unlawful.  Chief  Justice  Holt  said :  "  Now  there 
are  two  sorts  of  acts  for  doing  damage  to  a  man's  employment, 
for  which  an  action  lies:  the  one  is  in  respect  of  a  man's  privi- 
lege, the  other  is  in  respect  of  his  property.  .  .  .  The  other 
is  where  a  violent  or  malicious  act  is  done  to  a  man's  occupa- 
tion, profession  or  way  of  getting  a  livelihood ;  there  an  action 

Ul  East,  573,  n.;  11  Mol  74, 130;  3  Salk.  a 
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lies  in  all  cases.  But  if  a  man  doth  him  damage  by  using  the 
same  employment  —  as  if  Mr.  Hickeringill  had  set  up  another 
decoy  on  his  own  ground  near  the  plaintiff's,  and  that  had 
spoiled  the  custom  of  the  plaintiff  —  no  action  could  lie."  ^ 

§  472.  It  follows,  therefore,  that  no  cause  of  action  arises  in 
the  cases  embraced  within  categories  1  and  2,  but  a  cause  of 
action  is  found  in  cases  embraced  in  category  3. 

The  common  law  is  so  tender  of  personal  liberty  and  the  in- 
dependence of  the  individual  that  it  is  exceedingly  reluctant 
to  investigate  motives,  and  it  ever  prefers  to  consider  acts  and 
their  consequences,  awarding  damages  and  determining  guilt 
accordingly,  without  too  nice  a  discussion  of  the  motives  —  of 
the  interminable  chain  of  causes  which  lead  up  to  the  acts 
themselves.  It  is,  no  doubt,  these  considerations  which  have 
led  many  courts  to  hold  broadly  that  there  could  be  no  recov- 
ery for  damages  of  the  most  serious  nature  if  those  damages 
were  due  to  acts  not  in  themselves  unlawful,  although  done  by 
parties  with  the  sole  intent  to  injure  those  damaged. 

But  the  conclusion  above  reached  does  not  necessarily  in- 
volve any  inquisitorial  investigation  into  motives;  it  does  not 
necessarily  involve  any  inquiry  into  the  extent  of  either  the 
good  will  or  the  hatred  that  one  man  may  bear  another;  it 
does  not  involve  any  investigation  as  to  the  justification  of  the 
dislike  or  aversion  one  man  may  feel  toward  another.  The 
conclusion  rather  involves  an  investigation  of  facts  more  or 
less  susceptible  of  proof  by  disinterested  witnesses.  The  ques- 
tion whether  or  not  any  given  acts  were  done  in  the  legitimate 
pursuit  of  a  legitimate  business  is  a  question  of  fact  easy  of 
demonstration.  If  not  so  done,  then  the  acts  must  necessarily 
have  been  done  as  part  of  some  unlawful  purpose,  or  wantonly. 
If  done  as  part  of  some  unlawful  purpose  and  damage  is  occa- 

1  Lord  Field,  in  his  opinion  in  the  of  any  action.  Of  coarse  it  is  other- 
Mogul  Steamship  case  (58  L.  J.  Q.  R  wise,  as  pointed  out  by  Lord  Holt,  if 
465,  23  Q.  R  D.  614),  referred  with  the  acts  complained  of,  although 
approval  to  the  principles  laid  down  done  in  the  way  and  under  the  guise 
by  Chief  Justice  Holt  in  Keeble  v,  of  competition  or  other  lawful  right, 
Hickeringill,  9upra,  and  said:  *'Acts  are  in  themselves  violent  or  purely 
done  by  a  trader  in  the  lawful  way  malicious,  or  have  for  their  ultimate 
of  his  business,  although  by  the  neb-  object  injury  to  another  from  ill-will 
essary  results  of  effective  competi-  to  him  and  not  the  pursuit  of  lawful 
tion  interfering  injuriously  with  the  rights." 
trade  of  another,  are  not  the  subject 
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sioned,  it  is  needless  to  say  there  can  be  a  recovery.  So,  also^ 
it  would  seem  equally  reasonable  that  if  the  acts  are  done  wan- 
tonly and  damage  is  occasioned,  there  should  be  a  recovery. 
But  the  intent  to  injure  in  a  case  where  the  acts  are  done  wan- 
tonly is  always  easy  of  proof  by  either  direct  or  circumstantial 
evidence.  The  extent  of  this  intent  is  not  a  matter  of  vital 
consequence,  although  a  jury  will  invariably  give  it  more  or 
less  weight. 

§  473.  It  may  be  urged,  with  much  show  of  reason,  that  a 
wanton  or  an  idle  or  a  useless  act  is  not  a  lawful  act  in  the 
true  sense  of  the  term  ^^  lawful."  A  man  may  have  the  right 
to  do  an  act  which  is  utterly  idle  and  useless,  but  that  right 
can  hardly  be  described  as  a  legal  right,  for  the  reason  that 
the  law  takes  no  cognizance  of  the  act;  it  neither  forbids  it 
nor  encourages  it.  Under  no  conceivable  circumstances  would 
the  law  compel  the  doing  of  a  wanton,. idle  or  useless  act.  The 
law  does  ^ot  attempt  to  cover  and  provide  for  every  act  that 
human  ingenuity  can  devise.  This  distinction  is  noted  in  the 
following  paragraph  from  the  opinion  of  Cave,  J.,  in  AUen  v. 
Flood:  *  "  The  personal  rights  with  which  we  are  most  familiar 
are:  (1)  Rights  of  reputation;  (2)  Rights  of  bodily  safety  and 
freedom ;  (3)  Rights  of  property,  or,  in  other  words,  rights  rela- 
tive to  the  mind,  body  and  estate;  and  if  the  general  word 
*  estate '  is  substituted  for  '  property,'  these  three  rights  will  be 
found  to  embrace  all  the  personal  rights  that  are  known  to  the 
law ;  but  in  that  case  it  must  be  admitted  that  the  third  class 
is  very  general  and  embraces  a  good  many  subdivisions,  which, 
however,  like  causes  in  natural  science,  are  not  to  be  unneces- 
sarily multiplied.  In  my  subsequent  remarks  the  word  '  right ' 
will,  as  far  as  possible,  always  be  used  in  the  above  sense;  and 
it  is  the  more  necessary  to  insist  on  this,  as  during  the  argu- 
ment at  your  lordships'  bar  it  was  frequently  used  in  a  much 
wider  and  more  indefinite  sense.  Thus  it  was  said  that  a  man 
has  a  perfect  right  to  fire  oflf  a  gun,  when  all  that  was  meant, 
apparently,  was  that  a  man  has  a  freedom  or  liberty  to  fire  off 
a  gun  so  long  as  he  does  not  violate  or  infringe  any  one's  rights 
in  doing  so,  which  is  a  very  different  thing  from  a  right  the 
violation  or  disturbance  of  which  can  be  remedied  or  prevented 
by  legal  process." 

1  (1897)  67  L.  J.  Q.  R  D.  119. 
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It  is  therefore  no  infringement  of  a  man's  legal  rights  to 
hold  that  he  cannot  do  wantonly  that  which  will  occasion  dam- 
age to  another.  Where  legal  rights  clash,  the  law  does  not  at- 
tempt to  estimate  and  distribute  the  damage  according  to  any 
preponderance  of  rights;  but  conceding  that  one  has  the  ab- 
stract right  to  do  an  idle,  useless  and  wanton  act,  such  abstract 
right  does  not  amount  to  a  legal  right;  and  while  the  law  will 
not  permit  the  recovery  of  damages  sustained  as  the  result  of 
the  exercise  of  a  legal  right,  it  will  permit  the  recovery  of  dam- 
ages by  one  whose  legal  rights  have  been  wantonly  or  mali- 
ciously infringed  by  another  in  the  exercise  of  some  abstract 
right.^ 

1  The  remarks  of  Hawkins,  J.,  in  of  service,  and  that  the  latter  claim 
Allen  V.  Flood  (1897),  67  L.  J.  Q.  B.  was  maintainable  without  the  ele- 
D.  119,  concerning  the  case  of  Tem-  ment  of  conspiracy.  In  this  I  cor- 
perton  v.  Russell  (1893),  62  L^  J.  Q.  B.  dially  agree.  A  person  whose  livell- 
412,  are  of  interest  in  this  connec-  hood  is  earned  by  working  for  others 
tion:  '*  I  must  now  deal  with  the  case  needs  a  constant  succession  of  con- 
ofTempertonv.  Russell,  9upra,  which  tracts  for  employment  for  the  prof- 
was  tried  before  Mr.  Justice  Collins,  itable  maintenance  of  his  calling, 
and  deserves  serious  attention.  The  Whether  such  contracts  are  for 
action  was  for  maliciously  inducing  longer  or  shorter  periods  is  immate- 
persons  to  break  their  trade  con-  rial  Without  such  engagements  his 
tracts  with  the  plamtiff,  and  sec-  calling  could  not  exist.  Wrongfully 
pndly  for  conspiring  to  induce  per-  to  induce  an  employer  to  break  his 
sons  not  to  enter  into  contracts  with  contract  and  discharge  his  workman 
him.  Under  the  direction  of  the  is  wrongfully  to  injure  that  workman 
learned  judge,  confirmed  to  its  full-  by  disabling  him  from  earning  his 
est  extent  by  the  court  of  appeals,  wages.  Wrongfully  to  coerce  an  em- 
the  jury  found,  and  the  judgment  ployer  to  terminate  an  existing  con- 
was  entered,  for  the  plaintiff.  In  the  tract  before  its  appointed  time  brings 
present  case  no  contract  was  broken*  upon  the  employed  precisely  the 
and  no  such  conspiracy  to  induce  the  same  character  of  injury.  The  co- 
Glengall  Company  to  dismiss  the  ercion  of  a  would-be  employer  not  to 
plaintiffs,  as  was  alleged  in  the  plead-  enter  into  future  contracts  for  em- 
ings,  was  proved.  For  the  defendant  ploy  ment  with  a  particular  workman 
it  was  urged  that  without  conspiracy  prevents  that  workman  from  earn- 
there  was  no  legal  cause  of  action  ing  the  wages  which  would  have  ac- 
arising  out  of  the  conduct  of  the  de-  crued  to  him  as  the  result  of  his  em- 
fendant.  Upon  this  point,  however,  ployment.  In  each  of  these  cases  the 
Lord  Esher,  in  Temperton  v.  Russell,  sinister  object  of  the  wrong-doer  is 
supra,  distinctly  expressed  his  opin-  the  same  —  namely,  to  hinder  the 
ion  that  there  was  no  substantial  dis-  workman  in  his  calling — and  the 
tinction  between  a  malicious  induce-  same  character  of  injury  is  the  re- 
ment  to  break  and  a  similar  induce-  suit  I  fail  to  see  any  distinction  in 
ment  not  to  enter  into  new  contracts  principle  between  them." 
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§  474.  Cases  arising  under  the  fonrtli,  flftli  and  sixth  cate- 
gories.—  The  cases  arising  under  the  fourth,  fifth  and  sixth 
categories  are  radically  distinguished  from  those  arising  under 
the  first,  second  and  third,  by  the  intervention  of  the  element 
of  combination.  It  is  frequently  said  that  what  an  individual 
may  lawfully  do  a  combination  may  lawfully  do,  and  in  the 
opinion  of  the  writer  this  is  true,  or  should  be  true,  in  so  far  as 
the  criminal  law  is  concerned.  It  is  also  true,  or  should  be 
true,  that  what  one  man  may  legitimately  do  in  the  pursuit  of 
a  lawful  business,  a  combination  of  individuals  may  legiti- 
mately do  in  pursuit  of  the  lawful  business  of  the  combination. 
In  other  words,  when  either  a  criminal  conspiracy  or  the  pur- 
suit of  a  legitimate  business  is  under  consideration,  then  the 
proposition  holds  good  that  whatever  an  individual  may  law- 
fully do  a  combination  may  likewise  do;  but  when  the  oppres- 
sion or  injury  of  another  is  involved,  then  it  is  not  true  to  say 
that  what  an  individual  may  lawfully  do  a  combination  may 
likewise  do. 

The  combination  is  in  itself  an  act;  it  is  the  consummation  of 
a  purpose,  although  it  is  a  means  to  an  end.  For  instance,  as 
has  already  been  shown  in  considering  criminal  conspiracies, 
the  conspiracy  is  the  gist  of  the  oflfense,  and,  except  where 
otherwise  provided  by  statute,  the  proof  of  the  conspiracy  is 
sufficient  to  warrant  conviction,  although  no  act  be  done  in 
pursuance  of  the  conspiracy.  On  the  civil  side,  however,  proof 
of  the  conspiracy  alone  is  not  sufficient  to  warrant  either  a 
verdict  or  judgment  for  damages.  Unless  damages  are  sus- 
tained the  cause  of  action  is  incomplete.  It  is  not  quite  accu- 
rate, however,  to  say  that  the  damages  are  the  gist  of  the 
action  in  a  suit  to  recover  for  injuries  sustained  by  reason  of  a 
civil  conspiracy.  Under  that  line  of  authorities  which  hold 
that  there  can  be  no  recovery  for  damages  sustained  as  the  re- 
sult of  the  acts  of  a  combination  or  conspiracy  unless  the  acts 
are  unlawful,  it  is  true  that  the  damages  constitute  the  gist  of 
the  action,  and  not  the  conspiracy ;  for  if  the  acts  which  occa- 
sion the  damage  are  unlawful,  it  matters  not  whether  they 
were  done  by  an  individual  or  by  two  or  more  in  combination. 
But  under  the  line  of  authorities  which  hold  that  damages  may 
be  recovered  if  occasioned  by  a  combination  to  oppress  or  in- 
jure, even  though  the  acts  done  by  the  combination,  considered 
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in  and  by  themselves,  are  not  unlawful,  then  the  cause  of  action 
is  made  up  of  (a)  the  damages  sustained,  plus  (5)  the  conspiracy ; 
that  is  to  say,  proof  of  the  damages  occasioned  by  a  conspiracy 
to  oppress  and  injure  constitutes  a  cause  of  action  even  though 
the  acts  pursued  by  the  conspiracy  in  the  attainment  of  its 
object  are  not  in  themselves  unlawful. 

§  475.  Both  courts  and  legislatures  —  and  in  this  respect  they 
are  in  strict  accord  with  common  sense  —  recognize  the  forco 
of  a  combination ;  that  it  is  something  more  than  the  mere  sum 
of  the  individualities  that  compose  it;  that  its  power  is  some- 
thing quite  diflferent  from  the  mere  aggregate  of  the  powers  of 
the  parties  to  the  combination;  that  it  is  in  a  very  material 
sense  a  powerful  factor  for  good  or  evil.  It  will  not  do,  there- 
fore, to  treat  a  combination  as  simply  an  aggregate  of  independ- 
ent parts,  and  measure  its  rights  apd  responsibilities  by  the 
rights  and  responsibilities  of  its  individual  members.  This  is 
not  done  in  the  criminal  law,  and  there  is  no  reason  why  ii 
should  be  done  in  the  administration  of  justice  on  the  civil 
side. 

An  individual  may  occasion  serious  damage  to  another  by 
arbitrary  and  oppressive  conduct  without  being  liable  for  the 
damages  so  occasioned.  In  pursuit  of  his  own  lawful  avoca- 
tions an  individual  may  deliberately  choose  a  course  of  action 
which,  while  serving  his  own  ends,  will  at  the  same  time  op- 
press, embarrass  and  even  ruin  others.  "With  such  conduct  the 
law  cannot  interfere,  since  it  does  not  attempt  to  enforce  a 
code  of  ethics.  But  with  a  combination  the  case  is  different; 
for  while  the  law  will  not  attempt  to  probe  the  motives  and 
intentions  of  the  individual  and  to  distribute  results  according 
to  the  preponderance  of  the  motives,  the  law  may  very  prop- 
erly determine  whether  or  not  damages  complained  of  were 
occasioned  by  a  conspiracy  the  object  of  which  was  to  cause 
the  injury  in  question;  for  such  investigation  is  not  so  much  an 
investigation  of  motives  as  it  is  the  determination  of  a  ques- 
tion of  fact,  namely,  whether  two  or  more  parties  combined 
together  for  the  purpose  of  oppressing  and  injuring  another. 
Such  an  investigation  on  the  civil  side  is  attended  with  no 
greater  difficulties  than  a  similar  inquiry  on  the  criminal  side, 
where  the  question  at  issue  is  whether  6r  not  two  or  more^ 
parties  combined  for  some  criminal  purpose. 
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§  476.  The  fourth,  fifth  and  sixth  categories  considered. — 

In  the  light  of  the  foregoing  considerations  the  fourth,  fifth 
and  sixth  categories  may  be  disposed  of  as  follows: 

§  477,  (4)  "Damage  occasioned  by  an  act  not  in  itself  un- 
lawful, done  by  a  combination  in  the  legitimate  pursuit  of  its 
own  lawful  business,  and  with  no  intent  to  injure  the  party 
•damaged,"  does  not  give  rise  to  a  cause  of  action,  for  the  very 
obvious  reason  that  no  conspiracy  —  either  civil  or  criminal  — 
is  involved.  The  damage  may  be  serious,  it  may  extend  to  the 
ruin  of  the  injured  party;  but  inasmuch  as  it  is  occasioned  by 
the  lawful  acts  of  a  combination  engaged  in'  the  legitimate 
pursuit  of  its  legitimate  business,  and  with  jio  intent  to  cause 
injury,  there  can  be  no  recovery.  For  while  one  element  of 
the  cause  of  action  is  present,  namely,  {a)  the  damage,  the  sec- 
ond essential  element,  namely,  (J)  the  conspiracy,  is  absent. 

§  478.  (5)  "  Damage  occasioned  by  an  act  not  in  itself  un- 
■^  lawful,  done  by  a  combination  in  the  legitimate  pursuit  of  its 
own  lawful  business,  but  also  with  the  intent  to  injure  the 
party  damaged,"  may  or  may  not  give  rise  to  a  cause  of  action, 
the  test  being  whether  or  not  the  particular  act  in  question, 
even  though  done  by  the  combination  in  furtherance  of  its  own 
legitimate  business,  was  also  done  as  the  result  of  a  conspiracy 
to  injure  the  party  damaged.  This  may  seem  a  somewhat 
subtle  refinement,  but  it  is  less  subtle  than  it  seems.  The  mo- 
tive of  a  combination  being  a  matter  of  fact  susceptible  of 
direct  proof,  it  is  not  difficult  to  determine  whether  or  not  at 
a  given  time  a  certain  counse  of  action  was  selected  for  the 
purpose  of  legitimately  advancing  the  interests  of  the  combi- 
nation or  for  the  purpose  of  injuring  and  oppressing  a  third 
party.  And  even  though  it  should  be  explicitly  denied  that 
at  the  time  the  course  of  action  was  agreed  upon  there  was 
any  discussion  of  the  effect  it  would  have  upon  the  third  party, 
or  any  expression  of  an  intent  to  injure  such  party,  still  it  is  a 
question  of  fact,  susceptible  of  proof,  whether  or  not,  at  the 
time  the  course  of  action  was  agreed  upon,  the  combination 
must  not  have  known  that,  while  the  action  might  benefit  the 
combination,  yet  it  must  necessarily  damage  or  ruin  the  third 
party. 

§  479.  In  short,  a  combination  has  not  the  same  freedom. of 
action  in  these  respects  that  an  individual  has.    It  must  use 
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the  power  which  results  from  the  combination  with  discretion 
and  cannot  use  it  either  maliciously  or  recklessly.  If  it  does 
use  its  power  either  maliciously  or  recklessly  it  runs  the  risk 
of  being  held  a  criminal  conspiracy  if  its  acts  or  objects  are  of 
a  criminal  character,  or  a  civil  conspiracy  if  its  purpose  is  to 
oppress  and  injure  others.  A  combination  otherwise  lawful 
and  innocent  may  at  any  moment  become  a  civil  conspiracy 
by  determining  upon  a  course  of  action  the  contemplated  or 
necessary  consequences  of  which  are  to  oppress  and  injure 
others. 

§  480.  (6)  "  Damage  occasioned  by  an  act  not  in  itself  unlaw- 
ful, done  by  a  combination  for  the  sole  purpose  of  inflicting  in- 
jury upon  the  party  damaged,"  gives  rise  to  a  cause  of  action. 
The  law  would  be  singularly  defective  if  it  should  permit  two 
or  more  to  combine  together  for  the  sole  purpose  of  inflicting 
loss  and  injury  upon  another.  Those  courts  which  hold  that 
damages  sustained  cannot  be  recovered  from  an  individual  who 
maliciousl}'  occasions  them  by  acts  not  in  themselves  unlawful 
are  apt  to  hold  that  damages  so  occasioned  by  a  combination 
cannot  be  recovered ;  but  even  though  it  should  be  held  that 
cases  arising  under  the  third  category  do  not  afford  a  cause  of 
action,  the  distinction  between  an  individual  and  a  combina- 
tion is  of  so  radical  a  character  that  it  by  no  means  follows 
that  cases  arising  under  the  sixth  category  afford  no  cause  of 
action.  Any  combination,  no  matter  how  lawful  its  origin  nor 
how  praiseworthy  its  objects,  which  turns  aside  for  the  moment 
from  its  legitimate  pursuits  and  agrees  upon  a  course  of  con- 
duct for  the  sole  purpose  of  inflicting  injury  upon  a  third  party, 
becomes  at  that  instant  a  civil  conspiracy,  and  all  damages  sus- 
tained may  be  recovered. 

§  481.  The  discussion  of  the  very  interesting  questions  herein 
involved  may  be  conveniently  pursued  in  connection  with  two 
celebrated  English  cases,  namely,  Allen  v.  Flood  and  Hutfly  v, 
Simmons  et  al.  In  the  former  no  element  of  conspiracy  was 
involved;  in  the  latter  there  was  a  conspiracy.  In  the  former 
the  case,  as  finally  presented,  was  against  a  single  defendant 
who  was  a  delegate  of  a  trade  union,  for  causing  loss  and  dam- 
age to  two  workmen  who  were  discharged  as  a  result  of  rep- 
resentations or  threats  to  the  employsrs  by  the  defendant  that 
if  the  two  workmen  were  not  discharged  a  strike  would  be 
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called.  In  the  latter  case  the  suit  was  by  a  cab-driver  against 
certain  members  of  a  trade  union  for  damages  sustained  by 
reason  of  their  having  induced  a  cab  proprietor  to  refuse  to- 
engage  the  driver  or  to  let  any  cab  to  him. 

§  482.  Allen  v.  Flood  {1897)}  — In  this  celebrated  case  the 
facts  were  as  follows:  The  plaintiffs  were  two  shipwrights 
(Flood  and  Taylor),  employed  by  the  Glengall  Iron  Company. 
They  were  employed  together  with  a  large  number  of  boiler- 
makers  upon  the  repairs  of  a  particular  ship,  and  according  to 
the  custom  of  the  employ ment  they  were  taken  on  "for  the 
job ; "  but  while  the  work  would  ordinarily  last  to  the  end  of 
the  job,  it  was  not  disputed  that  they  could  be  discharged  at 
any  time,  or  could  leave  of  their  own  accord  without  violating 
any  contract* 

§  483.  The  defendant  was  a  member  of  a  very  powerful 
union  called  "The  Independent  Society  of  Boiler-makers  and 
Iron  and  Steel  Ship-builders,"  a  society  of  about  forty  thousand 
members.  He  was  not  in  the  employ  of  the  Glengall  Com-^ 
pany,  but  was  the  London  delegate  of  the  union.  Owing  to 
the  fact  that  the  plaintiffs  some  months  before,  and  while  in 
the  employ  of  another  company,  had  done  iron-work,  which 
was  contrary  to  the  regulations  of  the  boiler-makers'  union, 
which  union  objected  to  the  doing  of  iron- work  by  shipwrights, 
the  boiler-makers  in  the  employ  of  the  Glengall  Company  ob- 
jected to  the  further  employment  of  the  two  plaintiffs,  and  send- 
ing for  the  defendant,  who  was  the  London  delegate,  an  inter- 
view was  had  with  the  managing  director  of  the  company.  The 
defendant  began  the  interview  by  saying  he  had  received  word 
by  some  of  the  boiler-makers  working  in  the  company's  yard  that 
they  wanted  to  see  him,  and  that  he  had  had  an  interview  with 
them,  and  they  told  him  that  the  company  had  two  shipwrights^ 
engaged  in  their  employment  who  were  known  to  have  done 

1 67  L.  J.  Q.  R  Diy.  119.  had  always  behaved  themselves  and 
* "  The  job  on  the  *  Sam  Weller  *  done  their  work  properly  and  satis- 
lasted  in  fact  about  a  fortnight,  and  factorily.  They  were  and  are  mem- 
there  was  every  reason  to  suppose  the  bers  of  the  *  Shipwrights*  Provident 
plaintiffs  would,  but  for  the  inter-  Union/  a  union  consisting  of  a  com- 
ference  of  the  defendant,  have  been  paratively  small  number  of  men,  and 
continued  upon  it  until  it  was  fin-  confined  to  shipwrights  of  the  port 
ished.  They  were  very  good  ship-  of  London."  Id.,  p^  122i 
Wrights,  of  excellent  character,  and 
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iron- work  before  in  Mills  &  Knight's  yard;  and  that  unless 
those  two  men  were  discharged  from  their  employment  that 
day,  all  the  boiler-makers  belonging  to  his  society  would  on 
that  day  leave  oflf  work.  Mr.  Halkett  said  it  was  very  hard  to 
be  interfered  with,  and  that  the  men  were  not  doing  iron-work 
in  the  company's  yard.  The  defendant  thereupon  said:  "We 
are  doing  our  best  to  put  an  end  to  the  practice  of  doing  iron- 
work by  shipwrights;"  adding  that  "it  was  not  from  any  ill- 
feeling  against  ourselves,  nor  against  any  men  in  particular; 
but  they  had  made  up  their  minds  that,  wherever  it  was  known 
that  any  shipwrights  had  been  engaged  doing  iron-work,  the 
boiler-makers  would  cease  work  on  the  same  ship  on  the  same 
employment,  and  that  they  would  be  withdrawn  from  every 
ship  or  every  job  upon  which  they  were  engaged."  With  re- 
gard to  Flood  and  Taylor  he  said:  "These  men  were  known, 
and  wherever  they  were  employed  the  same  action  would  be 
taken  there  as  in  our  place."  "  You  have  no  option ;  if  you  con- 
tinue to  engage  these  men,  our  men  will  leave,"  or  "  will  be 
called  out."  As  a  result  of  the  interview  the  two  men  were 
discharged.* 

i<'Mr.  Edmonds  was  present  in  Mr.  structions  that  they  were  to  be  dis- 
Halkett's  office  during  the  greater  charged,  and  not  employed  any  more 
part  of  this  interview.  This  is  his  until  the  thing  was  settled,  and  told 
account  of  it:  'Mr.  Halkett  sent  for  Mr.  Edmonds  if  he,  when  engaging 
me,  and  when  he  got  to  the  room  ho  men,  knew  of  any  shipwrights  hav- 
said:  ''Mr.  Allen  has  come  here  and  ing  been  working  on  iron-work  else- 
says  if  those  two  men.  Flood  and  Tay-  where,  'for  the  sake  of  peace  and 
lor,  are  not  discharged,  all  the  iron-  quietness  for  ourselves,'  he  was  not 
men  will  knock  off  work  or  be  called  to  employ  them.  On  the  same  day 
out."  (I  will  not  be  sure  which  term  Flood  and  Taylor  were  discharged, 
he  used.)  I  asked  Mr.  Allen  the  rea-  and  were  not  again  employed  by  the 
son  why.  He  said  because  those  two  Glengall  Ck)mpany,  except  for  three 
men  had  been  working  at  Mills  &  hours,  in  merely  docking  a  ship  at 
Knight's  on  iron-work.  I  told  him  I  another  dock,  on  the  following  day. 
thought  it  was  very  arbitrary  on  his  It  was  on  account  of  the  expressions, 
part  to  do  anything  like  that;  I  'You  have  no  option,' eta,  that  the 
thought  it  was  not  right  that  Mills  plaintiffs  were  discharged  by  Mr. 
&  Knight's  sins  should  be  visited  Halkett,  who  was  in  fear  of  the 
upon  us,  for  the  reason  that  we  were  threat  being  carried  out,  which 
not  employing  the  shipwrights  on  would  seriously  have  impeded  the 
iron-work,  and  never  had  done  so  at  business  of  the  Glengall  Company, 
the  Glengall  He  said  the  men  would  the  threat  being  extended  to  every 
be  called  out  from  any  yard  they  iron-workman  in  the  employment  of 
went  ta'  In  consequence  of  that  the  company  at  whatever  place  em- 
interview,  Mr.  Halkett,  in  Allen's  ployed."  Id.,  p.  128^ 
presence^  then  and  there  gave  in- 
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§  484.  Under  these  conditions  Flood  and  Taylor  brought  an 
action  against  Allen  and  certain  officers  of  the  Boiler-makers' 
Union  to  cover  the  damages  sustained,  but  at  the-trial  it  was 
shown  that  the  officers  of  the  union  had  not  authorized  Allen 
to  act  as  he  did ;  in  other  words,  they  showed  that  they  were 
not  parties  to  any  conspiracy,  and  the  action  was  dismissed 
as  to  them.  The  trial  court  left  two  questions  to  the  jury:* 
"(1)  Did  Allen  maliciously  induce  the  company  to  discharge 
the  plaintiffs?  (2)  Did  Allen  maliciously  induce  the  company 
not  to  employ  the  plaintiffs  ?  The  jury  replied  to  both  in  the 
affirmative,  and  judgment  with  £40  damages  was  given  for  the 
plaintiffs;  this  judgment  was  affirmed  by  a  unanimous  judg- 
ment of  Lord  Esher,  M.  E.,  Lopes  and  Eigby,  L.  JJ.,  in  the 
court  of  appeal  in  the  following  March.  An  appeal  from  this 
judgment  was  heard  before  the  House  of  Lords  (the  lord  chan- 
cellor and  Lords  Watson,  Herschell,  Macnaghten,  Morris,  Shand 
and  Davey),  but  as  they  were  divided  in  opinion  the  appeal  was 
reheard  in  March,  1897,  before  a  house  strengthened  by  the 
addition  of  the  lord  chancellor  of  Ireland  and  Lord  James  of 
Hereford.  To  give  greater  weight  to  the  occasion  the  lords 
summoned  to  their  assistance,  in  order  to  advise  them  as  to  the 
law  applicable,  eight  of  her  majesty's  judges  —  a  course  which 
had  not  been  adopted  since  1881.  These  judges  attended  and 
sat  in  state  to  hear  the  argument,  and  afterwards,  by  a  major- 
ity of  six  to  two,  advised  that  the  appeal  should  be  dismissed."' 

§  485.  At  the  close  of  the  arguments  npon  this  appeal  in  the 
House  of  Lords  the  judges  then  in  attendance  were  requested 
to  answer  this  question:  "  Assuming  the  evidence  given  by  the 
plaintiff's  witnesses  to  be  correct,  was  there  any  evidence  of  a 
cause  of  action  fit  to  be  left  to  the  jury  ? "  Hawkins,  Cave, 
North,  Wills,  Grantham  and  Lawrence,  JJ.,  answered  in  the 
affirmative;  Matthew  and  Wright,  J  J.,  answered  in  the  nega- 
tive. 

In  the  House  of  Lords  the  lord  chancellor  (Lord  Halsbury), 
Lord  Morris  and  Lord  Ashbourne  held  that  an  action  would  lie ; 
Lord  Watson,  Lord  Herschell,  Lord  Macnaghten,  Lord  Shand, 

1  See  Flood  v.  Jackson — as  the  case  Hoyles.  See  also  note  in  33  Am.  Law 
was  first  known— (1895),  2  Q.  R  21.  Rev.  468,  and  11  Harvard  Law  Bev. 

2  See  18  Canadian  Law  Times,  p.  121,  405. 
for  an  interesting  article  by  N.  W. 
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Lord  Davey  and  Lord  James  of  Hereford  held  that  an  action 
would  not  lie.^ 

§  486.  In  the  course  of  his  opinion  Hawkins,  J.,  said :  "  For 
the  defendant  it  was  speciously  urged  that  the  plaintiffs  had 
no  legal  right  either  to  insist  upon  the  continuance  of  the  con- 
tract which  was  in  existence  on  the  morning  of  April  13,  or  to 
claim  from  the  Glengall  Company  new  contracts  of  employment 
in  the  future;  and  therefore  the  abrupt  termination  of  one,  and 
the  refusal  to  enter  into  the  other,  were  both  lawful  when  done 
by  the  company.  In  this  I  entirely  agree;  but  it  is  a  fallacy 
to  suppose  that  the  defendant  can  justify  the  wrongful  con- 
duct attributed  to  him  in  bringing  about  these  acts  of  the  com- 
pany simply  because  it  was  not  unlawful  in  the  company  to  do 
them.    The  wrongful  conduct  of  the  defendant  complained  of 

1  In  so  far  as  this  case  may  be  con-    not  entitled  at  the  hands  of  the  bench 
sidered  an  authority  in  the  courts  of    and  bar  of  America  to  anytliing  in 
the  United  States,  it  must  be  consid-    the  nature  of  a  fetish  worship.    It  is 
ered  as  sustaining  the  proposition    not  binding  upon  our  judges  except 
that  the  facts  disclosed  a  cause  of  ac-    as  persuasive  authority.     The  opin- 
tion.    The  writer  in  the  American    ions  of  those  judges  and  lords  who 
Law  Review  well  says:  "Under  the    took  part  in  the  case  ought  to  have 
doctrine  of  judicial  precedent  as  it    with   us  the   persuasive   influence 
obtains  in  England, — and  such  would    which  the  arguments  put  forth  in 
bethe  rule  in  this  country, —  theopin-    them  are  entitled  to,  and  no  more, 
ion  of  the  six  law  lords  and  the  two    If  any  consideration  is  to  be  given  to 
judges,  opposed  as  it  is  to  the  opin-    the  weight  of  mere  numbers,  there 
ions  of  three  lords  and  ten  judges,  be-    is  a  preponderance  of  thirteen  against 
comes,  in  substance  and  effect,  the    eight,  or  nearly  two  to  one,  in  favor 
law  of  England  until  it  is  overturned    of  the  right  of  action.    Nor  should 
by  the  same  ultimate  tribunal  or    the  highest  ex)nsideration  be  given  in 
changed  by  an  act  of  parliament  In    this  country  to  a  decision  which  is 
the  argument  of  counsel  at  the  bar    opposed  to  the  views   of  the  four 
of  the  lords,  but  two  American  cases    judges  who  participated  in  the  case 
were  cited,  and  we  do  not  see  that    below,  and  to  the  views  of  six  out  of 
they  were  referred  to  in  the  opinion    eight  of  the  judges  who  were  sum- 
delivered  by  the  judges  and  the  lords    moned  to  give  their  opinions  at  the 
respectivel3\    We  have  as  good  ma-    bar  of  the  lords,  and  from  which 
terials    for    jurisprudence    in   this    three  out  of  nine  of  the  lords  dis- 
country — and  a  good  deal  of  it  on    sented.    On  the  contrary,  it  seems 
this  very  subject — as  they  have  in    that  while  this  decision  is  authorita- 
England,  though   not    as    ancient,    tive  in  England  against  a  right  of  ac- 
Such  being  the  neglect  of  American    tion  upon  the  same  state  of  facts,  it 
judicial  opinion  and  extent  to  which    ought  really  to  be  regarded  in  this 
the  judges  of  England  were  di .  ided    country  as  persuasive  authority  in 
upon  the  question  involved  in  this    favor  of  such  a  right  of  action." 
remarkable  case,  we  submit  that  it  is 


374  COMBINATIONS   OF   LABOB  —  LEGAL   AND   ILLEGAL.       [§  487. 

preceded  and  brought  about  the  injurious  though  lawful  action 
of  the  Glengall  Company ;  and  the  plaintiff's  grievance  is  not 
against  the  company  for  their  action,  but  against  the  defend- 
ant for  using  wrongful  means  to  bring  it  about  in  order  to  ac- 
complish the  unlawful  and  hurtful  objects  he  or  the  boiler- 
makers  had  in  view.  I  venture  to  think  no  authority  is  needed 
for  this."  1 

§487.  Regarding  the  term  "malice,"  Hawkins,  J.,  said: 
"  "When  malice  is  an  essential  element  in  a  cause  of  action,  it  is 
difficult  to  express  in  a  sentence;  for  in  legal  acceptation  the 
terms  '  malice '  and  '  maliciously '  comprise  so  many  wrongful 
motives  and  acts,  the  cases  bearing  upon  them  are  so  numerous, 
and  the  pleaders,  both  ancient  and  modern,  so  far  as  they  exist, 
have  been  in  the  habit,  out  of  extreme  caution,  of  grouping  them 
with  such  a  host  of  other  expletives  that  one  derives  but  little 
valuable  information  from  the  mere  use  of  the  terms  as  to  the 
sense  in  which  they  are  employed.  The  definition  of  legal 
malice  which  most  thoroughly  commends  itself  to  my  mind  is 
that  expressed  by  Mr.  Justice  Bayley  in  Bromage  v.  Pro^ser^ 
which  is  the  basis  of  most  of  the  definitions  of  the  word  to  be 
found  in  a  host  of  subsequent  authorities.  ^  Malice,'  said  that 
very  learned  judge,  'in  common  acceptation  means  ill-will 
against  a  person,  but  in  its  legal  sense  it  means  a  wrongful  act 
done  intentionally  without  just  cause  or  excuse.' "  * 

1  Continuing,   Hawkins,  J.,   said:  intent  to  destroy  the  freedom  of  will 

''In  the  course  of  the  argument  it  in    another,    and   to    compel   him 

was  suggested  that  to  render  threats,  through  fear  of  such  menaces  to  do 

menaces,   intimidation  or  coercion  that  which  it  is  not  his  will  to  do, 

available  as  elements  in  a  cause  of  and  which,  being  done,  is  calculated 

action,  they  must  be  of  such  a  char-  to  cause  injury  to  him  or  some  other 

acter  as  to  create  fear  of  x>6r6onal  person,  amounts  to  an  attempt  to  in- 

violencd.    I  find,  however,  no  author-  timidate  and  coerce;   and,  if  such 

ity  for  such  a  suggestion ;    for  al-  attempt  is  successful,  the  object  at- 

though,  no  doubt,  it  is  true  that  in  tained  under  such  influence  is  at- 

mao}'  of  the  cases  the  threats  were,  tained  by  coercion,  and  the  person 

in  fact,  tlireats  of  personal  injury,  I  wrongfully  injured  by  it,  whether 

know  of  none  in  which  the  element  in  his  person,  property,  or  rights,  may 

of  personal  violence  has  been  held  to  sue  the  coercer  for   reparation  in 

be  essential"    And  further:  '^Inmy  damages." 

opinion  any  menacing  action  or  Ian-  ^  The  question  of  malice  as  an  ele- 
guage,  the  influence  of  which  no  man  ment  of  a  right  of  action  is  discussed 
of  ordinary  firmness  or  strength  of  by  North,  J.,  as  follows:  "Tlie  prop- 
mind  can  reasonably  be  expected  to  osition  was  laid  down  boldly  by  the 
resist  if  used  or  employed  with  the  appellant's  coimsel,  that  if  a  man 
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§  488.  In  the  course  of  his  opinion  Wills,  J.,  said :  "  That 
the  object  the  defendant  had  in  view  was  the  punishment  of 
the  plaintififs  for  having  done  acts  which  were  perfectly  lawful, 
but  which  the  defendant  believed  it  was  for  the  advantage  of 

commits  an  act  which  is  not  it^f  Vic.,  ch.  110,  an  order  of  the  court 
iUe^  or  tortious,  it  cannot  be  ren-  of  chancery.  Baron  Alderson  there 
dered  actionable  by  reason  of  its  hav-  says:  'How  then  is  his  registering 
ing  been  done  with  a  malicious  in-  the  order  an  injurious  or  wrongful 
tent.  I  do  not  tmderstand  the  prop-  act  to  any  one?  It  is  clear  it  is  not 
osition.  A  malicious  act  has  been  It  causes  no  damage — it  is  no  inju- 
described  in  hundreds  of  cases,  both  rious  act;  and  therefore,  in  order  to 
civil  and  criminal,  as  a  '  wrongful  enable  the  plaintiff  to  maintain  this 
act  done  intentionally  without  just  action,  it  is  incumbent  on  him  to 
cause  or  excuse;'  the  element  of  show  that  this  act,  in  its  nature  not 
wrongfulness  is  essential,  and  an  act  wrongful,  has  become  so  in  conse- 
which  ex  hypothesi  is  not  wrongful  quence  of  its  having  been  done 
or  tortious  cannot  in  accurate  legal  through  a  bad  motive.  For  this  pur- 
phraseology  be  a  malicious  act.  If  pose,  and  in  order  to  render  the  act 
the  proposition  intended  is  that  an  wrongful  and  injurious,  he  is  bound 
act  itself  legal  cannot  be  rendered  to  add  to  the  fact  of  registering  the 
actionable  by  being  done  from  a  order  the  absence  of  reasonable  and 
wrong  motive,  such  as  spite  or  ill-  probable  cause,  and  a  malicious  mo- 
will  or  vindiotiveness,  or  merely  to  tive  for  doing  sa'  I  pass  over  with- 
vez  or  annoy,  I  deny  that  the  prop-  out  comment  actions  for  libel  or 
osition  is  sound  in  law  or  universally  slander,  as  Lord  Ck)leridge*s  remarks 
true.  It  is  much  too  large.  Each  thereon  in  Bowen  v.  Hall  (1881),  50 
case  must  be  considered  separately.  L  J.  Q.  R  805,  6  Q.  R  D.  833,  seem  to 
In  many  cases,  no  doubt,  the  prop-  me  of  some  weight  In  Ratcliffe  v. 
osition  is  correct  A  man  is  not  lia-  Evans  (1802),  61  L.  J.  Q.  B.  535,  (1892) 
ble  to  an  action  for  sinking  a  well  2  Q.  R  524,  Lord  Bowen,  in  giving 
which  drains  his  neighbor's,  even  the  judgment  of  the  court  of  appeal, 
though  the  sole  object  be  not  to  get  says:  *That  an  action  will  lie  for 
water  for  himself,  but  to  spite  his  written  or  oral  falsehood,  not  action- 
neighbor  by  depriving  him  of  his  able  per,  se  nor  even  defamatory, 
necessary  supply.  A  man  may  law-  where  they  are  maliciously  pub- 
fully  drain  his  own  land,  even  if  his  lished,  where  they  are  calculated  in 
fiole  object  be  vexatiously  to  prevent  the  ordinary  course  of  things  to  pro- 
another  from  having  the  benefit  of  duce,  and  where  they  do  produce, 
an  overflow  he  has  previously  en-  actual  damage,  is  established  law. 
joyed.  Numerous  other  illustrations  Such  an  action  is  not  one  of  libel  or 
might  be  given.  But  there  are  many  of  slander,  but  an  action  on  the  case 
-cases  in  which  the  existence  of  a  for  damage  wilfully  and  intention- 
wrong  motive,  or  malice,  in  the  popu-  ally  done  without  just  occasion  or 
lar  meaning  of  the  word,  does  render  excuse,  analogous  to  an  action  for 
that'actionable  which  in  its  absence  slander  of  title.'  In  Bradford  C!orpo- 
would  not  be  sa  .  Gibbs  v.  Pike  ration  v.  Pickles  (1894),  64  L.  J.  Ch. 
(1842),  12  L.  J.  Ex.  256, 9  M.  &  W.  351.  101,  (1895)  1  Ch.  145,  Lord  Justice 
was  an  action  for  wrongfully  regis-  Lindley  says:  'The  only  question  a 
tering  as  a  judgment  under  1  and  2  court  of  law  or  equity  can  consider 
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the  boiler-raakers  to  prevent  them  from  repeating,  or  others 
from  doing,  seems  to  me  absolutely  beyond  controversy,  though 
perhaps  I  ought  rather  to  say  that  there  is  abundance  of  evi- 
dence to  that  effect.  As  a  means  to  an  end  which  he  believed 
would  be  advantageous  to  the  boiler-makers,  he,  beyond  all 
doubt,  meant  to  inflict  upon  the  plaintiffs  as  much  mischief  as 
lay  in  his  power,  and  there  is  ample  evidence  that  it  was  the 
interference  of  the  defendant  which  induced  the  employers  to 
refuse  to  continue  the  employment  of  the  plaintiffs.  To  pre- 
vent a  workingraan  from  earning  his  daily  bread  in  any  of 
the  places  where  alone  he  was  likely  to  find  the  opportunity 
of  so  doing  is  to  cause  him  as  direct  and  as  great  a  damage  as 
can  well  be  inflicted  upon  him.  There  is  no  doubt  that  this 
was  the  defendant's  avowed  object.  The  act  done  by  the  de- 
is  whether  the  defendant  has  a  right  there  is  malice,  the  prosecution  is 
to  do  what  he  threatens  and  intends  wrongful;  and  the  one  vital  question 
to  da  If  he  has,  he  cannot  be  inter-  there  is  as  to  the  intention  of  the 
fered  with,  however  selfish,  vexa-  prosecutor,  the  state  of  his  mind;  did 
tious  or  even  malicious  his  conduct  he  act  with  malice  or  not?  If  he  did, 
may  be.*  But  the  learned  judge's  the  action  against  him  will  succeed; 
very  next  words  show  that  he  was  if  not,  it  will  fail.  While  on  this 
dealing  with  the  particular  -case  be-  subject  I  crave  in  aid  the  decision  in 
fore  him,  and  that  in  his  view  there  the  Mogul  Case  (1892),  01  L.  J.  Q.  B. 
are  cases  in  which  an  improper  ob-  295,  (1892)  A.  C.  25,  itself.  The  ratio 
ject  or  motive  does  make  an  other-  decidendi  there  was  that  the  acts  of 
wise  lawful  act  actionable.  An  ac-  the  defendants  were  all  within  the 
tion  for  malicious  prosecution  is  a  limits  of  allowable  trade  competi- 
good  instance  of  such  cases.  Unless  tion;  but  the  case  would  have  been 
the  plaintiff' can  prove  the  absence  very  different  if  the  defendant's  acts 
of  reasonable  and  probable  cause  for  had  been  without  just  cause  or  ex- 
the  prosecution,  the  right  to  prose-  cuse.  I  have  quoted  Lord  Coleridge*s 
cute  is  absolute,  and  the  motive  is  and  Lord  Bowen's  language  on  the 
just  as  immaterial  as  it  would  have  subject;  and  the  same  idea  is  ex- 
been  if  the  prosecution  had  sue-  pressed  in  some  of  the  other  speeches, 
ceeded.  Even  when  such  cause  is  and  appears  to  invade  many  of  them, 
shown  not  to  exist,  the  defendant  It  seems  to  me,  if  I  may  say  so  with 
may  still  succeed  if  he  can  prove  deference,  that  it  would  have  been 
that  he  acted  without  malice  —  e.  g,,  useless  to  consider  at  length  in  that 
that  he  did  bona  fide  believe  there  case  whether  the  defendants  had' 
was  reasonable  cause  to  prosecute,  just  cause  or  excuse  for  what  they^ 
The  plaintiff  cannot  claim  to  be  pro-  did,  if  the  plaintiffs  would  have  had 
tected  against  a  prosecution  where  no  right  of  action  for  interference 
there  is  reasonable  and  probable  with  their  trade,  even  though  the  de- 
cause,  or  even  where  there  is  no  such  f endants  had  been  acting  maliciously » 
cause,  but  there  is  an  absence  of  and  no  just  cause  or  excuse  had  ex> 
malice^    If  such  cause  is  absent,  and    isted."    Id.,  p.  14(X 
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fendant  was  therefore  one  both  calculated  and  intended  to 

« 

inflict  upon  the  plaintiffs  great  loss  and  suffering."  ^ 

§  489.  The  lord  chancellor,  after  reviewing  the  earlier  cases, 
said:  ^'I  now  revert  to  that  part  of  the  case  which  I  admit 

1  Continuing,   the   learned   judge  the  matter  complained  of  actionable, 

said:  "There  are  of  course  acts  which  Bradford  Corporation  v.  Pickles,  64 

are  unmistakable  violations  of  defi-  L.  J.  Ch.  759,  (1895)  A.  C.  587.    Cer- 

nite  legal  rights,  as  to  which  no  con-  tainly  no  one  is  more  keenly  alive 

troversy  can  arise  and  as  to  which  than  myself  to  the   mischief  that 

motive  cannot  be  material.    A  good  would  be  caused  by  any  relaxation 

motive  will  not  make  them  the  less  of  this  rule.    But  there  is  a  large 

actionable;  a  bad  motive  will  not  class  of  cases  which  belong  to  an  in- 

make  them  the  more  sa    There  are,  termediate  category,  and  in  which  it 

on  the  other  hand,  acts  which  a  man  can  neither  be  said  that  the  thing 

has  a  definite  legal  right  to  do  with-  done  by  the  defendant  gives  an  in- 

out   any   qualification,  and   which  disputable  and  unqualified  right  of 

therefore  cannot  be  actionable.  Here  action,  ho  matter  what  the  circum- 

again  motive  is  immaterial.    A  good  stances,  nor  can  it  be  said  that  the 

motive  does  not  increase,  a  bad  mo-  defendant  has  an  absolute  and  un- 

tive  does  not  diminish,  the  right  to  qualified  right  to  do  it,  whatever  the 

do  them.    If  no  interference  with  consequence  to  others.     These  are 

ancient  lights,  for  instance,  be  in-  exercises  of  personal  freedom  which 

volved,  a  man  may.  erect  upon  his  are   perfectly  legitimate   in  them- 

own  land  a  building  which  may  ruin  selves,  but  which  cannot  be  indulged 

his   neighbor's    industry   exercised  in  without  interfering  with  rival  ex- 

upon  the  adjoining  land.    No  action  ercises  of  personal  freedom  by  others, 

could  be  maintained,  though  it  were  One  must  give  way  to  the  other,  and 

demonstrated  that  his  only  purpose  questions   immediately  arise  as  to- 

in  making  the  erection  was  to  spite  which  is  to  prevail,  and  whether  the 

and  damage  his  neighbor.    II lustra-  diminution  of  either  by  the  exercise 

tions  might  be  multiplied  to  any  ex-  of  the  rival  freedom  gives  rise  to  a 

tent    Equally,  any  right  given  by  right  of  action.    It  is  an  exercise  of 

contract  may  be  exercised  as  against  a  man's  personal  freedom  to  shout 

the  giver  by  the  person  to  whom  it  is  and  make  a  noise,  and  if  nobody  else 

granted,  no  matter  how  wicked,  cruel  is  interfered  with  he  may  shout  as 

or  mean  the  motive  may  be  which  loud  and  as  often  as  he  likes.    But  it 

determines  the  enforcement  of  the  is  an  exercise  of  another's  personal 

right.    It  is  hardly  too  much  to  say  freedom  to  pass  his  time  in  peace 

that  some  of  the  most  cruel  things  and  quiet.     E^ch  must  submit  in 

that  come  under  the  notice  of  a  judge  some  degree  to  the  other.    The  man 

are  mere  exercises  of  rights  given  by  who  loves  quiet  must  make  some  al- 

contract— a  fact  illustrated,  perhaps,  lowance  for  his  neighbor's  freedom 

by  some  of  the  decisions  upon  bills  of  to  shout.    The  shouting  man  must 

sale.  In  such  cases  it  is,  I  apprehend,  pay  some  sespect  to  his  neighbor's 

perfectly  clear  law,  that  the  addition  peace,  and  if  he  goes  beyond  what  is 

to  the  statement  of  the  cause  of  ac-  reasonable  he  commits  an  actionable 

tion  of  the  epithet  *  malicious,'  and  wrong.    Here  and  in  many  cases  the 

proof  that  the  thing  was  done  from  test  of  whether  that  which  in  itself, 

the  worst  of  motives,  will  not  make  and  so  far  as  its  mere  nature  goes,  is 
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had  to  be  carefully  considered :  whether  in  what  the  defend- 
ant did,  in  order  to  procure  the  dismissal  of  the  plaintiffs, 
he  came  within  any  of  the  rules  which  have  been  laid  down 

in  the  cases  quoted.    Now,  to  my  mind,  he  was  guilty  of  in- 

not  unlawful,  constitutes  a  cause  of  tion  and  without  the  intention  of  in- 
action or  not,  is  deg^ree.  There  are  juring  a  particular  individual,  exoept 
other  cases  in  which  the  motive  be-  in  so  far  as  he  may  necessarily  be 
comes  the  test  A  man  may  write  injured  by  the  course  of  conduct 
or  speak  to  a  person  having  a  com-  adopted  for  reasons  not  involving  the 
mon  interest  in  the  subject-matter  of  desire  to  punish  and  distress  him.*' 
the  communication  with  the  utmost  Id.,  p.  143. 

freedom  about  another  man,  and  may  Grantham,  J.,  said :  '<  This  right  to 
say  things  most  damaging  to  that  work  as  he  likes  is  as  much  a  personal 
other,  so  long  as  he  does  it  honestly,  right  of  the  individual  as  is  his  right 
But  if  he  makes  the  opportunity  the  not  to  be  molested  in  his  person  or 
cloak  for  spite  and  ill  will  he  creates  property.  It  is  a  right  of  personal 
a  cause  of  action.  A  man  may  prose-  liberty.  No  one  would  deny  that  it 
cute  another,  even  without  reason-  would  be  illegal  to  forcibly  prevent 
able  cause,  so  long  as  he  does  it  hon-  .him  from  working  in  his  garden; 
estly,  and  no  action  will  lie  against  why  is  it  not  illegal,  therefore,  by  a 
him.  Let  him  do  it  out  of  spite  or  wrongful  —  that  is,  malicious — act 
from  a  discreditable  motive,  and  he  to  prevent  him  from  working  for  hire 
is  liabla  The  thing  he  does  is  in  each  for  some  one  else  who  wishes  to  em- 
•case  the  same,  so  far  as  the  very  thing  ploy  him  in  his  garden?  It  is  not 
is  concerned  of  which  complaint  is  contended  on  behalf  of  the  plaintiffs 
made,  and  its  consequences  to  the  that  all  malicious  conduct  on  the 
.sufferer  are  the  same.  But  if  it  be  part  of  a  third  person  which  is  in- 
done  honestly  there  is  no  action;  if  jurious  to  another  is  actionable,  nor 
it  be  done  dishonestly  or  out  of  spite  that  the  mere  inducement  of  another 
there  is  an  action.  The  notion,  there-  to  break  his  contract  or  engagement 
fore,  that  the  same  thing  may  be  un-  would  of  itself  without  malice  be 
lawful  or  may  be  lawful,  may  or  may  actionable,  but  it  is  contended  that 
not  constitute  a  cause  of  action,  ac-  malicious  conduct  is  actionable  when 
cording  as  it  is  or  is  not  done  out  of  it  is  a  direct  interference  with  a  right 
spite  and  ill  will,  or  from  some  im-  of  the  person  injured,  and  not  merely 
proper  motive,  is  very  well  known  to  a  malicious  exercise  of  a  right  of  the 
our  law.  There  seems  to  be  on  prin-  person  guilty  of  malice.  In  other 
ciple  no  difficulty  or  impropriety  in  words,  can  it  be  said  our  law  is  such 
applying  it  to  the  present  case,  that,  it  being  admitted  that  the  foun- 
Surely,  to  do  your  best  to  take  away  dation  of  capital  is  labor,  you  will 
another  man's  bread,  and  to  succeed  protect  capital  and  the  employment 
in  doing  so,  may  very  well  be  a  cause  of  capital,  but  wiU  decline  to  protect 
of  action,  if  it  be  done  out  of  pure  that  labor  which  creates  it  ?  There 
spite  and  to  punish  a  rival  for  having  is,  it  must  be  remembered,  a  gi-eat 
<x)mpeted  with  you  and  your  friends  difference  between  so  managing  your 
for  work  which  he  has  as  good  a  right  own  business  to  make  a  prollt  for 
Has  yourself  or  they  to  secure;  whereas,  yourself  that  you  indirectly  cause 
if  it  be  done  fairly  and  honestly  in  loss  to  another,  and  the  directly  in- 
the  exercise  of  legitimate  competi-  juring  another  that  profit  may  ao* 
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timidation,  and  coercion  from  that  intimidation  —  though  in 
using  that  phrase  ^  of  intimidation '  I  am  not  using  it  in  the 
technical  sense  which  the  statutes  upon  the  subject  have  been 
construed  to  mean.  I  will  explain  in  what  sense  I  do  under- 
stand the  words;  but  in  passing  I  must  deprecate  the  language 
which  has  been  used  to  minimize  the  effect  of  what  Allen  said. 
I  observe  it  is  described  as  *  inconvenience.'  That  is  not  how 
it  is  described  by  the  witness.  Edmonds,  the  foreman  of  the 
Glengall  Company,  thus  described  what  would  have  been  the 
effect  upon  the  business  of  the  firm.  He  said :  *  They  were  rather 
busy  just  then  with  the  boiler-makers;  that  they  employed 
three  times  as  many  boiler-makers  as  shipwrights;  and  if  the 
boiler-makers  had  knocked  off  work  or  struck,  it  would  have 
stopped  the  business  of  the  company  altogether  —  entirely — at 
that  time,  and  that  it  was  a  very  serious  matter  to  the  firm, 
and  that  the  discharge  of  the  men  was  in  order  to  prevent  their 
having  to  stop  their  business.'  It  seems  to  me  very  obvious 
to  ask  whether  the  threat  to  do  that  which  will  have  such  an 
effect  as  the  witness  described  is  a  coercion  of  the  will  or  not."  ^ 

crue  to  yourself.  In  my  judgment,  was  that  such  a  stoppage  of  the 
therefore,  the  inducing  the  plaintiffs*  works  should  be  occasioned  as  that 
employers  to  discharge  them  by  the  business  of  the  company  would 
threats  of  injury  to  those  employers  seriously  suffer,  I  should  think  that 
if  they  did  not  discharge  them  was  a  would  be  a  thing  which  would  be 
good  cause  of  action,  because  it  was  likely  to  produce  fear  from  the  con- 
done maliciously,  and  that  thei*e  was  sequences  of  the  company  retaining 
ample  evidence  of  malice  surely  no  them  in  their  employment,  and  a 
one  can  doubt"  Id.,  p.  148.  company  which  abstained  from 
1  As  to  the  extent  of  the.  intimida-  doing  so  by  reason  of  that  fear  would 
tion  the  lord  chancellor  said:  "I  justly  be  described  as  intimidated, 
have  not  used  the  word '  intimidated,'  But  the  objection  made  by  the  de- 
because  I  observe  the  learned  judge  fendants  appears  to  be  that  the  word 
says  there  was  no  intimidation  in  a  'malicious 'adds  nothing;  that  if  the 
legal  sense.  If  what  was  meant  by  thing  was  lawful  it  was  lawful  abso- 
that  was  that  there  was  no  threat  of  lutely;  if  it  was  not  lawful  it  was 
violence  to  person  or  property,  it  is  unlawful  —  the  addition  of  the  word 
true;  but  the  word  'intimidate'  is  ' malicious '  can  make  no  difference 
not  always  to  be  construed  as  it  has  The  fallacy  appears  to  me  to  reside 
been  construed  under  6  Gea  4, ch.  129.  in  the  assumption  that  everything 
The  construction  of  it  in  that  statute  must  be  absolutely  lawful  or  abso- 
flowed  from  other  words  with  which  lutely  unlawful.  There  are  many 
the  word  '  intimidate '  is  associated;  things  which  may  become  lawful  or 
and  if,  instead  of  the  word  *  intimi-  unlawful  according  to  the  circum* 
date,' that  which  was  held  out  as  the  stances."  Id.,  pu  163b 
inducement  to  dismiss  the  plaintiffs 
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§  490.  On  the  question  of  motive  the  lord  chancellor  said: 
"  In  a  decision  of  this  house  it  has  undoubtedly  been  held  that, 
whatever  a  man's  motive  may  be,  he  may  dig  into  his  own  land 
and  divert  subterranean  water  which  but  for  his  so  treating  his 
own  land  might  have  reached  his  neighbor's  land.  But  that  is 
because  the  neighbor  had  no  right  to  the  flow  of  the  subter- 
ranean water  in  that  direction,  and  he  had  an  absolute  right  to 
do  what  he  would  with  his  own  property.  But  what  analogy 
has  such  a  case  with  the  intentional  inflicting  of  injury  upon 
another  person's  property,  reputation  or  lawful  occupation  ?  To 
dig  into  one's  own  land  under  the  circumstances  stated  requires 
no  cause  or  excuse.  A  man  may  act  from  mere  caprice,  but 
his  right  on  his  own  land  is  absolute,  so  long  as  he  does  not 
interfere  with  the  rights  of  others.  But  referring  to  Lord  Jus- 
tice Bowen's  observation,  which  to  my  mind  is  exactly  accurate, 
in  order  to  justify  the  intentional  doing  of  Hhat  which  is  calcu- 
lated in  the  ordinary  course  of  events  to  damage,  and  which 
does,  in  fact,  damage  another  in  that  other  person's  property 
or  trade,'  you  must  have  some  just  cause  or  excuse.  Now  the 
word  '  malicious '  appears  to  me  to  negative  just  cause  or  excuse, 
and  without  attempting  an  exhaustive  exposition  of  the  word 
itself,  it  appears  to  me  that  if  I  apply  the  language  of  Lord 
Justice  Bowen,  it  is  enough  to  show  that  this  was  within  the 
meaning  of  the  law  *  malicious.'  It  appears  to  me  there  is  no 
better  illustration  of  the  distinction  on  which  I  am  insisting 
between  an  act  which  can  be  legally  done  and  an  act  which 
cannot  be  so  done,  because  tainted  with  malice,  than  such  a 
colloquy  between  the  representative  of  the  master  and  the  rep- 
resentative of  the  men  as  might  have  been  held  on  the  occasion 
which  has  given  rise  to  this  action.  If  the  representative  of 
the  men  had  in  good  faith  and  without  indirect  motive  pointed 
out  the  inconvenience  that  might  result  from  having  two  sets 
of  men  working  together  on  the  same  ship,  whose  views  upon 
the  particular  question  were  so  diverse  that  it  would  be  inex- 
pedient to  bring  them  together,  no  one  could  have  complained ; 
but  if  his  object  was  to  punish  the  men  belonging  to  another 
union  because  on  some  former  occasion  they  had  worked  on 
an  iron  ship,  it  seems  to  me  that  the  difference  of  motive  may 
make  the  whole  difference  between  the  lawfulness  or  unlawful- 
ness of  what  he  did.'* 
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§  491.  On  the  element  of  conspiracy  the  lord  chancellor 
said:  ''I  turn  now  to  the  course  of  the  trial,  which  is  impor- 
tant in  more  ways  than  one.  It  is  manifest  that  both  the  form 
of  the  statement  of  claim  and  the  evidence  directed  at  the  trial 
were  intended  to  raise  the  question  of  the  right  of  the  Boiler- 
makers' Union  to  use  what  I  will  call  their  union  for  the  com- 
bined action  against  the  individual  plaintiffs,  who  belonged  to 
another  union.  The  plaintiffs  apparently  proceeded  upon  the 
assumption  that  what  was  represented  to  them  as  having  been 
said  by  Allen  was  said  in  his  character  of  delegate  and  of 
speaking  with  the  authority  of  the  Boiler-makers'  Union,  and 
accordingly  the  general  secretary  of  this  trades  union  and  the 
chairman  at  the  time  of  these  transactions  were  both  joined 
as  defendants.  Had  they  adopted  or  had  they  been  proved  to 
authorize  the  course  taken  by  Allen,  a  question  would  have 
arisen  whether  or  not  they  were  all  three  parties  to  a  conspir- 
acy. Whether  that  charge  could  have  been  maintained  against 
them  or  not  I  at  present  desire  to  say  nothing.  Such  a  ques- 
tion may  arise  again,  and  I  wish  to  keep  myself  free  to  con- 
sider  that  question  when  it  arises.  But  the  chairman  and  the 
secretary  of  the  union  absolutely  disclaimed  any  general  or 
specific  authority  on  the  part  of  Allen  either  to  threaten  the 
employers  or  to  withdraw  the  men.  As  to  specific  authority, 
the  chairman  proved  that  he  had  never  heard  of  the  dispute 
until  he  was  served  with  the  writ  in  the  action.  He  says  in 
terms  that  he  never  gave  any  authority  to  Mr.  Allen  to  threaten 
employers  to  withdraw  men  from  the  work,  and  to  do  any  such 
thing  he  regarded  as  a  very  serious  matter  for  any  delegate  to 
take  upon  himself;  and  so  far  from  adopting  what  Allen  is 
sworn  to  have  said  —  that  the  union  would  hunt  the  two  men 
out  of  every  employment  where  they  were  known  to  be,  be- 
cause they  had  once  worked  on  an  iron  ship  —  he  emphatically 
denies  the  right  of  his  union  to  do  anything  of  the  sort;  he 
says  in  terms, '  Providing  that  the  shipwright,  after  being  at 
the  iron- work,  started  in  some  other  place,  for  instance  —  then 
I  would  say  we  have  no  right  whatever  to  interfere  with  him, 
unless  we  were  then  beginning  iron-work  again.  If  he  started 
at  wood-work,  we  would  not  interfere  with  him  in  any  other 
place.'  The  learned  counsel  then  puts  a  question  to  him  (I 
think  somewhat  under  a  misapprehension  as  to  what  the  learned 
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judge  himself  meant  by  a  question  he  put),  *  You  say  that  may 
depend  on  circumstances  ? '  And  his  answer  is,  '  I  do  not  say 
they  would  be  in  that  instance,  because  in  no  instance  have  I 
ever  known  men  interfering  with  him  when  he  went  to  some 
other  works  and  started  his  own  particular  work.^  I  think  it 
is  only  just  to  the  Boiler-makers'  Union  to  point  out  how  em- 
phatically and  distinctly  their  authorized  officers  (chairman 
and  general  secretary)  disclaimed  any  such  practice  or  princi- 
ple as  that  w^hich  Allen  has  sworn  to  have  attributed  to  thera^ 
and  accordingly  no  imputation  or  liability  could  properly  be 
attributed  to  the  Boiler-makers'  Union  or  their  authorized  offi- 
cers; but  does  that  relieve  Allen  from  the  consequences  of 
what  he  did  ?  If  concerted,  collective  action  to  enforce,  by 
ruining  the  men's  employment,  the  will  of  a  large  number  of 
men  upon  a  minority,  whether  the  minority  consists  of  a  small 
or  of  a  large  number,  be  a  cause  of  action  where  the  actual  dam- 
age is  produced,  it  would  seem  to  be  a  very  singular  result  that 
the  action  of  an  individual,  who  falsely  assumes  the  character 
of  representing  a  large  body,  uses  the  name  of  that  large  body 
to  give  force  and  support  to  the  threat  which  he  utters,  and  so 
produces  the  injury  to  the  individual  or  to  the  minority,  could 
shield  himself  from  responsibility  by  proving  that  the  body 
whose  power  and  influence  he  had  falsely  invoked  as  his  sup- 
porters had  given  him  no  authority  for  his  threats, —  so  that 
if  they  in  truth  authorize  him,  he  and  they  might  all  have  been 
responsible,  while  the  false  statements  that  he  made,  though 
acting  upon  the  employer  by  the  same  pressure  because  it  was 
believed,  and  producing  the  same  mischief  to  the  person  against 
whom  it  was  directed,  could  establish  no  cause  of  action  against 
himself  because  it  was  false." 

In  conclusion  the  lord  chancellor  said:  "I  regret  that  I  am 
compelled  to  differ  so  widely  with  some  of  your  lordships,  but 
my  difference  is  founded  on  the  belief  that  in  denying  these 
plaintiffs  a  remedy  we  are  departing  from  the  principles  which 
have  hitherto  guided  our  courts  in  the  preservation  of  individ- 
ual liberty  to  all.  I  am  encouraged,  however,  by  the  consid- 
eration that  the  adverse  views  appear  to  me  to  overrule  the 
views  of  most  distinguished  judges,  going  back  now  for  nearly 
two  hundred  years,  and  that  up  to  the  period  when  this  case 
reached  your  lordships'  house  there  was  an  unanimous  consen- 
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BUS  of  opinion ;  and  that  of  eight  judges  who  have  given  us  the 
benefit  of  their  opinions,  six  have  concurred  in  the  judgments 
which  your  lordships  are  now  asked  to  overrule." 

§  492,  Lord  Watson  said,  regarding  the  element  of  malice  a» 
constituting  a  cause  of  action:  "Although  the  rule  may  be 
otherwise  with  regard  to  crimes,  the  law  of  England  does  not, 
according  to  my  apprehension,  take  into  account  motive  as  con- 
stituting an  element  of  civil  wrong.  Any  invasion  of  the  civil 
rights  of  another  person  is  in  itself  a  legal  wrong,  carrying 
with  it  liability  to  repair  its  necessary  or  natural  consequences, 
in  so  far  as  these  are  injurious  to  the  person  whose  right  is  in- 
fringed, whether  the  motive  which  prompted  it  be  good,  bad 
or  indifferent.  But  the  existence  of  a  bad  motive,  in  the  case 
of  an  act  which  is  not  in  itself  illegal,  will  not  convert  that  act 
into  a  civil  wrong  for  which  reparation  is  due.  A  wrongful 
act,  done  knowingly,  and  with  a  view  to  its  injurious  conse- 
quences, may,  in  the  sense  of  law,  be  malicious ,  but  such  malice 
derives  its  essential  character  from  the  circumstance  that  the 
act  done  constitutes  a  violation  of  law.  There  is  a  class  of 
cases  which  have  sometimes  been  referred  to  as  evidencing  that 
a  bad  motive  may  be  an  element  in  the  composition  of  civil 
wrong;  but  in  these  cases  the  wrong  must  have  its  root  in  an 
act  which  the  law  generally  regards  as  illegal,  but  excuses  ita 
perpetration  in  certain  exceptional  circumstances  from  con- 
siderations of  public  policy.  These  are  well  known  as  cases  of 
privilege,  in  which  the  protection  which  the  law  gives  to  an 
individual,  who  is  within  the  scope  of  these  considerations,  con- 
sists in  this:  that  he  may  with  immunity  commit  an  act  which 
is  a  legal  wrong,  and  but  for  his  privilege  would  afford  a  good 
cause  of  action  against  him;  all  that  is  required  in  order  ta 
raise  the  privilege  and  entitle  him  to  protection  being  that  he 
'  shall  act  honestly  in  the  discharge  of  some  duty  which  the  law 
recognizes,  and  shall  not  be  prompted  by  a  desire  to  injure  the 
person  who  is  affected  by  his  act.  Accordingly,  in  a  suit  brought 
by  that  person,  it  is  necessary  for  him  to  prove  an  intent  to  in- 
jure in  order  to  destroy  the  privilege  of  the  defendant.  But 
none  of  these  cases  tend  to  establish  that  an  act  which  does  not 
amount  to  a  legal  wrong,  and  therefore  needs  no  protection, 
can  have  privilege  attached  to  it,  and  still  less  that  an  act  in 
itself  lawful  is  converted  into  a  legal  wrong  if  it  was  done  from 
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a  bad  motive."  And  further  on  Lord  Watson  said:  "  There  are, 
in  my  opinion,  two  grounds  only  upon  which  a  person  who  pro- 
cures  the  act  of  another  can  be  made  legally  responsible  for  its 
consequences.  In  the  first  place,  he  will  incur  liability  if  he 
knowingly,  and  for  his  own  ends,  induces  that  other  person  to 
commit  an  actionable  wrong.  In  the  second  place,  when  the 
act  induced  is  within  the  right  of  the  immediate  actor,  and  is 
therefore  not  wrongful  in  so  far  as  he  is  concerned,  it  may  yet 
be  to  the  detriment  of  a  third  party;  and  in  that  case,  accord- 
ing to  the  law  laid  down  by  the  majority  in  Lumley  v.  Gye^ 
the  inducer  may  be  liable,  if  he  can  be  shown  to  have  procured 
his  object  by  the  use  of  illegal  means  directed  against  that  third 
party."  And  again:  "It  is,  in  my  opinion,  the  absolute  right 
of  every  workman  to  exercise  his  own  option  with  regard  to  the 
persons  in  whose  society  he  will  agree  to  continue  to  work.  It 
may  be  deplorable  that  feelings  of  rivalry  between  different 
associations  of  workingmen  should  ever  run  so  high  as  to  make 
members  of  one  union  seriously  object  to  continue  their  labor 
in  company  with  members  of  another  trade  union ;  but  so  long 
as  they  commit  no  legal  wrong,  and  use  no  means  which  are 
illegal,  they  are  at  perfect  liberty  to  act  upon  their  own  views. 
That  the  boiler-makers  who  were  employed  at  the  Regent 
Dock,  Mill  wall,  did  seriously  resent  the  presence  among  them 
of  the  respondents,  very  plainly  appears  from  the  evidence  of 
the  respondents  themselves ;  and  that  they  would  certainly  have 
left  the  dock  had  the  respondents  continued  to  be  employed 
appears  to  me  to  be  an  undoubted  fact  in  the  case.  They  were 
not  under  any  continuing  engagement  to  their  employers,  and, 
if  they  had  left  their  work  and  gone  out  on  strike,  they  would 
have  been  acting  within  their  right,  whatever  might  be  thought 
of  the  propriety  of  the  proceeding.  Not  only  so,  they  were,  in 
my  opinion,  entitled  to  inform  the  Glengall  Iron  Company  of 
the  step  which  they  contemplated,  as  well  as  of  the  reasons 
by  which  they  were  influenced,  and  that  either  by  their  own 
mouth,  or,  as  they  preferred,  by  the  appellant  as  their  repre- 
sentative. If  the  workmen  had  made  the  communication  them- 
selves, and  had  been  influenced  by  bad  motives  towards  the 
respondents,  then,  according  to  the  law  which  had  been  gen- 
erally accepted  by  the  courts  below,  they  would  each  and  all 
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of  them  have  incurred  responsibility  to  the  respondents.  But 
it  was  clearly  for  the  benefit  of  the  employers  that  they  should 
know  what  would  be  the  result  of  their  retaining  in  their  serv- 
ice men  to  whom  the  majority  of  their  workmen  objected;  and 
the  giving  of  such  information  did  not,  in  my  opinion,  amount 
10  coercion  of  the  employers,  who  were  in  no  proper  sense 
coerced,  but  merely  followed  the  course  which  they  thought 
would  be  most  conducive  to  their  own  interest."  Again :  "  The 
doctrine  laid  down  by  the  court  of  appeal  in  this  case  and  in 
Temperton  v,  Rvssell^  with  regard  to  the  efficacy  of  evil  mo- 
tives in  making  —  to  use  the  words  of  Lord  Esher  —  Hhat 
unlawful  which  would  otherwise  be  lawful,'  is  stated  in  wide 
and  comprehensive  terms;  but  the  majority  of  the  consulted 
judges  who  approve  of  the  doctrine  have  only  dealt  with  it  as 
applying  to  cases  of  interference  with  a  man's  trade  or  employ- 
ment. Even  in  that  more  limited  application  it  would  lead,  in 
«ome  cases,  to  singular  results.  One  who  committed  an  act  not 
in  itself  illegal,  but  attended  with  consequences  detrimental  to 
several  persons,  would  incur  liability  to  those  of  them  whom 
it  was  proved  that  he  intended  to  injure,  and  the  rest  of  them 
would  have  no  remedy.  A  master  who  dismissed  a  servant 
engaged  from  day  to  day,  or  Avhose  contract  of  service  had  ex- 
pired, and  declined  to  give  him  further  employment  because  he 
disliked  the  man  and  desired  to  punish  him,  would  be  liable 
in  an  action  for  tort.  And,  ex  pari  raUone^  a  servant  would  be 
liable  in  damages  to  a  master  whom  he  disliked,  if  he  left  his 
situation  at  the  expiry  of  his  engagement,  and  declined  to  be 
re-engaged,  with  the  knowledge  and  with  the  intent  that  the 
master  would  be  put  to  considerable  inconvenience,  expense 
and  loss  before  he  could  provide  a  substitute.  If  that  be  the 
state  of  the  law,  it  is  somewhat  remarkable  that  there  is  no 
case  to  be  found  in  the  books  of  any  such  action  having  been 
sustained." 

§  493.  Lord  Herschell  in  the  course  of  his  opinion  said:  ^'If 
the  judgment  under  appeal  is  to  stand,  and  the  fact  that  the 
act  procured  was  unlawful  as  being  a  breach  of  contract  be 
immaterial,  it  follows  that  every  person  who  persuades  another 
not  to  enter  into  any  contract  with  a  third  person  may  be 
fiued  by  that  third  person  if  the  object  were  to  benefit  himself 
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at  the  expense  of  such  person.  Such  a  case  is  within  the  very 
words  employed  in  Bowen  v.  Eqll^  as  applied  to  the  present 
judgment.  I  do  not  think  it  possible  to  maintain  such  a  propo- 
sition. It  would  obviously  apply  where  one  trader  induced 
another  not  to  contract  with  a  third  person  with  whom  he  was 
in  negotiation,  but  to  make  the  contract  with  himself  instead  — 
a  proceeding  which  occurs  every  day,  and  the  legitimacy  of 
which  no  one  would  question.  Tet  it  is  within  the  very  lan- 
guage used  in  Bowen  v.  Hall.  He  induces  a  person  not  to 
enter  into  a  contract  with  a  third  person,  and  his  object  is  to 
benefit  himself  at  the  expense  of  the  person  who  would  other- 
wise have  obtained  the  contract,  and  thus  necessarily  to  injure 
him  by  depriving  him  of  it.  It  was  said  at  the  bar  by  the 
learned  counsel  for  the  respondents^  in  answer  to  this  diffi- 
culty, that  there  was  an  exception  in  favor  of  trade  competi- 
tion. I  know  of  no  ground  for  saying  that'  such  an  exercise 
of  individual  right  is  treated  with  exceptional  favor  by  the 
law.  1  shaU  revert  to  this  point  presently  in  connection  with 
another  branch  of  the  respondents'  argument.  But  it  is  pos- 
sible to  give  many  illustrations  to  which  no  such  answer  would 
apply.  I  give  one.  A  land-owner  persuades  another  to  sell 
him  a  piece  of  land  for  which  a  neighbor  is  negotiating.  It  ia 
so  situated  that  it  will  improve  the  value  of  the  property  of 
whichever  of  them  obtains  it.  His  motive /is  to  benefit  him- 
self at  his  neighbor's  expense;  he  induces  the  owner  of  the 
land  not  to  contract  with  his  neighbor.  The  case  is  within 
the  terms  of  the  judgment  in  Bowen  v,  HaU.  "Would  it  bo 
possible  to  contend  that  an  action  lay  in  such  a  case?  If  the 
fact  be  that  malice  is  the  gist  of  the  action  for  inducing  or 
procuring  an  act  to  be  done  to  the  prejudice  of  another,  and 
not  that  the  act  induced  or  procured  is  an  unlawful  one  as 
being  a  breach  of  contract  or  otherwise,  I  can  see  no  possible 
ground  for  confining  the  action  to  cases  in  which  the  thing  in- 
duced is  the  not  entering  into  a  contract.  It  seems  to  me  that 
it  must  equally  lie  in  the  case  of  every  lawful  act  which  one 
man  induces  another  to  do  where  his  purpose  is  to  injure  his 
neighbor  or  to  benefit  himself  at  his  expense.  I  cannot  hold 
that  such  a  proposition  is  tenable,  and  no  authority  is  to  be 
found  for  it.    I  should  be  the  last  to  suggest  that  the  fact  that 

150  L  J.  Q.  a  305,  6  Q.  a  D.  333. 
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there  was  no  precedent  was  in  all  cases  conclusive  against  the 
right  to  maintain  an  action.  It  is  the  function  of  the  courts 
to  apply  established  legal  principles  to  the  changing  circum- 
stances and  conditions  of  human  life.  But  the  motive  of  in- 
juring one's  neighbor  or  of  benefiting  oneself  at  his  expense 
is  as  old  as  human  nature.  It  must  for  centuries  have  moved 
men  in  countless  instances  to  persuade  others  to  do  or  to  re- 
frain from  doing  particular  acts.  The  fact  that  under  such 
cumstances  no  authority  for  an  action  founded  on  these  ele- 
ments has  been  discovered  does  not  go  far  to  show  that  such 
an  action  cannot  be  maintained.  I  think  these  considerations 
(subject  to  a  point  which  I  will  presently  discuss)  are  suffi- 
cient to  show  that  the  present  action  cannot  be  maintained." 
§  494.  In  continuing,  Lord  Herschell  said:  "I  now  proceed 
to  consider  on  principle  the  proposition  advanced  by  the  re- 
spondents, the  alleged  authorities  for  which  I  have  been  dis- 
cussing. I  do  not  doubt  that  every  one  has  a  right  to  pursue 
his  trade  or  employment  without  *  molestation '  or  *  obstruc- 
tion,' if  those  terms  are  used  to  imply  some  act  in  itself  wrong- 
ful. This  is  only  a  branch  of  a  much  wider  proposition,  namely, 
that  every  one  has  a  right  to  do  any  lawful  act  he  pleases  with- 
out molestation  or  obstruction.  If  it  be  intended  to  assert  that 
an  act  not  otherwise  wrongful  always  becomes  so  if  it  inter- 
feres with  another's  trade  or  employment  and  needs  to  be  ex- 
cused or  justified,  I  say  that  such  a  proposition,  in  my  opinion, 
has  no  solid  foundation  in  reason  to  rest  upon.  A  man's  right 
not  to  work  or  not  to  pursue  a  particular  trade  or  calling,  or 
to  determine  when  or  where  or  with  whom  he  will  work,  is  in 
law  a  right  of  precisely  the  same  nature,  and  entitled  to  just 
the  same  protection,  as^  man's  right  to  trade  or  work.  They 
are  but  examples  of  that  wider  right  of  which  I  have  already 
spoken.  That  wider  right  embraces  also  the  right  of  free 
speech.  A  man  has  a  right  to  say  what  he  pleases,  to  induce, 
to  advise,  to  exhort,  to  command,  provided  he  does  not  slander 
or  deceive  or  commit  any  other  of  the  wrongs  known  to  the 
law  of  which  speech  may  be  the  medium.  Unless  he  is  thus 
shown  to  have  abused  his  right,  why  is  he  to  be  called  upon 
to  excuse  or  justify  himself  because  his  words  may  interfere 
with  some  one  else  in  his  calling?  In  the  course  of  the  argu- 
ment one  of  your  lordship's  asked  the  learned  counsel  for  the 
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respondents  whether,  if  a  butler,  on  account  of  a  quarrel  with 
the  cook,  told  his  master  that  he  would  quit  his  service  if  the 
cook  remained  in  it,  and  the  master  preferring  to  keep  the 
butler  terminated  his  contract  with  the  cook,  the  latter  could 
maintain  an  action  against  the  butler.  One  of  the  learned 
judges  answers  this  question  without  hesitation  in  the  affirma- 
tive. As  in  his  opinion  the  present  action  would  lie,  I  think 
he  was  logical  in  giving  this  answer.  But  why,  I  ask,  was  not 
the  butler  in  the  supposed  case  entitled  to  make  his  continuing 
in  the  employment  conditional  on  the  cook  ceasing  to  be  em- 
ployed ?  And,  if  so,  why  was  he  not  entitled  to  state  the  terms 
on  which  alone  he  would  remain,  and  thus  give  the  employer 
his  choice  ?  Suppose,  after  the  quarrel,  each  of  the  servants 
made  the  termination  of  the  contract  with  the  other  a  condi- 
tion of  remaining  in  the  master's  service,  and  he  chose  to  re- 
tain one  of  them,  would  this  choice  of  his  give  the  one  parted 
with  a  good  cause  of  action  against  the  other?  In  my  opinion 
a  man  cannot  be  called  upon  to  justify  either  act  or  word 
merely  because  it  interferes  with  another's  trade  or  calling, 
any  more  than  he  is  bound  to  justify  or  excuse  his  act  or  word 
under  any  other  circumstances,  unless  it  be  shown  to  be  in  its 
nature  wrongful  and  thus  to  require  justification." 

§  4:95.  Lord  Macnaghten  said:  ''  I  do  not  think  that  there  is 
any  foundation  in  good  sense  or  in  authority  for  the  proposi- 
tion that  a  person  who  suffers  loss  by  reason  of  another  doing 
or  not  doing  some  act  which  that  other  is  entitled  to  do,  or  to 
abstain  from  doing,  at  his  own  will  and  pleasure,  whatever  his 
real  motive  may  be,  has  a  remedy  against  a  third  person  who, 
by  persuasion  or  some  other  means  not  in  itself  unlawful,  has 
brought  about  the  acts  or  omission  from  which  the  loss  comes, 
even  though  it  could  be  proved  that  such  person  was  actuated 
by  malice  towards  the  plaintiff',  and  that  his  conduct,  if  it  could 
be  inquired  into,  was  without  justification  or  excuse.  The  case 
may  be  different  where  the  act  itself,  to  which  the  loss  is  trace- 
able, involves  some  breach  of  contract  or  some  breach  of  duty 
and  amounts  to  an  interference  with  legal  rights.  There  the 
immediate  agent  is  liable,  and  it  may  well  be  that  the  person 
in  the  background  who  pulls  the  strings  is  liable  too,  though 
it  is  not  necessary  in  the  present  case  to  express  any  opinion 
on  that  point." 
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§  496.  The  importance  of  Allen  t.  Flood. —  The  importance 
of  the  case  is  thus  stated  by  Lord  Morris:  "  If  this  was  an  or- 
dinary case  I  should  be  satisfied  by  merely  expressing  my  con- 
currence in  the  able  and  exhaustive  judgment  of  the  lord 
chancellor,  which  deals  so  fully  both  with  the  law  and  the 
facts  of  the  case;  but  as  the  judgment  of  this  house  about  to 
be  pronounced  overturns,  as  I  Consider,  the  overwhelming  ju- 
dicial opinion  of  England,  I  feel  bound  to  state  shortly  my 
views  without  reiterating  the  common  facts  of  the  case  or 
going  into  the  evidence  in  detail,  as  both  have  already  been  so 
often  repeated." 

§  497.  Fundamental  assumptions  underlying  the  proposi- 
tion that  the  evidence  disclosed  a  cause  of  action. —  The 
opinions  of  the  judges  who  held  that  the  evidence  disclosed  a 
cause  of  action  were  based  largely  upon  the  following  funda- 
mental propositions: 

1.  Every  wrong  involves  the  violation  or  disturbance  of 
some  right;  and,  conversely,  every  right  is  protected  from  vio- 
lence or  disturbance  by  its  appropriate  action. 

2.  "  Every  person  has  a  right  under  the  law,  as  between  him 
and  his  fellow-subjects,  to  full  freedom  in  disposing  of  his  own 
labor  or  his  own  capital  according  to  his  own  will.  It  follows 
that  every  other  person  is  subject  to  the  correlative  duty  aris- 
ing therefrom,  and  is  prohibited  from  any  obstruction  to  the 
fullest  exercise  of  this  right  which  can  be  made  compatible 
with  the  exercise  of  similar  rights  by  others.  Every  act  caus- 
ing an  obstruction  to  another  in  the  exercise  of  the  right  com- 
prised within  this  description  —  done,  not  in  the  exercise  of 
the  actor's  own  right,  but  for  the  purpose  of  obstruction  — 
would,  if  damage  should  be  caused  thereby  to  the  party  ob- 
structed, be  a  violation  of  this  prohibition;  and  the  violation 
of  this  prohibition  by  Sk  single  person  is  a  wrong,  to  be  reme- 
died either  by  action  or  by  indictment,  as  the  case  may  be."  ^ 

3.  "Intimidation,  obstruction  and  molestation  are  forbid- 
den; so  is  the  intentional  procurement  of  a  violation  of  indi- 
vidual rights,  contractual  or  other,  assuming  always  that  there 
is  no  just  cause  for  it.  The  intentional  driving  away  of  cus- 
tomers by  show  of  violence;  the  obstruction  of  actors  on  the 

1  Quoted  with  approval  from  Erie  on  the  Law  of  Trades  Unions,  published 
in  1S69,  PL  12. 
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stage  by  preconcerted  hissing;  the  disturbance  of  wild  fowl  in 
decoys  by  the  firing  of  guns;  the  impeding  or  threatening 
servants  or  workmen;  the  inducing  persons  under  personal 
contracts  to  break  their  contracts, — all  are  instances  of  such 
forbidden  acts."  ^ 

§  498.  Fundamental  assumptions  underlying  the  proposi- 
tion that  the  eyidence  disclosed  no  cause  of  action. —  The 
opinions  of  the  judges  who  held  that  the  evidence  did  not  dis- 
close a  cause  of  action  were  based  largely  upon  the  following 
propositions: 

1.  Malice  alone  never  constitutes  a  cause  of  action,  or,  in 
other  words,  does  not  make  that  a  wrong  which  otherwise 
would  not  be  a  wrong. 

2.  "Any  invasion  of  the  civil  rights  of  another  person  is  in 
itself  a  legal  wrong,  carrying  with  it  liability  to  repair  its  nec- 
essary or  natural  consequences,  in  so  far  as  these  are  injurious 
to  the  person  whose  right  is  infringed,  whether  the  motive 
which  prompted  it  be  good,  bad  or  indifferent.  But  the  exist- 
ence of  a  bad  motive,  in  the  case  of  an  act  which  is  not  in  it- 
self illegal,  will  not  convert  that  act  into  a  civil  wrong  for 
which  reparation  is  due." 

3.  Inasmuch  as  there  was  no  continuing  contract  of  employ- 
ment, the  Glengall  Company  had  the  legal  right  to  discharge 
the  plaintiffs;  the  incentives  to  the  act  were  therefore  immate- 
rial. If  an  employer  has  the  legal  right  to  discharge  an  em- 
ployee, a  party  who  persuades  him,  or  even  intimidates  or 
coerces  him  into  discharging  the  employee,  is  not  liable  for 
damages  sustained  by  the  servant,  unless  the  intimidation  or 
coercion  is  by  unlawful  means.* 

^  Quoted  with  approval  from  opin-  567;  Bowen  v.  Hall,  50  L.  J.  Q.  R  805, 

ion  of  Bowen,  L.  J.,  in  Mogul  S.  S.  6  Q.  R  D.  383;  Luraley  v.  Gye,  22  L. 

Oa  Case  (58  L.  J.  Q.  B.  465,  480,  486,  J.  Q.  B.  463,  2  E.  &  R  216,  347. 

23  Q.  R  D.  614,  626).    In  support  of  2*<  Assuming    that   the    Glengall 

the  instances  of  such  forbidden  acts  Iron  Company,  in  dispensing  with 

Lord  Bowen  cited  Tarleton  v.  Mc-  the  further  services  of  the  respond- 

Gawley,  1  Peake  N.  P.  270;  Clifford  ents,  were  guilty  of  no  wrong,  I  am 

V.  Brandon,  2  Campb.  358;  Gregory  willing  to  take  it  that  any  person 

V.  Brunswick,  13  L.  J.  C.  P.  34,  36,  6  who  procured  their  act  might  incur 

Man.  &  G.  205;  Carrington  v.  Taylor,  responsibility  to  those  who  were  in- 

11  East,  571;  Keeble  v.  Hickeringill,  juriously  affected  by  it,  if  he  eni- 

11  East,  573,  n.,  11  Mod.  74,  130,  3  ployed  unlawful  means  of  induce- 

Salk.  9;  Garret  v.  Taylor,  Cro.  Jac.  ment  directed  against  tJiem.  Accord- 
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4.  The  coercion  or  intimidation,  whatever  its  nature,  in  order 
to  involve  the  party  exercising  it  in  legal  liability  for  damages 
occasioned  thereby,  must  be  intrinsically,  and  irrespective  of 
its  motive,  a  wrongful  act.  It  is  obvious  from  even  a  brief  con- 
sideration of  the  foregoing  considerations  that  the  differences 
in  conclusions  reached  by  different  judges,  based  upon  the  prop- 
ositions outlined,  must  be  to  a  certain  extent  differences  in  the 
understanding  and  use  of  terms.^ 

ing  to  the  decision  of  the  majority  in  fraud,  violence  or  other  means  con- 
Lumley  v.  Gye,  22  L.  J.  Q.  R  463,  2  ceded  to  be  illegal  apart  from  the 
K  &  K  216,  247,  already  referred  to,  motives  by  which  it  may  be  directed, 
a  person  who  by  illegal  means —  Where  the  question  of  the  defend- 
that  is,  means  which  in  themselves  ant's  responsibility  for  his  acts  has 
are  in  the  nature  of  civil  wrongs —  been  approached  in  this  manner, 
procures  the  lawful  act  of  another,  however,  it  has  almost  always  been 
which  act  is  calculated  to  injure  and  declared,  either  by  implication  or  by 
does  injure  a  third  party,  commits  a  direct  words,  that  this  justification 
wrong  for  which  he  may  be  made  would  not  extend  to  cases  where 
answerabla  So  long  as  the  word  mere  personal  spite,  or  other  whoUy 
'  means '  is  understood  in  its  natural  improper  considerations,  furnished 
and  proper  sense,  that  rule  appears  the  sole  or  predominant  motives  for 
to  me  to  be  intelligible;  but  I  am  the  defendant's  act.  The  presence  of 
altogether  unable  to  appreciate  the  this  gap  in  the  whole  range  of  acts 
loose  logic  which  confounds  internal  of  intentional  infliction  of  damage, 
feelings  with  outward  acts,  and  treats  between  the  class  of  acts  which  are 
the  motive  of  the  actor  as  one  of  the  unlawful  without  regard  to  motive 
means  employed  by  him."  l>om  and  those  which  are,  in  point  of  law, 
opinion  of  Lord  Watson.  wholly  justifiable  and  lawful,  is  what 
1  Concerning  the  effect  of  this  de-  gives  practical  importance  to  this 
cision  a  writer  in  11  Harvard  Law  whole  view  of  the  theory  of  the  law 
Review,  page  405,  says:  "There  is  a  of  torts.  That  there  was  such  a  gap 
view,  more  or  less  clearly  set  forth  in  was  expressly  stated  not  only  by  the 
the  opinions  of  many  judges  and  the  court  of  appeal  in  the  case  under  dis- 
writings  of  many  legal  authors,  in  cussion.  Flood  v.  Jackson  (1895),  2 
both  England  and  this  country,  that  Q.  B.  21,  and  in  Temperton  v.  Russell 
when  a  plaintiff  has  proved  that  the  (1893  s  1  Q.  B.  715,  but  also  by  several 
defendant  has  intentionally  caused  of  the  judges  and  law  lords  in  Mogul 
him  to  suffer  pecuniary  damage,  he  Steamship  Ca  v.  McGregor,  23  Q.  B. 
has  shown  a  good  cause  of  action,  Div.  598,  (1892)  App.Cas.  25,  where  the 
unless  the  defendant  shows  some  decision  upon  the  facts  of  the  case 
ground  of  justification.  A  broad  gen-  was  in  favor  of  the  defendant  And 
eral  privilege  of  every  person  to  con-  the  existence  of  such  a  gap  has  been 
duct  his  affairs  as  he  chooses,  and  in  assumed,  if  not  expressly  asserted,  in 
particular  to  manage  his  business  in  a  great  number  of  American  cases, 
•whatever  way  seems  most  profitable,  extending  from  Walker  v.  Cronin, 
is  considered  to  furnish  sufficient  jus-  107  Mass.  555,  to  the  very  recent  case 
tification  in  almost  all  cases  where  of  Oxley  Stave  Co.  v.  Hoskins  (see  56 
the  defendant  has  not  made  use  of  Alb.  Law  Jour.  400).    Now  the  decis- 
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§499.  Comment  upon  Allen  y.  Flood. —  The  conclusion 
reached  by  the  majority  in  the  House  of  Lords,  in  AUen  v. 
Floods  is  not  in  accordance  with  the  propositions  hereinbefore 
outlined  concerning  the  liability  of  a  single  defendant  in  cases 
embraced  in  the  third  category  (see  §  469).  Too  much  stress 
was  laid  upon  the  abstract  proposition  that  ^^  malice  alone  never 
constitutes  a  cause  of  action  and  does  not  make  that  a  wrong 
which  otherwise  would  not  be  a  wrong."  Under  the  views 
hereinbefore  outlined  neither  malice  nor  the  motive  of  the  de- 
fendant in  Allen  v.  Flood  was  of  so  much  importance  as  his 
conduct,  considered  in  connection  with  his  own  legal  rights 
and  occupation  and  in  connection  with  the  legal  rights  and 
occupation  of  the  two  injured  employees.  If  the  defendant 
Allen,  for  the  legitimate  advancement  of  his  own  legitimate 
business,  or  in  the  exercise  of  some  well-recognized  personal 
privilege,  had  inflicted  exactly  the  same  injury  upon  the  two 
employees,  no  cause  of  action  would  arise,  and  the  disposition 
of  Allen  toward  the  employees  would  be  entirely  immaterial. 
He  might  be  actuated  by  feelings  of  dislike  and  malice,  and  he 
might  desire  to  injure  the  two  employees  far  more  than  he  de- 
sired to  advance  his  own  legitimate  business;  but  if  in  injur- 
ing the  employees,  and  thereby  gratifying  his  malice  toward 
them,  he  at  the  same  time  was  legitimately  advancing  some 

ion  in  AUen  v.  Flood  seems  to  cut  in  altogether  denied.  It  may  be  main- 
back  of  the  whole  modem  theory  tained,  of  course,  that  this  amounts 
just  stated,  and  render  all  discus-  to  saying  that  the  privilege  of  doing 
sions  of  what  constitutes  justifies-  as  one  chooses  sweeps  back  to  the 
tion  or  privilege,  outside  of  the  cases  boimdaries  of  fraud  and  violence, 
of  recognized  affirmative  defenses,  of  The  court,  however,  do  not  so  treat 
little  practical  value.  The  majority  the  question;  they  do  not  go  into 
distinctly  lay  down  the  proposition  any  question  of  justification  because 
that  an  act  which  is  not  in  itself  un-  they  recognize  no  prima  faeievrroug, 
lawful  apart  from  the  motive  of  the  That  this  doctrine  of  Allen  v.  Flood 
person  doing  it,  as  falling  within  is  simple,  convenient  in  practice,  and 
some  of  the  ancient  and  tolerably  in  accord  with  a  conservative  view  of 
well  defined  classes  of  wrongful  acts,  the  spirit  of  the  common  law.  seems 
cannot  render  a  man  liable  to  an  ac-  almost  undeniable;  though  many 
tion  at  law,  however  bad  the  motives  will  argue  that  it  impairs  the  inval- 
on  which  he  may  have  acted,  and  uable  elasticity  of  the  common  law, 
however  serious  the  loss  he  may  sue-  and  will  keep  out  of  the  courts  many 
ceed  in  inflicting  upon  others.  The  cases  in  which  the  conditions  of 
existence  of  the  gap  above  referred  modern  society  demand  judicial  in- 
to, which  admits  of  some  acts  being  terference,  even  though  such  inter- 
considered  tortious  on  account  of  the  ference  may  in  some  respects  appear 
bad  motive  accompanying  them,  is  difficult  and  dangerous." 
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legitimate  business  of  his  own,  then  the  case  ^?ould  fall  under 
category  2,  and  no  cause  of  action  would  lie,  no  matter  how 
serious  the  resulting  damages. 

If,  however,  it  appears  as  a  matter  of  fact  that  the  course^ 
pursued  by  Allen  was  not  connected  directly  or  indirectly  with 
the  legitimate  prosecution  of  any  legitimate  business  of  his- 
own,  or  with  the  exercise  of  any  well-recognized  personal  privi- 
lege, but  was  directed  entirely  against  the  rights  of  the  plaint- 
iffs to  exercise  a  legitimate  calling,  then  the  case  falls  under  cate- 
gory 3,  and  a  cause  of  action  arises  even  though  it  should  alsa 
appear  that  the  defendant  had,  as  a  matter  of  fact,  no  personal 
ill-will  toward  the  plaintiffs  and  was  not  actuated  by  malicei 

In  short,  the  question  involved  in  a  case  such  as  AUen  v. 
Flood  is  not  necessarily  an  investigation  into  the  existence  of 
malice  or  an  inquisitorial  inquiry  into  a  man's  personal  feelinga 
and  motives,  but  it  is  rather  —  and  in  this  respect  it  is  like  all 
cases  of  torts  —  an  inquiry  into  conduct  and  the  results  of  con- 
duct; in  other  words,  an  inquiry  into  matters  of  fact.  In  a 
case  where  it  appears  that  a  defendant  has  interfered  with  the 
legitimate  pursuits  of  the  plaintiff,  and  thereby  damaged  the 
plaintiff,  it  is  no  defense  for  the  defendant  to  show  that  he  was 
not  actuated  by  malicious  motives,  if  it  appears  that  his  acts 
which  occasioned  the  damage  were  of  a  wanton,  idle  or  useless 
character,  that  they  were  not  connected  directly  or  indirectly 
with  the  advancement  of  any  legitimate  pursuit  of  his  own  or 
with  the  exercise  of  any  well-recognized  personal  privilege,  but 
were  done  with  the  knowledge,  either  express  or  implied,  that 
the  necessary  consequences  must  be  the  damage  of  the  plaint- 
iff. Nor,  in  cases  similar  to  Allen  v.  Floods  will  it  aggravate 
the  plaintiff's  damages  to  show  that  defendant  was  actuated 
by  malicious  motives.  The  damages  resulting  from  the  con- 
duct of  the  defendant  remained  the  same  regardless  of  his 
motives,  and  the  acts  constituting  the  conduct  of  the  defend-^ 
ants  remained  the  same  regardless  of  his  motives;  and  if  a 
cause  of  action  exists  it  is  made  up  of  the  acts  and  the  re« 
suiting  damage.  There  are  wrongs  in  the  remedying  of  which 
the  law  takes  cognizance  of  the  motives  involved  and  per- 
mits juries  to  swell  the  damages  in  proportion  to  the  mal- 
ice disclosed ;  and  in  such  cases  there  may  be  direct  ptoof  of 
malicious  intent  on  the  part  of  the  defendant  or  defendants; 
bnt  in  the  view  we  take  of  the  law  governing  cases  similar  to- 
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AUen  V.  Flood  it  would  be  not  only  .immaterial  but  improper 
to  permit  the  introduction  of  evidence  which  tended  simply  to 
show  the  personal  feeling  or  disposition  of  the  defendant  to- 
ward the  plaintiff.  If  a  witness  offered  to  testify  that  he  heard 
■the  defendant  say  that  he  disliked  and  hated  the  plaintiff,  un- 
less such  conversation  had  some  immediate  connection  with  the 
conduct  of  the  defendant  which  led  up  to  the  damage  suffered 
by  the  plaintiff,  the  conversation  would  have  no  material  bear- 
ing upon  the  issues  involved;  for  if  the  conduct  which  occa- 
sioned the  damage  had  no  connection  whatsoever  with  any 
legitimate  advancement  of  any  legitimate  interest  of  the  de- 
fendant or  with  any  well-recognized  personal  privilege  of  the 
defendant,  then  the  conduct  is  actionable,  whether  the  defend- 
ant hated  the  plaintiff  or  not;  whereas,  if  the  conduct  which 
occasioned  the  damage  did  have  some  connection  with  the 
legitimate  advancement  of  the  lawful  occupation  of  the  defend- 
ant or  with  some  well-recognized  personal  privilege  of  the  de- 
fendant, then  it  is  not  actionable,  even  though  the  defendant 
hated  the  plaintiff  and  wished  to  injure  him.  Furthermore, 
ithe  introduction  of  such  testimony  as  that  last  referred  to 
would  be  incompetent  for  the  reason  that  it  cannot  affect  the 
^question  Avhether  or  not  defendant's  conduct  is  actionable,  and 
it  would  make  a  very  serious  impression  upon  the  minds  of  the 
jury  and  tend  improperly  to  swell  the  verdict.  Direct  proof 
of  the  existence  of  malice  should  not  be  permitted  where  malice 
is  neither  the  gist  of  the  offense  nor  a  recognized  element  in 
fixing  the  amount  of  damages. 

§  500.  The  element  of  conspiracy  in  Allen  v.  Flood. —  It 
would  certainly  seem  that  counsel  for  plaintiffs  in  AUen  v. 
Flood  were  not  very  astute  in  searching  for  the  element  of  con- 
spiracy which  undoubtedly  existed  in  that  case.  The  defend- 
ant was  the  London  delegate  of  the  Boiler-makers'  Union.  The 
boiler-makers  in  the  employ  of  the  Glengall  Company  objected 
to  the  retention  of  the  two  plaintiffs,  and  these  boiler-makers 
were  talking  among  themselves  about  striking  in  order  to  com- 
pel the  discharge  of  the  plaintiffs.  Defendant,  as  the  London 
delegate,  was  appealed  to,  and  came  down  to  adjust  matters. 
He  persuaded  the  boiler-makers  to  wait  until  he  could  interview 
>the  employers.  In  his  interview  with  the  employers  he  ex- 
plained the  situation,  and  in  fact  threatened  that  the  boiler- 
makers  would  strike  unless  the  plaintiffs  were  discharged. 
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Whether  the  foregoing  is  an  absolutely  exact  summary  of  the 
case  or  not,  it  is  entirely  clear  that  the  defendant,  Allen,  did 
not  act  entirely  upon  his  own  responsibility.  While  the  of- 
ficers of  the  union  who  were  at  first  joined  with  him  as  de- 
fendants denied  that  he  had  any  authority  to  make  the  threats 
and  statements  that  he  did  make  to  the  oflBcers  of  the  Glengall 
Company,  still,  the  evidence  clearly  showed  that  the  threats 
made  by  Allen  were  by  no  means  idle  and  ineffectual.  Whether 
the  particular  officers  of  the  Boiler-makers'  Union  who  were 
at  first  joined  with  Allen  authorized  him  to  make  the  repre- 
sentations was  immaterial  except  so  far  as  those  particular  de- 
fendants were  concerned ;  the  fact  remained  that  he  was  there 
as  the  representative  of  the  union  and  as  spokesman  of  the 
boiler-makers  employed  by  the  Glengall  Company,  and  a  very 
little  investigation  would  have  shown  that  in  making  those 
threats  and  statements  to  the  officers  of  the  Glengall  Company 
he  was  acting  as  the  mouth-piece  of  others,  and  as  the  spokes- 
man of  a  combination  the  immediate  object  of  which  was  to 
compel  the  discharge  of  the  plaintiffs  by  threats  of  inflicting 
great  damage  upon  the  plaintiffs'  employers.  If  there  were  no 
combination  of  any  kind  back  of  the  defendant  Allen,  then  his 
threats  were  utterly  idle.  It  was  only  the  existence  of  the 
powerful  combination  of  boiler-makers  and  Allen's  connection 
with  that  union  which  made  his  threats  and  statements  of  any 
force  or  effect  whatsoever.  Even  if  Allen  were  not  acting  in 
connection  with  the  other  officers  of  the  union  who  were  joined 
with  him  as  defendants,  he  was  certainly  acting  with  the  dis- 
satisfied boiler-makers  in  the  employ  of  the  Glengall  Company, 
for  they  were  awaiting  the  result  of  his  interview  with  their 
employers,  and  it  was  with  their  approval  that  ho  was  notify- 
ing their  employers  that  they  would  strike  unless  the  plaintiffs 
were  discharged.  It  would  certainly  seem  as  though  counsel 
with  a  little  more  diligence  could  have  ascertained  the  names 
of  some  of  the  parties  to  the  conspiracy,  the  power  of  which 
was  to  be  exerted  against  the  company  in  the  event  of  its  re- 
fusal to  discharge  the  objectionable  employees.^ 

§  501.  Muttly  V.  Simmons  et  al.  (1897).^  —  In  this  case  '<  the 
plaintiff,  a  cab-driver,  sued  the  defendant  Simmons,  who  was 
the  president  of  the  strike  committee  of  a  trade  union,  and 

1  Compare  Leathern  v.  Craig  (1899),       2  07  l.  j.  r.  q.  b.  D.  213. 
38  Jr.  Law  Times  R.  85. 
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three  others,  who  were  members  of  the  same  trade  union,  for 
damages  sustained  by  the  plaintiff  in  consequence  of  the  de- 
fendants having  induced  a  cab  proprietor  named  Young  to 
refuse  to  engage  the  plaintiff  to  drive  a  cab  for  him,  or  to  let 
a  cab  to  the  plaintiff  to  be  so  driven.  The  statement  of  claim 
alleged  that  the  defendants  acted  maliciously  in  this  respect, 
and  also  that  they  conspired  together  with  others  to  induce 
Young  not  to  employ  the  plaintiff,  nor  to  permit  him  to  hire  or 
drive  a  cab.  The  learned  judge  directed  the  jury  that  there 
was  no  evidence  against  any  of  the  defendants  except  Simmons; 
that  there  was  no  evidence  of  a  contract  between  plaintiff  and 
Young  or  any  other  person  to  employ  the  plaintiff  to  drive  a 
cab  or  let  a  cab  on  hire  to  plaintiff;  that  there  was  no  evidence 
that  the  defendant  Simmons  did  anything  to  prevent  any  other 
person  than  Young  from  employing  plaintiff.  In  answer  to 
questions  left  to  them,  the  jury  found  as  follows:  (1)  Did  the 
defendant  Simmons  induce  Young  not  to  engage  plaintiff  to 
drive  a  cab  for  him,  or  to  let  on  hire  to  plaintiff  a  cab  to  be  so 
driven?  Answer.  Yes.  (2)  If  so,  did  the  defendant  Simmons 
do  this  maliciously  in  this  sense?  Did  he  induce  Young  to  re- 
fuse to  employ  plaintiff  or  to  let  a  cab  on  hire  to  him  for  either 
of  the  following  reasons:  {a)  In  order  to  injure  plaintiff?  An- 
swer. Yes.  (J)  Or  to  procure  some  indirect  advantage  for 
himself,  the  defendant?  Answer.  No.  (c)  Or  to  procure  such 
advantage  for  others  for  whom  defendant  was  acting  ?  Answer. 
Yes.  (3)  Did  the  defendant  Simmons  conspire  with  others — 
with  other  members  of  the  cab-drivers'  union,  for  example,— 
to  induce  Young  not  to  employ  the  plaintiff  nor  to  permit  him 
to  hire  and  drive  a  cab?  Answer.  Yes;  and  the  jury  assessed 
the  damages  at  5Z.  Upon  these  findings  judgment  was  entered 
for  the  defendants  Groh,  Thorpe  and  Everett.  With  regard  to 
the  defendant  Simmons  judgment  was  reserved,  having  regard 
to  the  fact  that  the  case  must  depend,  except  as  to  the  finding 
on  the  question  of  conspiracy,  upon  the  decision  of  the  House 
of  Lords  in  the  case  of  Alhn  v.  Flood  (1897,  67  L.  J.  E.  Q.  B.  D. 
119),  which  was  then  awaiting  judgment  on  appeal  to  the  House 
of  Lords  from  the  judgment  of  the  court  of  appeals.'* 

In  rendering  judgment  for  the  defendant  in  this  case,  Dar- 
ling, J.,  held  that  he  was  bound  by  the  decision  of  the  House 
of  Lords  in  Allen  v.  Flood} 

1  Supra, 
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§  602.  Upon  the  question  of  conspiracy  the  learned  judge 
said  that  the  judgment  in  AUen  v.  Flood  was  of  no  authority, 
since  there  was  no  question  of  conspiracy  directly  involved  in 
that  case,  and  he  proceeds:  "  Now  I  take  it  to  have  been  estab- 
lished by  the  judgment  of  the  House  of  Lords  in  AUen  v.  Floods 
that,  conspiracy  apart,  nothing  proved  to  have  been  done  by 
the  defendant  in  this  case  amounted  to  an  actionable  wrong. 
Does,  then,  his  having  conspired  with  others  to  do  those  things 
render  such  otherwise  innocent  acts  illegal  and  wrongful,  so  as 
to  give  plaintiff  a  right  of  action  against  him  ?  I  think  I  am 
bound  by  authority  to  come  to  a  contrary  conclusion.  In  the 
case  of  Meg.  v.  Warburton^  Chief  Justice  Cockburn,  delivering 
the  judgment  of  the  court,  says:  *It  is  suflScient  to  constitute 
a  conspiracy  if  two  or  more  persons  combine  by  fraud  and 
false  pretenses  to  injure  another.  It  is  not  necessary  in  order 
to  constitute  a  conspiracy  that  the  acts  agreed  to  be  done 
should  be  acts  which  if  done  would  be  criminal.  It  is  enough 
if  the  acts  agreed  to  be  done,  although  not  criminal,  are  wrong- 
ful —  that  is,  amount  to  a  civil  wrong.'  From  the  statement 
of  the  court  that  it  is  enough  if  these  acts  do  amount  to  a  civil 
wrong,  it  is  to  be  inferred  that  there  would  be  no  illegal  con- 
spiracy did  those  acts  not  amount  to  a  civil  wrong  at  the  least. 
Now  it  is  true  that  the  judgment  there  was  pronounced  in  a 
criminal  case;  but  in  the  well-known  case  of  Mogul  Steamship 
Co.  V.  McGregor  J  Gow  &  Co.^  Lord  Coleridge,  C.  J.,  speaks 
thus:  *It  cannot  be,  nor  indeed  was  it,  denied  that  in  order  to 
found  this  action  there  must  be  an  element  of  unlawfulness  in 
the  combination  on  which  it  is  founded,  and  that  this  element 
of  unlawfulness  must  exist  alike  whether  the  combination  is 
the  subject  of  an  indictment  or  the  subject  of  an  action.'  The 
question  is,  moreover,  to  my  mind,  concluded  by  the  very 
learned  and  altogether  admirable  judgment  of  Chief  Baron 
Palles  in  Kearney  v.  LLoyd^  which  is  to  the  effect  that  conspir- 
acy to  do  certain  acts  gives  a  right  of  action  only  where  the 
acts  agreed  to  be  done,  and  in  fact  done,  would,  had  they  been 
without  preconcert,  have  involved  a  civil  injury  to  the  plaintiff. 
In  this  case  it  appears  to  me  that  I  am  bound  by  the  decision 

1  (1870)  40  L.  J.  M.  a  23;  L.  R  1  C.       2(1888)  57  L.  J.  Q.  R  541;  21  Q.  B» 
a  R.  274,  at  p.  27ft.  D.  544,  at  p.  549. 

» (1890)  26  L.  R  It.  26a 
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of  the  House  of  Lords  to  hold  that  none  of  the  acts  done  or 
agreed  to  be  done  gave  the  plaintiff  any  right  of  action  for  in- 
jury in  law  to  any  legal  right  of  his,  and  therefore  my  judg- 
ment must  be  for  the  defendant." 

§  503.  If  this  decision  be  sound  there  is  little  indeed  to  the 
law  of  civil  conspiracy.  The  conclusion  reached  is  logically 
correct  if  the  premises  be  admitted.  If  the  proposition  is  sound 
that  a  conspiracy  to  do  certain  acts  gives  a  right  of  action  only 
where  the  acts  agreed  to  be  done,  and  in  fact  done,  would  have 
involved  a  civil  injury  to  the  plaintiff  regardless  of  any  con- 
federation, then  the  combination  is  entirely  immaterial  and  the 
entire  law  of  civil  conspiracy  is  a  superfluous  discussion.  Under 
that  proposition  the  element  of  confederating  may  be  entirely 
ignored,  since  the  wrongful  act  and  the  damages  occasioned 
thereby  are  the  only  elements  with  which  the  law  need  have 
any  concern.  Under  such  a  condition  of  things  the  well-known 
rule  making  one  or  all  of  the  guilty  parties  liable  for  all  the 
damages  occasioned  bj''  a  tort  would  govern,  and  there  need 
be  no  reference  whatsoever  either  in  the  pleadings  or  upon  the 
trial  to  any  combination  or  conspiracy. 

But,  notwithstanding  the  decision  in  Hut&y  v.  Simmons^  we 
believe  the  law  for  England,  and  certainly  for  the  United  States, 
to  be  well  settled  to  the  effect  that  parties  to  a  conspiracy  may 
be  liable  for  damages  occasioned  by  acts  which,  if  done  by  in- 
dividuals severally,  would  not  give  rise  to  a  cause  of  action. 

§  504.  The  intimidation  or  coercion  must  be  of  a  substan- 
tial character. —  In  order  to  enable  a  discharged  employee  to 
recover  damages  from  third  parties  who  occasioned  the  dis- 
charge by  coercing  or  intimidating  the  employer,  the  coercion 
or  the  intimidation  must  be  of  a  substantial  and  effective  char- 
acter, and  the  character  of  the  coercion  or  intimidation  would 
be  a  question  of  fact  for  a  jury.^ 

1  In  Reg.  V.  Rowlands  et  al.  (1851),  rect  threat  of  actual  violence  to  his 
6  Cox,  C.  C.  436,  Erie,  J.,  charged  the  property;  but  if  a  powerful  body  in- 
jury as  follows  regarding  the  nature  timate  that  his  lawful  freedom  of 
and  extent  of  the  intimidation  exer-  action  will  be  interfered  with  unless 
eised  upon  the  employer:  **I  think,  he  consents  to  certain  terms,  it  wiU 
with  respect  to  any  intimidation  to  be  for  you  to  consider  whether  he 
Mr.  Perry,  there  does  not  seem  to  be  might  not  be  reasonably  said  to  be 
anything  like  a  direct  threat  of  per-  intimidated  if  such  matters  occurred 
sonal  violence,  or  anything  like  a  di-  to  him."    •    •    •    *' If  a  man  says  that 
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It  is  not  every  threat  which  will  give  rise  to  a  cause  of  ac- 
tion. An  employer  dependent  upon  the  services  of  a  very 
skilful  foreman,  or  even  a  very  skilful  workman,  might  very 
quickly  consent  to  discharge  a  number  of  less  valued  employees- 

an  event  will  happen,  and  it  does  af-  the  evidence  in  the  case,  without 

terwards  happen,  it  is  for  the  jury  to  there  heing  any  express  words  used 

consider  whether  the  man  who  says  by  which  a  man  should  show  any 

it  may  happen  did  not  know  the  violent  threats  towards  another,  or 

way  to  bring  that  event  about,  and  any  express  intimidation.   There  are 

whether,  if  it  did  afterwards  happen,  these  facts,  however,  disclosed  in  the 

he  had  not  a  concern  in  bringing  it  early  part  of  the  evidence,  that  you, 

about    With  regard  to  the  letter  of  Frederick  Qreen,  I  think,  bemg  a 

the  2d  of  April,  it  used  the  word  delegate  from  London,  on  complaint 

*  mediator,'  and  said  the  parties  were  being  made  in  respect  to  some  person 

to  call  in  the  perfect  hope  that  they  who  had  been  discharged  from  the 

were  to  be  taken  '  purely  as  media*  emploj^ment  of  Mr.  Perry,  you  wanti- 

tors,  and  not  as  presuming  to  visit  ing  to  know  if  it  was  because  he  waa 

you  in  an  offensive  spirit  of  dictation.'  a  member  of  some  association,  were 

But  then  the  effect  on  a  man's  mind  told  he  was  discharged  because  his 

of  the  expression,  saying,  <  We  do  not  employers  had  no  occasion  for  hi^ 

come  in  an  offensive  spirit  of  dicta-  services,  and  you  said:  'If  he  was 

tion,'  after  notice  of  the  power  of  the  discharged  because  he  was  a  mem* 

body,and  what  they  could  do,  was  cer-  ber  of  an  association,  we  have  twenty 

tain  to  caU  up  in  the  mind  of  a  man  thousand  pounds  at  our  command, 

the  feeling  tiiat  these  were  persons  we  will  stop  the  supplies,  and  you 

who  had  the  power,  and  might  exeiv  shall  not  have  a  single  hand  to  do 

cise  it  When  the  book  of  prices  was  your  work. '  How  far  it  can  be  doubted 

pressed  on  Mr.  Perry,  he  said  he  that  that  might  intimidate  even  a 

would  consider  it,  and  did  not  give  a  man  of  strong  nerve,  who  had  a  great 

direct  answer  as  to  its  adoption;  and  deal  of  work  which  he  wanted  done,, 

if  a  man  does  not  venture  to  speak  and  who  knew  and  was  told  of  the 

his  mind,  what  is  the  reason  why  he  great  power  this  association  had.  it 

does  not?    It  is  because  he  is  appro-  was  for  the  jury  to  determine;  and  I 

hensive  some  evil  consequence  will  cannot  say  there  may  not  have  been 

arise  and  he  is  in  fear  from  that  evil  great  intimidation  operating  on  the 

consequenca"    In  the  same  case  the  mind  of  Mr.  Perry,  from  the  language 

court  en  banc,  in  pronouncing  sen-  then  used,  although  there  was  no  exr 

tence,  said  on  page  493:  "  But  it  does  press  statement  to  that  effect    And 

not  appear,  certainly,  by  the  evidence  so  again,  with  respect  to  that  placard 

that  any  words  of  express  threats  which  was  afterwards  issued,  signed 

were  used  by  any  one  of  the  persons  by  William  PeeL  Without  going  into> 

I  think  that  are  implicated  in  this  all  the  language  of  that  placard,  no 

case,  nor  any  words  of  express  in-  person  can  possibly  read  that*  with- 

timidation.    But  no  man  can  fail  to  out  seeing  that  it  contains  very  vio- 

see  that  there  may  be  threats,  and  lent   and   inflammatory   language; 

there  may  be  intimidation,  and  there  abusing  very  much  the  conduct  of 

may  be  molesting,  and  there  may  be  the  masters,  finding  great  fault  with 

obstructing,  which  the  jury  are  quite  them,  and   as   being   persons   who 

satisfied  have  taken  place  from  all  ought  to  be  resisted  and  coerced  ii» 
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upon  the  threat  of  the  foreman  or  skilful  workman  to  leave 

unless  he  dismissed  the  others.  A  cause  of  action  would  not 
arise  under  such  circumstances.  Every  employee  who  is  not 
bound  by  a  contract  for  a  period  may  leave  at  his  discretion, 

-every  way,  and  crying  up  the  con-  drawn  from  his  employment,  but 
duct  of  the  workmen,  and  of  the  per-  evidently  for  the  purpose  of  entering, 
sons  to  whom  it  was  addressed,  as  if  possible,  into  an  arrangepaent  with 
being  temperate  in  every  respect  the  society,  puts  himself  in  motion, 
«  .  .  I  say  that  there  cannot  be  and  writes  to  ask  what  are  the  rea- 
any  doubt  that  there  was  evidence  sons  and  the  grounds  for  which  these 
from  which  the  jury  might  fairly  men  are  withdrawn.  Upon  that  a 
draw  the  conclusion  that  the  inten-  letter  is  written  by  Barrow  at  a  meet- 
tion  was  to  molest,  intimidate  and  ing,  at  which  it  appears  the  appel- 
obstruct."  lant  Wood  presided,  for  which  letter. 
In  Wood  V.  Bowron  (1866),  2  Lk  R.  therefore,  I  think,  if  it  amounted  to 
<3.  B.  21,  the  court  quashed  an  indict-  a  threat,  Wood  would  have  been  re- 
znent.  Chief  Justice  Cockbum  saying  sponsible.  The  letter,  however, 
on  the  subject  of  intimidation:  "It  which  Barrow  writes,  upon  the  face 
is  most  important,  therefore,  to  look  of  it  appears  to  be  merely  an  explana- 
at  the  facts,  in  order  to  ascertain  tion  of  how  it  came  to  pass  that  these 
whether  there  was  a  threat  or  intim-  men  had  left  the  respondent's  em- 
idation  such  as  is  the  subject-matter  ployment.  Now,  inasmuch  as  it  is 
of  the  conviction.  It  seems  that  cer-  not  for  the  combination,  as  it  is  not 
tain  members  of  the  association,  of  for  the  resolution,  as  it  is  not  for 
which  the  appellants  are  respectively  what  may  have  been  done  under  the 
chairman  and  secretary,  were  in  the  resolution,  either  by  the  society  or  by 
employment  of  Mr.  Bowron,  the  re-  the  men  leaving,  that  this  informa- 
spondent  On  a  certain  day,  without  tion  was  laid  or  this  conviction  has 
notice  to  him,  certain  of  his  work-  been  obtained,  but  for  a  threat,  we 
men,  having  been  seen  in  conversa-  must  see  wliether  the  letter  written 
tion  with  the  appellant  Barrow,  sud-  under  the  circumstances  I  have  ad- 
denly  leave  his  service,  no  threat  at  verted  to  amounts  to  a  threat  I 
the  time  being  made  to  the  master,  think  it  does  not  If  there  had  been 
The  men  having  left,  he  inquires  of  anything  to  show  that  the  letter  pur- 
Barrow  why  the  men  left.  Barrow  porting  to  afford  an  explanation  by 
simply  says:  *  You  must  know  that  way  of  answer  to  a  question  put  by 
it  was  in  consequence  of  your  ap-  the  employer  had  been  intended 
prentices.'  In  that  I  can  find  no  really  to  convey  a  threat,  and  the 
threat  on  the  part  of  Barrow,  still  magistrates  had  come  to  that  con- 
less  a  threat  by  Wood.  The  master  elusion,  and  said:  *We  think  that 
is  the  next  person  who  moves  in  the  the  defendants  have,  under  the  guise 
matter.  There  is  no  communication  of  an  explanation,  conveyed  that 
made'  to  him  spontaneously  by  the  which  was  intended  to  be  a  threat,' 
association;  the  resolution  bears  no  that  would  have  been  another  mat- 
semblance  of  an  intention  to  intim-  ter.  I  must  say  I  do  not  think  there 
idate  him  by  means  of  a  threat;  but  is  enough  to  warrant  this  inference 
the  master  himself,  not  only  for  the  under  the  circumstances,  seeing  that 
purpose  ofascertaining  what  was  the  the  master  himself  invited  the  ex- 
cause  for  which  the  men  had  with-  planation.    The   appellants   merely 
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and  if  he  does  not  like  his  fellow-workmen  he  may  assign  such 
dislike  as  a  cause  of  his  leaving ;  and  he  may  give  his  employer 
a,  choice  of  retaining  himself  or  the  employees  he  dislikes.  The 
right  to  quit  a  service  being  a  legal  right,  no  cause  of  action 
results  from  the  threat  of  an  individual  to  exercise  that  legal 
right.^ 

told  him  what  had  been  the  cause  of  and  not  competent  to  a  working- 

the  withdrawal  of  the  men,  and  I  manV 

think  that  does  not  amoupt  to  a  The  reasoning  of  the  learned  judge 
threat  within  the  terms  of  the  act  is  hardly  sound.    He  might  have  es- 
of  parliament    Upon  that  ground  I  caped  the  comer  into  which  it  was 
think  that  the  conviction  cannot  be  sought  to  force  him,  by  responding 
sustained."  In  this  connection  Shee,  that  the  mere  threat  of  a  cook  to 
J.,  said:  "A  threat  must  be  an  inti-  leave,   unless   the   butler   was   dis- 
mation  made  with  the  Intention  of  charged,  would  not  g^ive  the  butler  a 
forcing  or  unduly  influencing  the  right  of  action  in  case  of  his  dis- 
conduct  of  persons  to  whom  it  is  ad-  charge,  unless  the  situation  of  the 
Pressed."  parties  and  the  circumstances  were 
1  In  the  course  of  his  opinion  in  such  that  the   threat  of  the  cook 
Allen  V.  Flood,  67  L.  J.  R  (Q.  R)  1 19,  amounted  to  a  coercion  of  the  em- 
at  page  187,  Cave,  J.,  said:  **It  was  ployer  (circumstances  perhaps  not 
disked  by  one  of  your  lordships, '  If  a  entirely  inconceivable  in  these  days 
•cook  says  to  her  master.  Discharge  of  autocratic  cooks).    Many  a  serv- 
the  butler  or  I  leave  you,  is  that  ao-  ant  is  discharged  simply  because  an 
tionable  ? '    With  submission  I  say  older  servant  expresses  a  dislike  for 
that  it  is,  if  the  master  does  dis-  the  newer  employee.  Many  a  master 
charge  the  butler  in  consequence;  and  many  a  mistress  are  influenced 
and  I  hardly   understand   why  it  by  expressions  of  like  and  dislike 
should  not  ba   Ex  cancessis,  the  but-  from  valued  and  trusted  servants, 
ler  has  been  interfered  with  in  earn-  and  the  discharge  of  a  servant  for 
ing  his  livelihood,  and  has  lost  his  such  a  reason  would  give  no  right  of 
situation,    and   the    circumstances  action  against  the  servant  who  was 
show  no  just  cause  or  excuse  why  the  occasion  of  the  discharga    It  is 
the  cook  should  have  induced  her  quite  otherwise  if  a  number  of  serv- 
master  to  discharge  the  butler.   The  ants  should  combine  together  and 
interference  or  disturbance  is  not  agree  to  leave  in  a  body,  thereby  sub- 
violent,  as  if  the  cook  had  threat-  jecting  the  master  to  inconvenience 
ened  to  shoot  her  master  if  he  did  and  loss,  unless  another  servant  is 
not  discharge  the  butler  at  her  re-  discharged.      Such   a   combination 
quest;  but,  no  good  cause  or  excuse  would  be  a  conspiracy  to  oppress  and 
being  shown,  though  many  may  be  injure. 

suggested,  it  is  malicious.    Suppose  In  Walsby  v.  Anley  (1860),  7  Jur. 

the  cook  had  falsely  told  her  master  N.  S.  465,  Crompton,  J.,  said:  "Any 

that  the  butler  did  not  know  his  man  may  say  to  his  master, '  It  is  my 

business,  and  the  master  had  dis-  whim  not  to  work  with  particular 

charged  him  in  consequence  of  what  persons.'    But  then  comes  the  ques- 

she  said,  would  not  that  be  action-  tion  whether  any  number  of  persons 

able?    Or  is  an  action  of  slander  in  may  combine  to   procure   the  dis- 

his  calling  the  luxury  of  a  trader,  charge  of  fellow-workmen  by  threat- 
26 
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§  506.  Whatever  the  means  used  to  intimidate  or  coerce  the 
employer,  it  must  clearly  appear  that  they  were  used  for  the 
purpose  of  coercion  and  intimidation,  and  with  the  intent  that 
the  coercion  and  intimidation  should  become  effective  in  the 
discharge  of  the  employees.  It  is  quite  conceivable  that  a  timid 
employer  might  be  frightened,  not  to  say  intimidated,  by  the 
representative  of  a  labor  union  simply  appearing  and  discuss- 
ing the  situation,  without  expressing  any  desire  that  the  objec- 
tionable employees  be  discharged;  such  employer  might  say 
with  truth  that  he  discharged  the  men  because  he  had  ascer- 
tained that  they  were  objectionable  to  the  union  and  he  was 
afraid  of  the  union,  and  it  might  be  argued  with  some  show  of 
reason  that  the  dismissal  was  occasioned  by  the  interference 
of  the  representative  of  the  union;  it  is  even  conceivable  that 
a  shrewd  representative  of  a  powerful  union,  who  is  somewhat 
familiar  with  the  law  upon  the  subject,  might  take  this  indi- 
rect and  roundabout  means  of  procuring  the  discharge  of  the 
objectionable  employees.  However,  no  cause  of  action  would 
arise  unless  it  appear  to  court  and  jury  from  the  evidence  that 
the  pressure  brought  to  bear  either  directly  or  indirectly  upon 
the  employer  was  for  the  purpose  of  occasioning  the  discharge 
of  the  employees. 

§  506.  Wanton  and  maliclons  interference  with  tlie  rights, 
of  others. —  Combinations  formed  to  intimidate  employers  or 

ening  that  they  will  aU  leave  in  a  evidence  his  decision  was  right  The* 
body  if  those  workmen  are  not  dis-  threat  did  not  apply  to  persons  corn- 
charged.  It  is  a  well-known  rule  of  ing  into  the  employment  of  the  mas- 
law  that  one  man  may  do  what  may  ter,  if  that  could  make  any  differ- 
not  be  done  by  a  number  of  persons  ence,  but  to  persons  in  his  employ- 
combined,  when  it  tends  to  the  in-  ment;  and  the  threat  is  that  'unless 
jury  of  another."  And  continuing  the  men  who  are  working  under  the 
he  said:  "  The  charge  is  that  the  ap-  declaration  in  his  shop  be  discharged, 
pellant,  with  others,  threatened  their  and  we  have  a  definite  answer  by 
master  that  they  would  leave  his  em-  dinner-time  to  that  effect^  we  will 
ployment,  with  the  object  of  forcing  cease  work  inmiediately.'  It  is  as 
him  to  discharge  certain  other  work-  clear  as  possible  that  this  was  threat- 
men.  That  is  clearly  illegal  upon  the  ening  to  carry  out  an  illegal  conspir- 
authority  of  Reg.  v.  Rowlands,  5  Cox,  acy  of  all  who  signed  the  document. 
G.  C.  466, 17  Q.  R  671,  6  Jur.  268,  and  That  is  prohibited  by  the  common 
In  re  Parham,  5  Jur.  N.  S.  1212, 1221,  law,  and  not  allowed  by  section  4  of 
if  the  question  had  arisen  on  the  evi-  Stat  6  G^ea  4,  ch.  129,  the  object 
dence,  whether  that  was  the  object  being  to  alter  the  description  of  work- 
was  a  question  for  the  magistrate  to  men  who  should  continue  in  the  em- 
decide,  and  I  think  that  upon  the  ployment  of  the  master." 
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to  coerce  other  workmen  are  unlaAvful  whenever  the  design  or 
the  effect  of  such  combination  is  to  interfere  with  the  rights 
or  to  control  the  free  action  of  others.  Each  man  has  a  right 
to  be  free  from  wanton,  malicious  and  insolent  interference, 
disturbance  or  annoyance;  each  man  has  a  right  to  work  for 
whom  he  pleases  and  for  such  wages  as  he  can  obtain,  and  he 
has  the  right  to  deal  with  and  associate  with  whom  he  chooses. 
No  man  has  the  right,  either  alone  or  in  combination  with 
others,  to  intentionally  or  maliciously  disturb,  injure  or  obstruct 
another  either,  directly  or  indirectly,  in  his  lawful  pursuits  or 
in  his  peace  and  security  of  life.  Every  combination  the  ob- 
ject of  which  is  to  attempt  by  force  or  threats  or  intimidation 
to  control  an  employer  in  the  determination  as  to  whom  he 
will  employ  or  the  wages  he  will  pay  is  an  unlawful  conspiracy.^ 

1  Crump  V.  Com.  (1888),  84  Va.  927;  In  his  charge  to  the  grand  jury 

Moores  &  Ca  v.  Bricklayers'  Union  Judge  Grosscup  said: 

et  al,  23  Wkly.  Law  BuL  48;  Casey  *'  I  recognize,  however,  the  right 

V.  Cin.  Typographical  Union  et  aL,  of  labor  to  organize.    Each  man  in 

45  Fed.  R.  135;  Arthur  y.  Oakes  et  America  is  a  freeman,  and,  so  long 

al.,  63  Fed.  R  810;  Callan  v.  Wilson,  as  he  does  not  interfere  with  the 

127  U.  a  540 ;  S.  C,  8  Supi  Ct  1301 ;  Com.  rights  of  others,  has  the  right  to  do 

T.Hunt, 4 Met  111;  United  States  v.  with   that  which   is   his  what   he 

Elliott  et  aL  (1894),  64  Fed  R.  27;  pleases.  In  the  highest  sense,  a  man's 

State  V.  Glidden  et  al,  55  Conn.  46,  arm  is  his  own,  and,  aside  from  con- 

75,  8  AtL  R  890;  Murdock  t.  Walker  tract  relations,  no  one  but  he  can 

(1893),  152  Pa.  St  595,  25  AtL  R  492;  direct  when  it  shall  be   raised  to 

Barr  ▼.  Essex  Trades  Council  (1894),  work,  or  shall  be  dropped  to  rest. 

53  N.  J.  Eq.  101,  30  AtL  R  881.  The  individual  option  to  work  or  to 

Mr.  Justice  Bradley  in  the  Slaugh-  quit  is  the  imperishable  right  of  a 
ter>house  Cases,  16  Wall.  36,  at  page  freeman.  But  the  raising  and  drop- 
116,  said:  "For  the  preservation,  ex-  ping  of  the  arm  is  the  result  of  a 
ercise  and  enjoyment  of  these  rights  will  that  resides  in  the  brain,  and, 
(life,  liberty  and  the  pursuit  of  hap-  much  as  we  may  desire  that  such 
piness),  the  individual  citizen,  as  a  will  should  remain  entirely  inde- 
necessity,  must  be  left  free  to  adopt  pendent,  there  is  no  mandate  of  law 
such  calling,  profession  or  trade  as  which  prevents  their  association 
may  seem  to  him  most  conducive  with  others,  and  response  to  a  higher 
to  that  end.  Without  this  right  he  wilL  The  individual  may  feel  bim- 
cannot  be  a  freeman.  This  right  to  self,  alone,  unequal  to  cope  with  the 
choose  one's  calling  is  an  essential  conditions  that  confront  him,  or  un- 
part  of  that  liberty  which  it  is  the  able  to  comprehend  the  myriad  of  con- 
object  of  the  government  to  protect;  siderations  that  ought  to  control  his 
and  a  calling,  when  chosen,  is  a  conduct.  He  is  entitled  to  the  high- 
man's  property  and  right  Liberty  est  wage  that  the  strategy  of  work 
and  property  are  not  protected  where  or  cesnation  from  work  may  bring, 
these  rights  are  arbitrarily  assailed."  and  the  limitations  upon  his  intelli- 
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§  507.  Combination  to  coerce  capital. — Combinations  the 
object  of  which  is  to  interfere  with  the  freedom  of  employers 
in  the  proper  management  of  their  business,  or  to  dictate  terms 
upon  which  their  business  shall  be  conducted,  by  threats  of  in- 

gence  and  opportunities  maj  be  such  ployees  themselves,  and  is  made  in 
that  he  does  not  choose  to  stand  good  faith  in  the  execution  of  such 
upon  his  own  perception  of  strategic  authority.  The  demand  and  insist- 
or  other  conditions.  His  right  to  ence  under  effective  penalty  or 
choose  a  leader,  one  who  observes,  thr^t,  and  injury  to  the  transporta- 
thinks  and  wills  for  him, —  a  brain  tion  of  the  mails  or  interstate  corn- 
skilled  to  observe  his  interest, —  is  merce  being  proven,  the  burden  falls 
no  greater  pretension  than  that  upon  those  making  the  demand  or 
which  is  recognized  in  every  other  insistence  to  show  lawful  authority 
department  of  industry.  So  far,  and  and  good  faith  in  its  execution, 
within  reasonable  limits,  associa-  "Let  nie  illustrate:  Twelve  car- 
tions  of  this  character  are  not  only  penters  are  engaged  in  building  a 
not  unlawful,  but  are,  in  my  judg-  house.  Aside  from  contract  regula- 
ment.  beneficial,  when  they  do  not  tions  they  each  can  quit  at  pleasure, 
restrain  individual  liberty,  and  are  A  thirteenth  and  fourteenth  man, 
under  enlightened  and  conscientious  strangera  to  them,  by  concerted 
leadership  threats  of  holding  them  up  to  public 
"  But  they  are  subject  to  the  same  odium  or  private  malice,  induce  them 
laws  as  other  associations.  The  lead-  to  quit  and  leave  the  house  unfin- 
ers  to  whom  are  given  the  vast  ished.  The  latter  in  no  sense  repre- 
power  of  judging  and  acting  for  the  sent  the  former  or  their  wishes,  but 
members  are  simply,  in  that  respect,  are  simply  interlopers  for  mischief, 
their  trustees.  Their  conduct  must  and  are  guilty  of  conspiracy  against 
be  judged,  like  that  of  other  trust-  the  employers  of  the  carpenters.  But 
ees,  by  the  extent  of  their  lawful  if  upon  a  trial  for  such  it  results 
authority  and  the  good  faith  with  that  instead  of  being  strangers  they 
which  they  have  executed  it.  No  are  the  trustees,  agents  or  leaders  of 
man,  in  his  individual  right,  can  the  twelve,  with  full  power  to  deter- 
lawfully  demand  and  insist  upon  mine  for  them  whether  their  wage 
conduct  by  others  which  will  lead  to  is  such  that  they  ought  to  continue 
an  injury  to  a  third  person's  lawful  or  quit,  and  that  they  have  in  good 
rights.  The  railroads  carrying  the  faith  determined  that  question,  they 
malls  and  interstate  commerce  have  are  not  then,  so  far  as  the  law  goes, 
a  right  to  the  service  of  each  of  conspiratora  But  if  it  should  fur- 
their  employees  until  each  lawfully  ther  appear  that  the  supposed  au- 
chooses  to  quit;  and  any  concerted  thority  was  used,  not  in  the  interests 
action  upon  the  part  of  others  to  de-  of  the  twelve,  but  to  further  a  per- 
mand  or  insist,  under  any  effective  sonal  ambition  or  malice  of  the  two, 
penalty  or  threat,  upon  their  quit-  it  would  no  longer  justify  their  con- 
ting,  to  the  injury  of  the  mail  serv-  duct  Doing  a  thing  under  cloak  of 
ice  or  the  prompt  transportation  of  authority  is  not  doing  it  with  au- 
interstate  commerce,  is  a  conspiracy,  thority.  The  injury  of  the  two  to  the 
unless  such  demand  or  insistence  is  employer,  in  such  an  instance,  would 
in  pursuance  of  a  lawful  authority  only  be  aggravated  by  their  treach- 
conferred  upon   them  by  the   em-  ery  to  the  associated  twelve,  and  both 
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jury  or  loss,  or  by  interference  with  their  property  or  traffic,  or 
with  their  lawful  employment  of  other  persons,  or  which  are 
designed  to  abridge  any  of  those  rights,  are  illegal  combina-^ 
tions.^ 

It  has  been  well  said  that  '^  freedom  of  business  action  lies 
at  the  foundation  of  all  commercial  and  Industrial  enterprises. 
Men  are  willing  to  embark  capital,  time  and  experience  therein, 
because  they  can  confidently  assume  that  they  will  be  able  to 
control  their  affairs  according  to  their  own  ideas,  when  the 
same  are  not  in  conflict  with  law.  If  this  privilege  is  denied 
them ;  if  the  courts  cannot  protect  them  from  interference  by 
those  who  are  not  interested  with  them;  if  the  management 
of  business  is  to  bo  taken  from  the  owner  and  assumed  by,  it 
may  be,  irresponsible  strangers, —  then  we  will  have  to  come  to 
the  time  when  capital  will  seek  after  other  than  industrial  chan- 

the  employer  and  employees  should,  appear  —  if  any  person  is  shown  to 

with  equal  insistence,  ask  for  the  vis-  have  betrayed  the  trust  of  these  toil- 

itation  of  the  law.  ing  men,  and  their  acts  fall  within 

"If  it  appears  to  you,  therefore,  the  definition  of  crime,  as  I  have 

applying  the  iUustration  to  the  oo-  given  it  to  you  —  it  is  alike  the  inter- 

currences  that  will  be  brought  to  est,  the  pleasure  and  the  duty  of 

your   attention,   that    any   two   or  every  citizen  to  bring  them  to  swift 

more  persons,  by  concert,  insisted  or  and    heavy    punishment"      In    re 

demanded,  under  effective  penalties  Charge  to  Grand  Jury  (1894),  62  Fed. 

and  threats,  upon  men  quitting  the  R  831-833. 

employment  of  the  railways,  to  the  i  Old  Dominion  S.  S.  Ca  v.  Mc- 

obstruction  of  the  mails  or  interstate  Kenna,  30  Fed.  R  48.     In  support 

Qommerce,  you  may  inquire  whether  of  these  propositions  Judge  Brown 

they  did  these  acts  as  strangers  to  cited     the    following     authorities: 

these  men,  or  whether  they  did  them  Greenh.  Pub.  Pol.  648,  653;  People  v. 

under  the  pretension  of  trustees  or  Fisher,  14  Wend.  1;  Tarleton  v.  Mc- 

leaders  of  an  association  to  which  Gawley,  Peake,  205:  Rafael  v.  Verelst, 

these  men  belong.    And  if  the  latter  2  W.  Bl.  1055;  Lumley  v.  Gye,  2  £1. 

appears,  you  may  inquire  whether  &  BL  216;  Bowen  v.  Hall,  6  Q.  B.  Div. 

their  acts  and  conduct  in  that  re-  333,  337;  Gregory  v.  Duke  of  Bruns- 

spect  were  in  faithful  and  conscien-  wick,  6  Man.  &  G.  205:  Gunter  v. 

tious  execution  of  their  supposed  au-  Astor,  4  J.  R  Moore,  12;  Reg.  v.  Row- 

thority.  or  were  simply  a  use  of  that  lands,  17  AdoL  &  R  (N.  S.)  671.  685: 

authority  as  a  guise  to  advance  per-  Mogul  Sc  Ca  v.  McGregor,  15  Q.  R 

sonal   ambition    or    satisfy   private  Div.  476;  Walker  v.  Cronin,  107  Mass. 

malice.    There  is  honest  leadership  555;  Carew  v.  Rutherford.  lOG  Mass. 

among  these,  our   laboring  fellow-  1 ;  Stat-e  v.  Donaldson,  82  N.  J.  Law, 

citizens,  and  there  is  doubtless  dis-  151;    Master    Stevedores*    Ass'n    v. 

honest  leadership.    You  should  not  Walsh,  2  Daly,  1, 13;  Johnston  Co.  v. 

brand  any  act  of  leadership  as  done  Meinhardt,  60  How.  Pr.  168;  Slaugh- 

dishonestly  or  in  bad  faith  unless  it  ter-house  Cases,  16  Wall  36, 116i 
clearly  so  appears.    But  if  it  does  so 
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nels  for  investments,  when  enterprise  and  development  will 
be  crippled,  when  interstate  railroads  and  canals  and  means  of 
^  transportation  will  become  dependent  on  the  paternalism  of  the 
national  government,  and  the  factory  and  the  workshop  subject 
to  the  uncertain  chances  of  the  co-operative  system."  * 

§  508.  It  is  an  actionable  conspiracy  for  an  association  to  at- 
tempt to  injure  or  destroy  the  business  of  another  because  that 
other  refuses  to  be  bound  by  a  scale  of  prices  fixed  by  the  as- 
sociation and  to  become  a  member.^  Certain  laundrymen  of 
Chicago  organized  an  association  and  fixed  a  scale  of  prices  for 
work.  In  order  to  compel  a  laundress  to  conform  to  the  scale 
of  prices,  they  induced  parties  who  were  doing  her  work  to  re- 
fuse to  do  the  same  any  longer,  and  they  induced  laundries  to 
refuse  to  do  her  work.  In  defense  to  an  action  on  the  case  it 
was  urged  that  the  parties  to  the  combination  could  not  be  held 
liable  for  merely  inducing  others  to  break  their  contracts;  that 
the  parties  who  broke  their  contracts  were  the  only  ones  liable, 
inasmuch  as  they  were  free  agents  and  were  not  coerced  or  in- 
fluenced by  force  or  fraud ;  it  was  also  urged  that  the  acts  of 
the  defendants  were  not  mere  malicious  acts  and  done  with 
the  sole  intent  of  causing  injury,  but  that  they  were  in  the  line 
of  legitimate  trade  competition.  In  response  to  this  contention 
the  court  said :  "  The  common  law  seeks  to  protect  every  per- 
son against  the  wrongful  a<5ts  of  others,  whether  committed 
alone  or  by  combination,  and  an  action  may  be  had  for  injuries 
done  which  cause  another  loss  in  the  enjoyment  of  any  right  or 
privilege  or  property.  No  persons,  individually  or  by  combi- 
nation, have  the  right  to,  directly  or  indirectly,  interfere  or  dis- 
turb another  in  his  lawful  business  or  occupation,  or  to  threaten 
to  do  so,  for  the  sake  of  compelling  him  to  do  some  act  which, 
in  his  judgment,  his  own  interest  does  not  require.  Losses  wil- 
fully caused  by  another,  from  motives  of  malice,  to  one  who 
seeks  to  exercise  and  enjoy  the  fruits  and  advantages  of  his 
own  enterprise,  industry,  skill  and  credit,  will  sustjiin  an  action. 
It  is  clear  that  it  is  unlawful  and  actionable  for  one  man,  from 
unlawful  motives,  to  interfere  with  another's  trade  by  fraud  or 
misrepresentation,  or  by  molesting  his  customers  or  those  who 
would  be  customers,  or  by  preventing  others  from  working  for 

1  Greene,  V.  C,  in  Barr  et  al.  v.  E»-       ^  Doremus  et  aL  v.  Hennessy,  176 
sex  Trades  <:k)uncil,  53  N.  J.  Eq.  101,    IlL  608. 
30  Atl  R.  88L 
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him,  or  causing  them  to  leave  his  employ  by  fraud  or  misrep- 
resentation, or  physical  or  moral  intimidation  or  persuasion, 
with  an  intent  to  inflict  an  injury  which  causes  loss.  A  con- 
spiracy may,  when  accompanied  by  an  overt  act,  create  a  liabil- 
ity, by  reason  of  the  fact  that  one  or  more  conspirators  may  do 
an  unlawful  act  which  causes  damage  to  another,  by  which  all 
those  engaged  in  the  conspiracy  for  the  accomplishment  of  the 
purpose  for  which  the  injury  Avas  done,  and  which  was  done  in 
pursuance  of  the  conspiracy,  would  be  alike  liable,  whether  act- 
ively engaged  in  causing  the  loss  or  not.  For  acts  illegally 
done  in  pursuance  of  such  conspiracy,  and  consequent  loss,  a 
liability  may  exist  against  all  of  the  conspirators.'' 

The  court  in  the  same  case  also  said :  "  Every  man  has  a 
right  under  the  law,  as  between  himself  and  others,  to  full 
freedom  in  disposing  of  his  own  labor  or  capital  according  to 
his  own  will,  and  anyone  who  invades  that  right  without  law- 
ful cause  or  justification  commits  a  legal  wrong,  and,  if  followed 
by  an  injury  caused  in  consequence  thereof,  the  one  whose 
right  is  thus  invaded  has  a  legal  ground  of  action  for  such 
wrong.  Damage  inflicted  by  a  fraud  or  misrepresentation,  or 
by  the  use  of  intimidation,  obstruction  or  molestation,  with 
malicious  motives,  is  without  excuse,  and  actionable.  Compe- 
tition in  trade,  business  or  occupation,  though  resulting  in  loss, 
will  not  be  restricted  or  discouraged,  whether  concerning  prop- 
erty or  personal  service.  Lawful  competition  that  may  injure 
the  business  of  another,  even  though  successfully  directed  to 
driving  that  other  out  of  business,  is  not  actionable.  Nor 
would  competition  of  one  set  of  men  against  another  set,  car- 
ried on  for  the  purpose  of  gain,  even  to  the  extent  of  intending 
to  drive  from  business  that  other  set  and  actually  accomplish- 
ing that  result,  be  actionable  unless  there  was  actual  malice. 
Malice,  as  here  used,  does  not  merely  mean  an  intent  to  harm, 
but  means  an  intent  to  do  a  wrongful  harm  and  injury.  An 
intent  to  do  a  wrongful  harm  and  injury  i^  unlawful,  and  if  a 
wrongful  act  is  done  to  the  detriment  of  the  right  of  another 
it*  is  malicious,  and  an  act  maliciously  done  with  the  intent  and 
purpose  of  injuring  another  is  not  lawful  competition."^ 

I  The  court  further  said:  "In  this  tion  on  the  facts.     The  principles 

case  it  is  clear  tlie  evidence  sustained  herein  announced  are  sustained  by 

the  allegations  of  the  plaintiff's  dec-  the  weight  of  authority  in  England 

laration,  and  there  is  here  no  conten-  and  in  this  country.    Lumley  v.  Gye^ 
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§  509.  A  combination  to  coerce  an  employer  to  conduct  his 
business  with  regard  to  the  employment  of  apprentices  and 
members  of  a  labor  union  according  to  the  rules,  regulations 
and  demands  of  the  union,  by  threatening  or  actually  injuring 
his  business  through  notices  sent  to  customers  and  parties  with 
whom  he  dealt,  which  notices  are  to  the  effect  that  if  the  par- 
ties to  whom  notices  are  sent  deal  with  him  they  will  be  sub- 
jected  to  a  similar  boycott, —  such  a  combination  is  an  unlaw- 
ful conspiracy,  and  the  party  injured  has  a  right  of  action 
against  the  union  and  all  its  agents  engaged  in  such  unlawful 
conspiracy  for  any  damages  occasioned  thereby.* 

2  R  &  R  216;  Blake  v.  Lanyon,  6  T.  Q.  R  D.  833,  it  was  said:  'Merely  to 
R.  22;  Sjkes  v.  Dixon,  0  A.  &  K  693;  persuade  the  person  to  break  his  con- 
Pilkington  v.  Scott,  15  M.  &  W.  657;  trac|i  may  not  be  wrongful  in  law  or 
Hartley  v.  Cummings,  5  Com.  R  247;  in  fact,  but  if  the  persuasion  be  used 
Bowen  t.  Hall,  L.  It  6  Q.  R  Div.  for  the  direct  purpose  of  injuring  the 
333;  Carew  v.  Rutherford,  106  Mass.  plaintiff  .  .  .  it  is  actionable,  if 
1;  Walker  v.  Cronin,  107  id.  555;  injury  ensues  from  it'  The  second 
Chipley  v.  Atkinson,  1  S.  R.  934;  branch  of  the  proposition,  in  which 
Delz  V.  Winfree  (1891),  80  Tex.  it  is  urged  that  appellants  could  not 
Supi  400;  16  S.  W.  R  111;  Curran  produce  the  injuries  complained  of 
Y.  Qalen,  22  N.  Y.  Sup.  826;  Van  without  the  intervention  of  an  inde- 
Horn  T.  Van  Horn,  52  N.  J.  L.  284  pendent  force,  present?  the  question 
It  is  urged  by  appellants  that  they  whether  the  proximate  cause  of  the 
cannot  be  held  liable  for  inducing  injury  is  a  question  of  fact  It  has 
certain  persons  named  in  the  declara-  been  settled  by  the  adjudication  of 
tion  to  terminate  their  contractual  this  state,  so  far  as  this  question  is 
relations  with  appellee,  because  their  here  concerned,  that  in  this  state 
acts  could  not  produce  the  injuries  what  was  the  cause  of  the  injury,  or 
oomplained  of  without  an  independ-  the  combination  of  causes  producing 
ent  force  which  was  the  act  of  the  it,  is  a  question  of  fact  Whether 
parties  themselves,  and  these  appel-  the  injury  and  damages  sustained 
lants,  it  is  urged,  cannot  be  held  liar  by  plaintiff  resulted  from  the  acts  of 
ble  for  an  intervening  cause  of  dam-  the  defendant  or  were  the  result  of 
age  sufficient  to  cause  the  injury;  a  new  independent  factor  for  which 
and  that  the  refusal  of  different  per-  appellants  were  not  responsible,  can- 
sons  to  work  for  the  appellee  was  not  be  determined  by  the  court  as  a 
sufficient  of  itself  to  occasion  injury,  question  of  law,  unless  the  fact  be 
for  which  the  appellants  cannot  be  conceded  or  the  proof  be  substan- 
held  responsibla  The  first  branch  of  tially  all  to  that  effect  Pullman 
this  proposition  has  been  disposed  of  Palace  Car  Ca  v.  Bluhm,  109  III  20; 
by  what  we  have  heretofore  said  City  of  Mt  Carmel  v.  Howell,  137  id* 
and  the  authorities  above  cited.  In  91;  Meyer  v.  Butterbrodt,  146  id.  131. 
Lumley  v.  Gye,  2  R  &  R  210,  it  was  The  finding  of  the  trial  and  appellate 
said:  *  He  who  maliciously  procures  courts  on  this  question  is  not  subject 
a  damage  to  another  by  a  violation  to  review  in  this  court" 
of  his  right  ought  to  be  made  to  in-  ^  Moores  &  Ca  v.  Bricklayers*  Union 
demnify.'    In  Bowen  v.  Hall,  L.  R  6  et  aL  (1890),  23  Wkly.  Law  BuL  48; 
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§  510,  Every  man,  whether  employer  or  employee,  is  enti- 
tled to  carry  on  his  business  and  dispose  of  his  labor  according 
to  his  own  pleasure,  so  long  as  he  keeps  within  the  law.  If 
any  one  in  the  exercise  of  such  right  occasions  loss  to  another,, 
the  other  has  no  ground  of  action.  In  a  legitimate  clash  of 
common  rights  the  loss  which  is  suffered  is  damnum  absque 
injuria.  The  profits  of  an  employer  may  be  reduced  by  being 
compelled  to  pay  his  employees  higher  wages.  Such  loss  arises 
merely  from  the  exercise  of  the  employee's  lawful  right  to 
work  for  such  wages  as  he  can  obtain.^ 

§  611.  The  normal  operation  of  competition  is  the  with- 
drawal of  patronage  from  competitors  by  inducements  offered 
to  the  trading  public.  The  normal  operation  of  the  right  of 
labor  regarding  wages  is  the  securing  of  better  terms  by  re- 
fusing to  contract  to  labor  except  upon  such  terms.* 

affirmed  by  the  supreme  court  of  contract  to  labor   except  on  such 

Ohio  without  an  opinion.  terms.    Thus,  in  the  Mogul  Steam- 

^  Moores  &  Ca  ▼.  Bricklayers'  Union  ship  Ca  case,  it  was  held  to  be  merely 

et  aL  (1890),  23  Wkly.  Law  Bui.  48.  lawful  competition  to  offer  great  in- 

3  Moores  &  Ca  v.  Bricklayers'  Union  ducements  to  the  public  in  one  year, 

et  aL,  suprcu    In  this  case  the  court  with  intent  to  cause  loss  to  rivals 

said:  and  drive  them  out  of  the  trade,  so 

"  In  the  case  at  bar,  instead  of  de-  as  to  get  better  prices  the  next  year, 
fendants  persuading  plaintiffs'  cus*  If  the  workmen  of  an  employer  re- 
tomers,  they  coerced  them  to  inflict  fuse  to  work  for  him  except  on  bet- 
the  lossi  While  the  difference  may  ter  terms  at  a  time  when  their  with- 
save  plaintiffs'  customers  from  lia-  drawal  wiU  cause  great  loss  to  him,, 
bility  to  plaintiffs,  because  their  acts  and  they  intentionally  inflict  such 
were  induced  by  fear  of  loss  of  their  loss  to  coerce  him  to  come  to  their 
own  trade,  the  conduct  of  the  de-  terms,  they  are  bona  fide  exercising 
fendants  in  bringing  coercion  to  bear  their  lawful  right  to  dispose  of  their 
is  a  fortiori  as  unlawful,  and  as  labor  for  the  purpose  of  lawful  gain, 
much  without  excuse,  as  if  the  means  But  the  dealings  between  Parker 
used  had  been  persuasion.  There  Bros,  and  their  materialmen,  or  be- 
wouid  be  in  such  case  an  entire  want  tween  such  materialmen  and  their 
of  any  reason  or  justification  for  the  customers,  had  not  the  remotest  nat- 
customers'  acts  except  such  as  the  ural  connection,  either  with  def end- 
defendants,  with  the  intent  to  injure  ants'  wages  or  their  other  terms  of 
plaintiffs,  themselves  created.  employment    There  was  no  compe- 

"  The  normal  operation  of  compe-  tition  or  possible  contractual  rela- 
tition  in  trade  is  the  keeping  away  tion  between  plaintiffs  and  defend- 
er getting  away  patronage  from  ri-  ants  where  their  interests  were  nat- 
vals  by  inducements  offered  to  the  urally  opposed.  The  right  of  the 
trading  public.  The  noi*mal  opera-  plaintiffs  t^  sell  their  material  was 
tion  of  the  right  to  labor  is  the  se-  not  one  which  in  its  exercise  brought 
curing  of  better  terms  by  refusing  to  them  into  legitimate  conflict  with. 
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§  512.  Interfering  with  business  by  threats  and  intimida- 
tion  —  Display  of  banners. —  A  combination  to  prevent  em- 
ployees from  continuing  their  service  and  to  prevent  others 
from  taking  their  places,  by  means  of  threats  and  intimidation, 
and  the  display  of  banners  bearing  threatening  devices,  is  a 
conspiracy.^ 

the  right  of  defendants  to  dispose  of  Mass.  212, 17  N.  R  R.  807.    In  this 

their  labor  as  they  chosa    The  oon-  case  one  of  the  banners  carried  bore 

flict  was  brought  about  by  the  effort  the  following  inscription:  '^Lasters 

of  defendants  to  use  plaintiffs'  right  are  requested  to  keep  away  from 

of  trade  to  injure  Parker  Bros.,  and  P.  P.  Sherry'a    Per  order  L.  P.  U." 

upon  failure  of  this  to  use  plaintiffs'  Another  banner  bore  the  following 

customers'  right  of  trade  to  injure  inscription:  '^Lasters  on  a  strike;  ail 

plaintiffs.    Such  effort  cannot  be  in  lasters  are  requested  to  keep  away 

the  bona  ftde  exercise  of  trade,  is  from  P.  P.  Sherry's  until  the  present 

without  just  cause,  and  is  therefore  trouble  is  settled.    Per  order  h,  P.  U." 

malicious.    The  immediate  motive  The  court  said:   '*The  case  finds 

of  defendants  here  was  to  show  to  that  the  defendant  entered,  with  oth- 

the  building  world  what  punishment  ers,  into  a  scheme,  by  threats  and  in- 

and  disaster  necessarily  followed  a  timidation,  to  prevent  persons  in  the 

defiance  of  their  demands.    The  re-  employment   of  the  plaintiff  from 

mote  motive  of  wishing  to  better  continuing  in  such  employment,  and 

their  condition  by  the  power  so  ao-  to  prevent  others  from  entering  into 

•quired  will  not,  as  we  think  we  have  such  employment;  that  the  banners, 

shown,  make  any  legal  justification  with  their  inscriptions,  were  used  by 

for  defendants'  acts.  the  defendants  as  part  of  the  scheme, 

"The  discussion  up  to  this  point  and  that  the  plaintiff  was  thereby 

lias  ignored  the  element  of  combinar  injured  in  his  business  and  property, 

jtion  in  the  acts  of  the  defendants.  The  act  of  displaying  banners  with 

But  such  cases  can  rarely,  if  ever,  devices,  as  a  means  of  threats  and 

arise,  because  the  power  of  a  single  intimidation,  to  prevent  persons  from 

individual  to  put  into  operation  such  entering  into  or  continuing  in  the 

.a  chain  of  causes  as  are  necessary  to  employment  of  the  plaintiff,  was  in- 

inflict  loss  is  hardly  to  be  conceived,  jurious  to  the  plaintiff,  and  illegal  at 

The  combination  of  individuals  to  common  law  and  by  statute.    Pub. 

effect  such  a  purpose  is  generally  in-  St,  ch.  74,  sec.  2;  Walker  v.  Cronin, 

dispensable  to  its  success.   .  •  .  We  107  Mass.  555.    We  think  that  the 

are  of  opinion  that  even  if  acts  of  plaintiff  is  not  restricted  to  his  rem- 

the  character  and  with  the  intent  edy  by  action  at  law,  but  is  entitled 

shown  in  this  case  are  not  actionable  to  relief  by  injunction.    The  acts  and 

when  done  by  individuals,  they  be-  the   injury  were   continuous.    The 

come  so  when  they  are  the  result  of  banners  were  used  more  than  three 

combination,  because  it  is  clear  that  months  before  the  filing  of  the  plaint- 

the  terrorizing  of  a  community  by  iff's  bill,  and  continued  to  be  used  at 

threats  of  exclusive  dealing  in  order  the  time  of  the  hearing.    The  injury 

4x)  deprive  one  obnoxious  member  of  was  to  the  plaintiff's  business,  and 

means  of  sustenance   will  become  adequate  remedy  could  not  be  given 

•both  dangerous  and  oppressive."  by  damages  in  a  suit  at  law.    The 

*  Sherry  v.  Perkins  et  aL  (1888),  147  wrong  is  not,  as  argued  by  the  d©- 
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§  513.  Combination  to  compel  manufacturer  to  abandon 
nse  of  labor-saTing  machinery. —  A  combination  to  compel  a 
manufacturer  of  casks  and  barrels  to  discontinue  the  use  .of  a 
hooping  machine,  by  notifying  the  customers  of  the  manufact- 
urers not  to  purchase  machine-hooped  barrels,  and  by  inducing 
the  members  of  labor  organizations  throughout  the  country, 
and  all  parties  in  sympathy  with  them,  not  to  purchase  com- 
modities packed  in  machine-hooped  barrels,  is  an  unlawful  con- 
spiracy. A  manufacturer  may  recover  whatever  damage  is 
sustained  as  the  result  of  such  conspiracy,  and  is  also  entitled 
to  an  injunction.^  Each  man,  within  lawful  bounds,  has  the 
right  to  carry  on  his  business  as  he  sees  fit  and  to  use  such  im- 
plements and  processes  of  manufacture  as  he  may  desire,  and 
the  law  will  afford  him  protection  against  any  combination  the 
object  of  which  is  to  deprive  him  of  such  rights  and  to  dictate 
his  course  by  intimidating  customers  and  destroying  patronage.^ 

A  conspiracy  to  compel  a  manufacturer  to  abandon  the  use 
of  labor-saving  machinery  has  no  resemblance  whatsoever  to  a 
lawful  combination  among  laborers  to  withdraw  from  a  given 
employment  as  a  means  of  obtaining  better  pay.' 

fendants'  counsel,  a  libel  upon  the  turing  Ca,  114  Mass.  60|  was  a  case 
plaintiff's  business.  It  is  not  found  of  defamation  only.  Some  of  the 
that  the  inscriptions  upon  the  ban-  language  in  Spinning  Ca  v.  Riley  has 
ners  were  false,  nor  do  they  appear  been  criticised,  but  the  decision  has 
to  have  been  in  disparagement  of  not  been  overruled.  See  Diatite  Co. 
the  plaintiff's  business.  The  scheme,  v.  Manufacturing  Co.,  supra;  Assur- 
in  pursuance  of  which  the  banners  ance  Ca  v.  Knott,  L.  R.  10  Ch.  142; 
were  displayed  and  maintained,  was  Saxby  v.  Easterbrook,  8  C.  P.  Div. 
to  injure  the  plaintiff's  business,  not  339;  Loog  v.  Bean,  26  Ch.  Div.  806; 
by  defaming  it  to  the  public,  but  Food  Co.  v.  Massam,  14  Ch.  Div.  768; 
by  intimidating  workmen,  so  as  to  Thomas  v.  Williams,  id.  864;  Hill  v. 
deter  them  from  keeping  or  mak-  Davies,21Ch.  Div.  778:  Day  v.  Brown- 
ing engagements  with  the  plaint-  rigg,  10  Ch.  Div.  294;  Gaskin  v.  Balls, 
iff.  The  banner  was  a  standing  men-  13  Ch.  Div.  824.  Decree  for  plaintiff." 
ace  to  all  who  were  or  wished  to  be  ^  Hopkins  et  al.  v.  Oxley  Stave  Co. 
in  the  employment  of  the  plaintiff,  (1897),  83  Fed.  R  912. 
to  deter  them  from  ent-ering  the  ^  Hopkins  et  aL  v.  Oxley  Stave  Ca, 
plaintiff^s  premises.    Maintaining  it  suprcu 

was  a  continuous  unlawful  act,  in-  *  Hopkins  et  aL  v.  Oxley  Stave  Co., 

jurious  to  the  plaintiff's  business  and  suprcu    In  its  opinion  the  court  said : 

property,  and  was  a  nuisance  such  *' While  the  courts  have  invariably 

as  a  court  of  equity  will  grant  relief  upheld  the  right  of  individuals  to 

against.    Gilbert  v.  Mickle,  4  Sandf.  form  labor  organizations  for  the  pro- 

Ch.  357;  Spinning  Ca  v.  Riley,  L.  R  tection  of  the  interests  of  the  labor- 

6  Eq.  551.    Diatite  Ca  v.  Manufao-  ing    classes,  and   liave   denied  the 
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§  514.  Combination  to  coerce  labor. —  The  capital  of  the 
laborer  is  his  labor,  together  with  his  skill,  and  he  has  the 
right  to  employ  his  talents  and  industry  as  he  pleases,  free  from 
the  dictation  of  others;  and  where  two  or  more  persons  corn- 
power  to  enjoin  the  members  of  such  of  implements  he  shall  use,  or  whom 
association  from  withdrawing  peace-  he  shall  employ,  liian  j  courts  of  the 
ably  from  any  service,  either  singly  highest  character  and  ability  have 
or  in  a  body,  even  where  such  with-  held  that  a  combination  such  as  the 
drawal  involves  a  breach  of  contract  one  in  question  is  admitted  to  have 
(Arthur  v.  Oakes,  11  C.  C.  A.  209,  63  been  is  an  unlawful  conspiracy  at 
Fed.  R  310),  yet  they  have  very  gen-  common  law,  and  that  an  action 
erally  condemned  those  combina-  will  lie  to  recover  the  damages  which 
tions  usually  termed  '  boycotts,'  one  has  sustained  as  the  direct  result 
which  are  formed  for  the  purpose  of  of  such  a  conspiracy;  also,  that  a  suit 
interfering,  otherwise  than  by  law-  in  equity  may  be  maintained  to  pre- 
ful  competition,  with  the  business  vent  the  persons  concerned  in  such 
affairs  of  others,  and  depriving  them,  a  combination  from  carrying  the 
by  means  of  threats  and  intimida-  same  into  effect,  when  the  damages 
tion,  of  the  right  to  conduct  the  would  be  irreparable,  or  when  such 
business  in  which  they  happen  to  be  a  proceeding  is  nec^essary  to  prevent 
engaged  according  to  the  dictates  of  a  multiplicity  of  suits.  The  test  of 
their  own  judgments.  The  right  of  the  right  to  sue  in  equity  is  whether 
an  individual  to  carry  on  his  busi-  the  combination  (Complained  of  is  so 
ness  as  he  sees  fit,  and  to  use  such  far  unlawful  that  an  action  at  law 
implements  or  processes  of  manu-  will  lie  to  recover  the  damages  in- 
facture  as  he  desires  to  use,  provided  flicted,  and  whether  the  remedy  at 
he  follows  a  lawful  avocation  and  law  is  adequate  to  redress  the  wrong, 
conducts  it  in  a  lawful  manner,  is  If  the  remedy  at  law  is  for  any  rea- 
entitled  to  as  much  consideration  as  son  inadequate,  resort  may  be  had,  as 
his  other  personal  rights;  and  the  in  other  cases,  to  a  court  of  equity, 
law  should  afford  protection  against  "  We  think  it  is  entirely  clear,  upon 
the  efforts  of  powerful  combinations  the  authorities,  that  the  conduct  of 
to  rob  him  of  that  right  and  coerce  which  the  defendants  below  were 
his  will  by  intimidating  his  custom-  accused  cannot  be  justified  on  the 
ers  and  destroying  his  patronaga  A  ground  that  the  acts  contemplated 
conspiracy  to  compel  a  manufact-  wei*e  legitimate  and  lawful  means 
urer  to  abandon  the  use  of  a  valuable  to  prevent  a  possible  future  decline 
invention  beai*s  no  resemblance  to  a  in  wages,  and  to  secure  employment 
combination  among  laborers  to  with-  for  a  greater  number  of  coopers.  No 
draw  from  a  given  emplo^'^ment  as  a  decrease  in  the  rate  of  wages  had 
means  of  obtaining  better  pay.  Per-  been  threatened  by  the  Oxley  Stave 
sons  engaged  in  any  service  have  the  Company,  and,  with  one  exception, 
power,  with  which  a  court  of  equity  the  members  of  the  combination 
will  not  interfere  by  injunction,  to  were  not  in  the  employ  of  the  plaint- 
abandon  that  service,  either  singly  iff  company.  The  members  of  the 
or  in  a  body,  if  the  wages  paid  or  the  combination  undertook  to  prescribe 
conditions  of  employment  are  not  the  manner  in  which  the  plaintiff 
satisfactory'^;  but  they  have  no  right  company  should  manufacture  barrels 
to  dictate  to  an  employer  wliat  kind  and  casks,  and  to  enforce  obedience 
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bine  to  coerce  his  choice  of  employment  or  limit  his  freedom 
in  any  manner  in  that  respect  it  is  a  conspiracy,  whether  the 
means  employed  are  actual  violence  or  any  species  of  intimi- 
dation that  works  upon  the  mind.^ 

to  its  orders  by  a  species  of  intimida-  tablish  over  labor  and  over  all  indus- 
tion  which  is  no  less  harmful  than  tries  a  control  that  is  unknown  to 
actual  violence,  and  which  usually  the  law,  and  that  is  exerted  by  a  se- 
ends  in  violence.  The  combination  cret  association  of  conspirators,  actu- 
amounted,  therefore,  to  a  conspiracy  ated  solely  by  personal  considera- 
te w^rongf ully  deprive  the  plaintiff  of  tions.  and  whose  plans,  carried  into 
its  right  to  manage  its  own  business  execution,  usually  result  in  violence 
according  to  the  dictates  of  its  own  and  the  destruction  of  property." 
Judgment.  Aside  from  the  foregoing  The  right  of  a  man  who  is  offered 
considerations,  the  fact  cannot  be  work  and  wishes  to  work,  to  work,  is 
overlooked  that  another  object  of  one  of  those  natural  and  inalienable 
the  conspiracy  was  to  deprive  the  rights  which  should  require  neither 
public  at  large  of  the  benefits  to  be  constitutional  guaranty  nor  proteo- 
derived  from  a  labor-saving  machine  tion  by  law;  and  yet  it  is  the  one 
which  seems  to  have  been  one  of  right  that  is  most  frequently  disre- 
great  utility.  If  a  combination  to  garded  and  most  flagrantly  infringed, 
that  end  is  pronounced  lawful,  it  fol-  The  right  of  one  workman  to  quit 
lows,  of  course,  that  combinations  his  employment  is  no  greater  than 
may  be  organized  for  the  purpose  of  the  right  of  another  workman  to 
preventing  the  use  of  harvesters,  take  the  vacant  place;  yet  such  is  the 
threshers,  steam  looms,  and  printing  political  cowardice  and  truculency 
presses,  typesetting  machines,  sew-  of  executive  officers  charged  with 
ing  machines,  and  a  thousand  other  the  enforcement  of  the  law,  tliat, 
inventions  which  have  added  im-  through  fear  of  the  political  power 
measurably  to  the  productive  power  of  organized  labor,  they  fail  utterly 
of  human  labor  and  the  comfort  and  in  the  great  majority  of  instances  to 
welfare  of  mankind.  It  results  from  give  any  adequate  protection  to  unor- 
these  views  that  the  injunction  was  ganized  labor.  The  history  of  nearly 
properly  awarded,  and  the  order  ap-  every  strike  discloses  acts  of  violence 
pealed  from  is  accordingly  affirmed.''  and  lawlessness  committed  against 
1  State  V.  Stewart,  59  Vt.  273, 9  AtL  men  whose  sole  offense  is  that,  in  the 
R.  559.  In  this  case  the  court  said :  endeavor  to  earn  a  living,  they  seek 
*'  The  exposure  of  a  legitimate  busi-  employment  in  the  places  made  va- 
ness  to  the  control  of  an  association  cant  by  the  strikera  The  veiy  unions 
that  can  order  away  its  employees  conducting  the  strikes  frequently  by 
and  f  righ ten  away  others  that  it  may  their  rules  and  by-laws  lim i 1 1 he  num- 
seek  to  employ,  and  thus  be  com-  ber  of  apprentices  that  may  be  em- 
pelled  to  cease  the  further  prosecu-  ployed,  and  frequently  arbitrarily  ex- 
tion  of  it-8  work,  is  a  condition  of  elude  workmen  from  membership  so 
things  utterly  at  war  with  every  prin-  that  the  result  is  a  close  guild;  if 
ciple  of  justice,  and  with  every  safe-  such  a  guild  be  permitted  to  control 
guard  of  protection  that  citizens  a  given  occupation  by  excluding 
under  our  system  of  government  are  from  employment  all  workmen  not 
entitled  to  enjoy.  The  direct  tend-  members  of  the  guild,  the  same  pro- 
ency  of  such  intimidation  is  to  es-  cess  continued  would  distribute  the 
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§  515.  A  combination  the  object  of  which  is  to  compel  an 
employer  to  discharge  a  particular  workman  by  threatening  to 
prevent  his  obtaining  other  workmen,  or  to  compel  a  workman 
to  join  a  labor  organization  by  threatening  to  prevent  his  ob- 
taining work  unless  he  does  so,  is  a  conspiracy.^ 

§  516*  While  force  and  violence  are  important  elements  in 
criminal  prosecution,  they  are  not  necessarily  factors  in  the  ap- 
plication of  civil  remedies.  A  man  may  be  intimidated  by  fear 
of  loss  of  business,  property  or  reputation,  as  well  as  by  dread 
of  loss  of  life  or  injury  to  health  or  limb;  the  extent  of  this 
fear  need  not  be  abject,  but  only  such  as  to  overcome  his  judg- 
ment or  induce  him  not  to  do  or  to  do  that  which  otherwise  he 
would  have  done  or  left  undone;  a  combination  to  coerce  or 
intimidate  by  any  of  these  means  is  unlawful.^ 

While  employees  may  combine  together  for  the  purpose  of 
advancing  their  wages  or  bettering  their  condition,  it  is  a  con- 
spiracy for  a  combination  of  miners  to  attempt  to  control  and 

working  community  into  two  hostile  tected  by  special  policemen  and 
camps  —  those  in  and  those  without  watchmen,  eating  and  sleeping  upon 
the  guild.  Other  unions,  with  a  the  premises,  in  order  that  they  may 
broader  appreciation  of  the  situa-  ■  do  the  work  they  have  the  right  to 
tion,  open  their  doors  to  all,  and  do,  is  a  reproach  to  our  civilizaticxi 
thereby  remove  the  reproach  that  and  a  sad  commentary  upon  our  in- 
attaches  to  the  union  that  attempts  stitutions.  That  any  workman  whose 
to  limit  its  membership,  and  at  the  only  crime  is  that  he  left  his  home 
same  time  prevent  by  force  or  intimi-  searching  for  work,  and  finding  a  va- 
dation  workmen  who  are  not  mem-  cant  place  accepted  the  work  and 
bers  from  working  either  in  place  of  did  what  was  given  him  to  do  faith- 
or  alongside  its  membera  But  what-  fully  and  honestly,  should  have  to  be 
ever  the  rules,  by-laws  or  policy  of  escorted  through  the  streets  of  a  great 
any  union  or  unions,  the  right  of  the  city  by  armed  policemen  and  watch- 
individual  workman  to  work  wher-  men,  followed  and  surrounded  by  a 
ever  he  finds  employment  is  one  of  hooting  and  disorderly  mob,  in  order 
those  indisputable  rights  which  lie  that  he  might  reach  home  safely,  is  a 
at  the  very  foundation  of  society.  It  spectacle  far  from  flattering  to  the 
is  a  right  so  sacred  that  it  is  beyond  pride  of  an  American  citizen.  Peo- 
discussion.  The  denial  of  the  right  pie  who  permit  such  things  and  look 
is  the  exercise  of  the  very  refinement  upon  them  with  equanimity  are  evi- 
of  tyranny,  and  only  the  cowardly  dently  lacking  in  some  of  the  essen- 
strong  could  be  guilty  of  such  a  crime  tial  qualifications  for  self-govern- 
toward  the  helplessly  weak.    That  it  ment 

should  be  necessary  for  non-union  i  State  v.  Dyer  (1894),  67  Vt  690,  33 

workmen  who  have  taken  the  places  Atl.  R  814. 

of  striking  union  workmen,  to  camp  ^Barr  v.  Trades  Council,  53  N.  J. 

in  the  heart  of  a  great  city  behind  Eq.  101,  80  AtL  ft  88L 
bolted   doors   and    barricades,   pro- 
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I 

dictate  the  wages  that  shall  be  paid,  by  threatening  and  intim*- 
idating  all  persons  not  members  of  their  unions,  and  thereby  by 
threats,  intimidation  and  force  preventing  their  working.^ 

§  517.  But  it  has  been  held  that  a  combination  among  em- 
ployees to  quit  wofk  unless  another  employee  is  discharged,  by 
reason  of  which  the  latter  is  thrown  out  of  his  employment, 
is  not  actionable  in  the  absence  of  malice,  intimidation  or  vio^ 
lence.* 

Clearly  a  combination  the  object  of  which  is  to  coerce  an 
employer  into  discharging  an  employee  who  is  not  a  member  of 
the  combination  has  for  its  object  the  injuring  and  oppressing 
of  another  without  any  corresponding  benefit  to  the  members 
of  the  combination,  and  such  combination  is  therefore  a  con- 
spiracy. The  Indiana  court  of  appeals  reasoned  as  follows: 
**  None  of  the  appellants  were  under  any  continuing  contract  to 
labor  for  their  employer.  Each  one  could  have  quit  without 
incurring  any  civil  liability  to  him.  What  each  one  could  right- 
fully do,  certainly  all  could  do  if  they  so  desired,  especially 
when  their  concerted  action  was  taken  peaceably,  without  any 
threats,  violence  or  attempt  at  intimidation.  There  is  no  law 
to  compel  one  man  or  any  body  of  men  to  work  for  or  with 
another  who  is  personally  obnoxious  to  them.  If  they  cannot 
be  by  law  compelled  to  work,  I  am  wholly  unable  to  see  how 
they  can  incur  any  personal  liability  by  simply  ceasing  to  do 
that  which  they  have  not  agreed  to  do,  and  for  the  perform- 
ance of  which  they  are  under  no  obligation  whatever.  Under 
our  law  every  workman  assumes  many  risks  arising  from  the 
incompetency  or  negligence  of  his  fellow-workmen.  It  would 
be  an  anomalous  doctrine  to  hold  that,  after  his  fellows  have 
concluded  that  he  was  not  a  safe  or  even  a  desirable  compan^ 
ion,  they  must  continue  to  work  with  him,  under  the  penalty 

1  CkBur  d'AIene  Ck>nsol.  Mining  Co.  to  commit  an  act  which,  if  done  by 

T.  Miners*  Union  (1892),  51  Fed.  R  one  alone,  would  be  an  actionable 

260.    In  this  case  force  was  actually  wrong,   or   where    the   conspiracy 

used  towards  employees  taking  the  charged  is  not  by  law  a  crime,  then 

place  of  the  union  men,  and  the  at-  the  conspiracy  is  not  the  gravamen 

tempt  was  even  made  to  march  such  of  the  action,  and  the  tort  for  the 

employees  out  of  the  state.  accomplishment   of  which   it   was 

^  Clement  v.  Watson  (1895),  14  Ind.  formed  must  be  well  pleaded  in  order 

Appu  38,  42  N.  E.  R  367.   In  Indiana  it  to  constitute  a  cause  of  action."  Sev- 

hasbeen  held  "that  where  a  conspir-  eringhaus  ▼.  Beck  man,  9  Ind.  App.. 

acy  is  alleged  to  have  been  formed  388,  36  N.  E.  B.  930. 
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of  paying  damages  if,  by  their  refusal  to  do  so,  the  works  are 
for  a  time  stopped,  and  he  thrown  out  of  employment.  We 
cannot  believe  it  to  bo  in  accordance  with  the  spirit  of  our  in- 
stitutions or  the  law  of  the  land  to  say  that  a  body  of  workmen 
must  respond  in  damages  because  they,  without  malice  or  any 
evil  motive,  peaceably  and  quietly  quit  work  which  they  are 
not  required  to  continue,  rather  than  remain  at  work  with  one 
who  is  for  any  reason  unsatisfactory  to  them.  To  so  hold  would 
be  subversive  of  their  natural  and  legal  rights,  and  tend  to  place 
them  in  a  condition  of  involuntary  servitude."  But  this  rea- 
soning is  not  satisfactory.  It  is  true  that  each  workman  acting 
on  his  individual  responsibility  could  quit  his  employment  at 
his  pleasure,  and  he  might  assign  as  the  cause  for  his  quitting 
his  objection  to  some  other  employee.  It  is  quite  another  mat- 
ter where  a  number  of  workmen  combine  together  to  exert  the 
power  of  a  combination  against  an  employee;  such  a  combina- 
tion might  deprive  a  workman  of  all  opportunity  of  employ- 
ment in  a  given  locality,  and  compel  him  to  sacrifice  his  home 
and  move  elsewhere;  or  it  might  coerce  him  into  becoming  a 
member  of  the  combination  upon  terms  that  would  be  ruinous 
to  him.  Such  a  combination  would  not  be  a  criminal  combina- 
tion, nor  .would  it  be  a  combination  to  do  that  which  is  unlawful 
either  as  a  means  or  an  end ;  but  it  would  clearly  be  a  combi- 
nation to  injure  and  oppress,  and  as  such  unlawful. 

There  is  a  radical  distinction  between  a  combination  of  em- 
ployees for  the  purpose  of  oppressing  and  injuring  other  em- 
ployees and  a  combination  of  employees  for  the  purpose  of 
carrying  to  a  successful  issue  some  controversy  with  the  em- 
ployer. The  courts  recognize  the  right  of  workingmen  to 
combine  together  for  the  purpose  of  bettering  their  condition, 
and  in  endeavoring  to  attain  their  object  they  may  inflict 
more  or  less  inconvenience  and  damage  upon  the  employer; 
but  a  threat  to  strike  unless  their  wages  are  advanced  is  some- 
thing very  different  from  a  threat  to  strike  unless  workmen 
who  are  not  members  of  the  combination  are  discharged.  In 
either  case  the  inconvenience  and  damage  inflicted  upon  the 
employer  is  the  same;  but  in  the  one  case  the  means  used  are  to 
attain  a  legitimate  purpose,  namely,  the  advance  of  their  own 
wages,  and  the  injury  inflicted  is  no  more  than  is  lawfully  in- 
cidental to  the  enjoyment  of  their  own  legal  rights.    In  the 
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other  case  the  object  sought  is  the  injury  of  a  third  party;  and 
while  it  may  be  argued  that  indirectly  the  discharge  of  the 
non-union  employees  will  strengthen  and  benefit  the  union 
and  thereby  indirectly  benefit  the  union  workmen,  the  bene- 
fit to  the  members  of  tl^e  combination  is  so  remote  as  com- 
pared to  the  direct  and  immediate  injury  inflicted  upon  the 
non-union  workmen  that  the  law  does  not  look  beyond  the 
immediate  loss  and  damage  to  innocent  parties  to  the  remote 
benefits  that  might  result  to  the  union. 

§518.  The  strike  —  Definition  of.— A  strike  is  the  quit- 
ting of  work  by  a  body  of  workmen  in  accordance  with  a  plan 
pre-arranged  by  a  combination  of  workmen,  for  the  purpose  of 
inducing  or  coercing  an  employer,  by  subjecting  him  to  incon- 
venience or  to  loss  and  damage,  in  order  that  the  combination 
may  attain  its  object.^ 

iJn  Farmers'  Loan  &  Trust  Ckx  ▼.  reduction  of  wages;  as  to  strike  for 
N.  P.  R  Ca,  00  Fed.  R.  803,  the  court  higher  pay,  or  shorter  hours  of  work.' 
said  at  page  819:  "The  term '  strike '  Bouvier  defines  it:  *  A  combined  ef - 
has  been  variously  defined.  ByWor-  fort  of  workmen  to  obtain  higher 
cester,  *  To  cease  from  work  in  order  wages  or  other  concessions  from 
to  extort  higher  wages  as  workmen ; '  their  employers  by  stopping  work  at 
by  Webster,  *  To  quit  work  in  a  body,  a  preconcerted  tima'  The  defini- 
or  by  combination  in  order  to  com-  tion  sanctioned  by  the  court  of  ap- 
pel  their  employers  to  raise  their  peals  of  New  York  in  Railway  Ca 
wages;'  the  Encyclopedia  Diction-  v.  Bowns,  58  N.  Y. 581,  and  embodied 
ary,  '  The  act  of  workmen  in  any  by  Mr.  Anderson  in  his  law  diction- 
trade  or  branch  of  industry  when  ary,  is:  'A  combination  among 
they  leave  their  work  with  the  ob-  laborers,  or  those  employed  by  oth- 
ject  of  compelling  the  master  to  ers,  to  compel  an  increase  of  wages, 
concede  certain  demands  made  by  change  in  the  hours  of  labor,  a 
them,—  as  an  advance  of  wages,  the  change  in  the  manner  of  conducting 
withdrawal  of  a  notice  of  reduction  the  business  of  the  principal,  or  to 
of  wages,  a  shortening  of  the  hours  enforce  some  particular  policy  in 
of  work,  the  withdrawal  of  any  ob-  the  character  of  the  number  of  men 
noxious  rule  or  regulation,  or  the  employed,  or  the  lika'  Mr.  Black, 
like;'  the  Imperial  Dictionary,  'To  in  his  law  dictionary,  defines  it  to 
quit  work  in  order  to  compel  an  in-  be:  *The  act  of  a  party  of  workmen 
crease  or  prevent  a  reduction  of  employed  by  the  same  master,  in 
wages; '  the  Century  Dictionary,  stopping  work  all  together  at  a  pre- 
'To  press  a  claim  or  demand  .by  co-  concerted  time,  and  refusing  to  con- 
ercive  or  threatening  action  of  some  tinue  until  higher  wages  or  shorter 
kind;  in  common  usage,  to  quit  time  or  some  other  concession  is 
work  along  with  others,  in  order  to  granted  to  them  by  the  employer.'" 
compel  an  employer  to  accede  to  And  the  court  suggested  the  folio w- 
^Bome  demand,  as  for  increase  of  pay,  ing  as  a  more  exact  definition  of  a 
or  to  protest  against  something,  as  a  strike:  '*  A  combined  effort  among 
27 
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§  519,  Elements  of  a  strike. — It  id  apparent  from  the  def- 
inition above  suggested  that  a  strike  embraces  the  following 
elements: 

(1)  A  combination  of  employees, —  This  combination  usually 
takes  the  form  of  a  union  among  the  employees,  which  may 

workmen  to  compel  the  master  to  of  the  term  proffered  to  the  court  at 
the  concession  of  a  certain  demand,  the  argument,  recognized  by  the 
by  preventing  the  conduct  of  his  labor  organizations  of  the  country, 
business  until  compliance  with  the  was  this:  'A  strike  is  a  concerted 
demand.  The  concerted  cessation  of  cessation  of  or  refusal  to  work  until 
work  is  but  one  of,  and  the  least  or  unless  certain  conditions  which 
effective  of,  the  means  to  the  end;  obtain  or  are  incident  to  the  terms 
the  intimidation  of  others  from  en-  of  the  employment  are  changed.  The 
gaging  in  the  service,  the  interfer-  employee  declines  to  longer  work, 
ence  with,  and  the  disabling  and  de-  knowing  full  well  that  the  employer 
struction  of,  property,  and  resort  to  may  immediately  employ  another  to 
actual  force  and  violence,  when  fill  his  place;  also  knowing  that  he 
requisite  to  the  accomplishment  of  may  or  may  not  be  re-employed  or 
the  end,  being  the  other,  and  more  returned  to  service.  The  employer 
effective,  means  employed.''  has  the  option  of  acceding  to  the  de- 
Commenting  upon  the  several  defi-  mand  and  returning  the  old  employ- 
nitions,  Judge  Jenkins  of  the  seventh  ees  to  service,  of  employing  new  men* 
circuit  said:  "  Whichever  definition  or  of  forcing  conditions  under  which 
may  be  preferred — and  possibly  no  the  old  men  are  glad  to  return  to 
one  of  them  is  precisely  accurate—  service  under  the  old  conditions.* 
there  are  nmning  through  aU  of  This  latter  definition  recognizes  the 
them  two  controlling  ideas:  First,  by  idea  of  cessation  of  labor,  but  not  an 
compulsion  to  extort  from  the  em-  abandonment  of  employment  Itsug- 
ployer  the  concession  demanded;  gests  that  the  latter  may  result  at 
second,  a  cessation  of  labor,  but  not  the  option  of  the  master.  It  does  not 
the  abandonment  of  employment,  in  terms  declare  a  combination  to 
The  stoppage  of  work  is  designed  to  extort,  or  to  oppress,  or  to  interfere 
be  temporary,  continuing  only  until  in  any  way  with  the  business  of  th& 
the  accomplishment  of  the  design,  employer,  except  as  injury  might  re- 
and  upon  its  accomplishment  the  re-  suit  as  an  incident  to  the  cessation 
sumption  of  employment.  The  ces-  of  service.  If  the  latter  be  the  cor- 
sation  of  labor  is  not  a  bona  flde  dis-  rect  definition  of  a  strike,  society  has 
solution  of  contractual  relations  and  been  needlessly  alarmed.  I  doubt  if 
an  abandonment  of  the  employment,  in  the  light  of  the  history  of  strikes 
but  is  designed  as  a  means  of  coer-  the  child  would  be  recognized  by 
cion  to  accomplish  the  desired  result,  this  baptismal  name.  One  who  has 
The  cessation  of  labor  is  prearranged  read  the  history  of  the  strike  at 
by  the  body  of  men  through  their  Homestead,  with  its  cruel  murders 
organizations,  and  is  to  take  effect  and  barbarous  torture;  one  who  has 
simultaneously  at  a  stated  time,  for  read  of  the  various  strikes  on  rail- 
the  purpose  of  preventing  the  master  ways,  when  cars  were  fired,  rails 
from  continuing  his  business,  and  to  torn  up,  engines  demolished,  and  life 
compel  him  to  submit  to  the  dicta-  destroyed;  one  who  has  read  of  the 
tion  of  his  servants.    The  definition  not  infrequent  summoning  of  the 
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have  been  in  existence  for  a  long  time  prior  to  the  strike,  and 

which  may  and  usually  does  have  many  other  objects  than 
those  involved  in  a  particular  strike;  but  it  frequently  hap- 
pens that  the  association  or  union  is  effected  for  the  purpose  of 

militia  by  the  authorities  of  the  state  history  of  striices  declares  that  this  in- 
to put  down  riot  and  turbulence —  timidation  has  always  taken  the 
the  universal  concomitants  of  a  shape  of  threats  and  personal  vio- 
strike  —  would  hardly  yield  assent  to  Icnce.  Constructive  violence  has 
the  definition  suggested  as  even  failed  in  large  measure  to  prevent 
faintly  conveying  the  true  idea  of  a  the  continuance  of  operation  of  busi* 
strike,  as  known  of  all  men.  The  ness  by  the  master.  Naturally,  there- 
only  force  suggested  is  the  force  of  fore,  we  find  resort  to  actual  vio- 
inertia,  the  compulsion  wrought  by  lence — the  destruction  of  property, 
cessation  from  labor.  Such  a  strike  the  disabling  of  railway  trains,  and 
would  be  a  harmless  affair,  and  gen-  the  like."  Farmers'  Loan  &  Trust 
erally  inoperative  to  effect  the  end  Ckx  v.  N.  P.  R  Co.,  60  Fed.  R  803. 
designed.  It  could  be  availing  only  Commenting  upon  the  foregoing 
by  the  combination  of  the  entire  views,  Mr.  Justice  Harlan,  sitting  in 
labor  force  of  the  country  —  in  the  the  court  of  appeals,  said  (Arthur 
.  nature  of  things  impracticabla  Un-  et  aL  v.  Oakes  et  aL,  68  Fed.  R.  810 — 
less  by  other  coercive  measures  the  this  is  the  same  case  under  a  differ- 
employer  is  prevented  from  obtain-  ent  title):  "If  the  word  'strike' 
ing  men  in  the  place  of  those  who  means  in  law  what  the  circuit  court 
should  cease  to  work,  a  strike  would  held  it  to  mean,  the  order  of  injuno- 
be  a  mere  weapon  of  straw.  That  is  tion,  so  far  as  it  relates  to  strikes,  is 
well  understood  by  these  organiza-  not  liable  to  objection  as  being  in 
tions.  While  according  to  the  defi-  excess  of  the  power  of  a  court  of 
nition  the  employee  knows  *'  full  equity.  Indeed,  upon  the  facts  pre- 
well  that  the  master  may  immedi-  sented  by  the  receivers  and  admitted 
ately  hire  another  to  fill  his  place,"  by  the  motion  of  the  interveners,  it 
he  also  knows  full  well  that  that  was  made  the  duty  of  the  court  to 
must,  at  all  odds,  be  prevented  if  the  exert  its  utmost  authority  to  protect 
strike  is  to  be  made  successful  Con-  both  the  property  in  its  charge  and 
sequently  the  organizations  provide,  the  interests  of  the  public  against  all 
as  confessed  at  the  argument,  for  strikes  of  the  character  described  in 
the  expulsion  and  social  ostracism  the  opinion  of  the  circuit  judge.  But 
of  all  members  of  the  organizations  in  our  judgment  the  injunction  was 
who  should  not  abandon  work  when  not  sufiiciently  specific  in  respect  to 
the  order  to  strike  is  given,  or  who  strikes.  We  are  not  prepared,  in  the 
should  seek  to  fill  the  place  of  a  absence  of  evidence,  to  hold,  as  mat- 
striking  member.  Thus  one  of  the  ter  of  law,  that  a  combination  among 
most  effective  engines  of  compulsion  employees,  having  for  its  object  their 
is  brought  to  bear  upon  unwilling  orderly  withdrawal  in  large  numbers 
members  to  effect  the  design  of  the  or  in  a  body  from  the  service  of  their 
combination.  With  respect  to  labor-  employers,  on  account  simply  of  a 
ers  not  members  and  willing  to  work,  reduction  in  their  wages,  is  not  a 
other  and  not  less  effective  means  of  'strike,'  within  the  meaning  of  the 
intimidation  must  be  and  are  em-  word  as  commonly  used.  Such  a 
ployed  in  prevention  of  labor.    The  withdrawal,  although  amounting  to 
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enforcing  some  particular  demands  by  means  of  the  particular 
strike.  But  whether  the  union  be  of  long  existence  or  the 
association  is  formed  for  the  time  being  to  meet  an  emergency, 
a  combination  is  absolutely  essential,  since  there  could  be  no 
simultaneous  quitting  of  employment  for  the  purpose  of  attain- 
ing some  object  unless  there  is  a  confederating  together. 

(2)  Quitting  work  08  a  body. —  This  is  essential  to  make  the 
strike  eflfective,  for  otherwise  the  inconvenience  and  injury  in- 
flicted upon  the  employer  is  minimized.  It  sometimes  happens 
that  all  the  employees  who  have  combined  together  and  agreed 
upon  a  strike  do  not  quit  work  simultaneously,  but  some  re- 
main for  days  at  work  in  their  several  departments,  leaving 
at  the  end  of  the  week,  or  at  the  end  of  some  particular  job, 
as  the  case  may  be;  but  even  in  such  instances  the  employees 
who  remain  for  a  time  being  do  so  only  with  the  permission 
of  the  combination.  As  a  rule  the  very  object  of  the  simul- 
taneous cessation  of  work  is  to  inflict  the  largest  possible  loss 
upon  the  employer;  therefore  it  is  the  custom  for  strikers  to 
lay  down  their  tools  at  a  given  moment,  whether  that  moment 
be  at  the  close  of  a  working-day  or  during  any  hour  of  that 
day.  As  a  necessary  consequence,  not  only  great  inconvenience 
but  great  pecuniary  loss  is  usually  inflicted  upon  the  employer, 
who  is  kept  in  ignorance  as  to  the  exact  time  when  the  strike 
will  occur  and  sometimes  has  no  intimation  whatsoever  that  a 
strike  is  pending. 

(3)  Damage  of  the  eniployer, — The  object  of  a  strike  being 
the  infliction  of  either  inconvenience  or  loss  and  injury  upon 

a  strike,  is  not,  as  we  have  already  or  men;  or  it  may  be  simply  iUegal, 
said,  either  iUegal  or  criminal."  as  if  it  be  the  result  of  an  agreement 
And  the  learned  justice  quoted  depriving  those  engaged  in  it  of  their 
with  approval  the  following  by  Sir  liberty  of  action,  similar  to  tliat  by 
James  Hannen  (see  Farrer  v.  Close,  which  the  employers  bound  them- 
L.  R.  4  Q.  R  602):  ''I  am,  however, of  selves  in  the  case  of  Hilton  v.  Eck- 
opinion  that  strikes  are  not  neces-  ersley,  6  EL  &  Bl.  47, 66;  or  it  may  be 
sarily  illegal  A  strike  is  properly  perfectly  innocent,  as  if  it  be  the  re- 
defined as  'a  simultaneous  cessation  suit  of  the  voluntary  combination  of 
of  work  on  the  part  of  the  work-  the  men  for  the  purpose  only  of  bene- 
men;'  and  its  legality  or  illegality  fiting  themselves  by  raising  their 
must  depend  on  the  means  by  which  wages,  or  for  the  purpose  of  compel- 
it  is  enforced,  and  on  its  objects.  It  ling  the  fulfillment  of  an  engagement 
may  be  criminal,  as  if  it  be  a  part  of  entered  into  between  employers  and 
a  combination  for  the  purpose  of  in-  employees,  or  any  other  lawful  pur- 
juring  or  molesting  either  masters  pose." 
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the  employer,  it  is  usually  so  conducted  as  to  inflict  the  greatest 
possible  damage  under  all  the  circumstances.  Employees  may 
simultaneously  quit  their  employment  without  inflicting  any 
injury  whatsoever  upon  the  employer.  These  cases  are  not 
frequent,  but  occur  when  the  quitting  is  announced  sometime 
in  advance,  or  takes  place  at  the  termination  of  some  particu- 
lar job  or  the  completion  of  some  particular  piece  of  work. 

§  620.  The  ^^  sympathetic  *'  strike. — ^A  strike  is  designated 
as  a  "  sympathetic  "  strike  where  the  striking  employees  have 
no  demands  or  grievances  of  their  own,  but  strike  for  the  pur- 
pose of  indirectly  aiding  other  unions  or  organizations  who 
have  struck.^ 

§  521.  A  strilce  may  be  legal  or  illegaK — A  strike  is  not 
necessarily  illegal.  Its  legality  depends  entirely  upon  its  ob- 
ject and  the  means  by  which  it  is  enforced.  It  is  criminal  if 
any  of  the  objects  of  the  combination  embrace  a  criminal  pur- 
pose; it  amounts  to  civil  conspiracy  if  the  object  of  the  com- 
bination is  to  injuriously  oppress  others;  or  it  may  be  entirely 
legal  if  it  be  the  result  of  voluntary  combination  and  action 
among  the  employees  for  the  purpose  solely  of  benefiting  them- 
selves by  raising  their  wages,  or  for  any  other  lawful  purpose, 
and  is  conducted  in  a  lawful  manner.* 

§  522.  The  following  fundamental  propositions  determine 
the  legality  or  illegality  of  any  given  strike: 

Employees  have  the  same  right  to  combine  together  for  the 
lawful  advancement  of  their  interests  that  employers  have,  and, 
providing  there  is  no  continuing  contract  of  employment,  and 
no  violation  of  any  duty  arising  out  of  the  nature  and  char- 
acter of  the  service,  employees  acting  as  a  combination  have 
the  same  right  to  leave  as  a  body  that  the  employer  has  to  dis- 
miss, providing  always  that  the  action  of  the  combination  is 
for  the  purpose  of  advancing  the  legitimate  interests  of  its 

^  The  great  strike  of  the  American  employees  by  demanding  that  tlie 

Railway  Union,  of  1894,  was  of  a  various    railway   companies    cease 

**  sympathetic  "  character.    The  orig-  hauling  Pullman  cars,  and  by  inau- 

inal  grievance  was  entirely  between  gurating  a  strike  of  railway  employ- 

tbe  Pullman  Palace  Car  Ca  and  its  ees  upon  ail  the  roads  refusing  to  ac- 

employees  in  the  small  town  of  Pull-  cede  to  that  demand, 

man,  a  short  distance  from  Chicaga  ^  Arthur  et  aL  v.  Oakes  et  aL,  63 

The  American    Railway  Union  at-  Fed.  R  310. 
tempted  to  aid  the  striking  Pullman 
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members,  and  not  for  the  pnrpose  of  oppressing  or  injaring 
Others. 

§  533.  As  commonly  understood,  the  term  ^'strike"  means 
the  quitting  of  work  by  employees  in  a  body  in  accordance 
with  a  pre-arranged  plan,  the  object  being  to  coerce  the  em- 
ployer into  granting  some  demand  by  inflicting  upon  him  the 
greatest  possible  damage.  But  before  a  strike  can  be  pro- 
nounced illegal  the  object  in  view  as  well  as  the  means  to  be 
employed  must  be  taken  into  consideration.  If  the  object  be 
simply  to  advance  the  interests  of  the  employees  without  in- 
juring or  oppressing  some  third  person,  then  the  strike  is  not 
illegal,  even  though  some  inconvenience,  loss  or  damage  result 
to  the  employer.  For  instance,  workmen  may  combine  to- 
gether to  secure  an  advance  of  wages,  shorter  hours,  or  some 
other  legitimate  advantage,  and  they  may  consult  with  their 
employers,  and  if  they  fail  to  agree  they  may  notify  their  em- 
ployers that  they  will  leave  the  work  in  a  body ;  and  even  though 
their  quitting  may  leave  the  employer  for  the  time  being  with- 
out any  employees,  and  thereby  occasion  him  great  loss  and 
inconvenience,  still  the  action  of  the  employees  cannot  be  con- 
demned as  illegal  unless  they  violate  some  continuing  contract 
or  abandon  their  employment  under  such  circumstances  as  to 
wantonly  and  maliciously  inflict  great  injury  to  property  or 
threaten  loss  of  life.  And  in  this  connection  it  may  be  said  that  a 
combination  comes  dangerously  near  being  a  civil  conspiracy  if, 
in  agreeing  upon  a  strike  and  actually  striking,  it  chooses  an 
hour  when  the  condition  of  the  work  in  hand  is  such  that  the 
abandonment  of  the  work  is  equivalent  to  an  actual  and  wilful 
destruction  of  the  property.  There  is  little  distinction  between 
the  wanton  or  malicious  destruction  of  property  and  the  aban- 
donment of  an  occupation  at  a  moment  when  the  employees 
know  that  great  and  irreparable  loss  must  occur  to  the  work 
in  hand  by  reason  of  lack  of  attention.  A  combination  which 
chooses  that  moment  for  striking  which  will  occasion  the  great- 
est destruction  of  property  by  reason  of  lack  of  attention 
amounts  to  a  civil  conspiracy.  Such  means  are  not  the  legiti- 
mate pursuit  of  a  lawful  end.  There  is  a  very  great  difference 
between  striking  with  the  immediate  object  of  injuring  and 
destroying  property  that  needs  for  a  time  immediate  attention 
and  striking  with  simply  the  object  of  attaining  a  legitimate 
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end  by  inflicting  upon  the  employer  the  inconvenience  and 
loss  which  are  commonly  incidental  to  the  unexpected  deser- 
tion of  employees. 

§  624.  Where  eighteen  journeymen  tailors  employed  in  one 
shop  conspired  together  to  strike  and  return  the  work  in  their 
hands  in  an  unfinished  condition,  and  did  as  a  matter  of  fact 
stop  work,  returning  the  unfinished  garments  in  such  a  condi- 
tion as  to  render  them  worthless,  and  the  employer  could  not 
get  any  journeymen  to  finish  the  work,  such  a  conspiracy  is 
actionable.' 

§  535*  Conspiracy  to  oppress  by  inducing  a  strike. — A  com- 
bination to  induce  employees  who  are  not  dissatisfied  with  the 
terms  of  their  employment  to  strike,  for  the  purpose  of  inflict- 
ing injury  and  damage  upon  the  employer,  is  illegal,  and  such 
malicious  and  illegal  interference  with  the  employer's  business 
is  actionable.^ 

^Mapstriok  et  aL  t.  Ramge  (1879),  said:  ''I  have  carefully  considered 
9  Neb.  390.  In  Jones  v.  Baker  et  aL,  the  elaborate  arguments  of  counsel, 
7  Ck>w.  445,  a  merchant  tailor  was  en-  and  examined  the  numerous  author- 
gaged  in  carrying  on  a  profitable  ities  referred  ta  For  lack  of  time  I 
trade,  the  successful  prosecution  of  can  only  state  my  conclusions: 
which  depended  largely  on  a  knowl-  "  1.  All  the  material  averments  are 
edge  of  certain  things  known  to  very  either  stated  positively,  or  the  source 
few  people.  A  party  conspired  with  of  information  is  sufficiently  indi- 
his  foreman  to  obtain  the  secrets  of  cated. 

the  business,  and  did  obtain  them,  "2.  The  facts  stated  in  the  com- 
and  was  thereby  enabled  to  become  plaint  and  affidavit  constitute  a  legal 
a  successful  rival  in  the  trade  and  cause  of  action  against  all  the  de- 
injure  the  merchant  tailor.  The  fendants,  for  the  actual  damages  suf- 
combination  between  the  foreman  fered,  for  the  following  reasons: 
and  competitor  amounted  to  an  ac«  '*  (a)  The  plaintiff  was  engaged  in 
tionable  conspiracy.  In  these  ac-  the  legal  calling  of  a  common  car- 
tions  actual  conspiracy  need  not  be  rier,  owning  vessels,  lighters  and 
proved;  it  may  be  inferred  from  cir-  other  craft  used  in  its  business,  in 
cumstanoes,  among  which  are  the  the  employment  of  which  numerous 
acts  of  the  parties  in  doing  the  in-  workmen  were  necessary,  who,  as  the 
jury  which  was  the  object  of  the  complaint  avers,  were  employed 
conspiracy.  *  upon  terms  as  to  wages  which  were 

2  Old  Dominion  S.  S.  Ca  v.  Mo-  just  and  satisfactory.*     (6)  The  de- 

Kenna  et  al.,  80  Fed  R.  48.  This  was  fendants  not  being  in  plaintiff's  em- 

«n  action  to  recover  $20,000  damages  ploy,  and  without  any  legal  justifi- 

aUeged  to  have  been  sustained  by  cation,  so  far  as  appears — a  mere 

the  Old  Dominion  Steam  Ship  Ca  dispute  about  wages,  the  merits  of 

through  the  unlawful  action  of  de*  which  are  not  stated,  not  being  any 

fendants  in  a  strike  of  longshoremen,  legal  justification, —  procured  plaint- 

In  deciding  the  case  Judge  Brown  iff's  workmen,  in  this  city  and  in 
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Workmen  may  combine  for  the  purpose  of  peaceably  and 
without  intimidation  persuading  their  fellow- workmen  to  strike, 
in  order  to  obtain  an  advance  in  wages,  and  they  may  lawfully 
pay  the  expenses  of  those  who  strike;  and  in  this  connection 
they  may  post  up  in  their  assembling  room  a  list  of  persons 
who  have  contributed  to  the  fund  for  the  support  of  those  who 
have  struck.^ 

southern  ports,  to  quit  work  in  a  intimidations,  and  refused  to  per- 
body,  for  the  purpose  of  inflicting  in-  form  existing  contracts  and  with- 
jury  and  damage  upon  the  plaintiff  held  their  former  customary  busi- 
until  it  should  accede  to  the  defend-  ness,  greatly  to  the  plaintiff's  dam- 
ants*  demands,  and  pay  southern  ne-  ag&  (d)  The  acts  last  mentioned 
groes  the  same  wages  as  New  York  were  not  only  illegal,  rendering  the 
longshoremen,  which  the  plaintiff  defendants  liable  in  damages,  but 
was  under  no  obligation  to  grant;  also  misdemeanors  at  common  law, 
and  such  procurement  of  workmen  as  well  as  by  section  168  of  the  Penal 
to  quit  work  being  designed  to  in-  Code  of  this  state." 
fiict  injury  on  the  plaintiff,  and  not  ^  Rogers  et  al  v.  Evarts  et  aL  (1891),. 
being  justified,  constituted  in  law  a  17  N.  Y.  Supp^  264  Referring  to  the 
malicious  and  illegal  interference  issues,  Smith,  J.,  said:  **The  oom- 
with  the  plaintiff's  business,  which  plaint  in  the  action  alleges  that  after 
is  actionabl&  (c)  After  the  plaint-  the  defendants  had  entered  upon  the 
iff's  workmen,  through  the  defend-  strike,  and  others  had  been  employed 
ants'  procurement,  had  quit  work,  to  take  their  places,  in  the  plaintiffs* 
the  defendants,  for  the  further  un-  factory,  the  defendants  coerced  and 
lawful  purpose  of  compelling  the  induced  the  said  new  employees  to 
plaintiff  to  pay  such  a  rate  of  wages  leave  the  plaintiffs'  employ  by 
as  they  might  demand,  declared  a  threats,  violence,  intimidation  and 
boycott  of  the  plaintiff's  business  persuasion.  Upon  the  trial  the  de- 
and  attempted  to  prevent  the  plaint-  fendants'  counsel  admitted  that  it 
iff  from  carrying  on  any  business  as  was  a  violation  of  law  to  induce  a 
common  carrier,  or  from  using  or  servant  to  leave  his  master's  employ- 
employing  its  vessels,  lighters,  etc.,  ment,  or  to  induce  workmen  to  re- 
in that  business,  and  endeavored  to  frain  from  entering  into  employment, 
stopalldealingsof  other  persons  with  by  means  of  any  threat  or  violence; 
the  plaintiff,  by  sending  threatening  and  it  was  further  conceded  by  the 
notices  or  messages  to  its  various  cus-  defendants'  counsel  that  it  was  a  vio* 
tomers  and  patrons,  and  to  the  agents  lation  of  law  for  strikers  to  assemble 
of  various  steamship  lines,  and  to  before  a  manufactory  in  such  num- 
wharfingers  and  warehousemen  usu-  bers  as  to  intimidate  those  who 
ally  dealing  with  the  plaintiff,  de-  were  working  therein.  Upon  the 
signed  to  intimidate  them  from  hav-  making  of  these  concessions  by  the 
ing  any  dealings  with  it,  through  defendants'  counsel,  plaintiffs'  coun- 
threats  of  loss  and  expense  in  case  sel,  at  the  suggestion  of  the  court, 
they  dealt  with  the  plaintiff  by  re-  refrained  from  offering  any  evidence 
ceiving,  storing  or  transmitting  its  to  sustain  such  allegations  of  their 
goods,  or  otherwise;  and  various  per-  complaint  The  plaintiffs'  right  to 
sons  were  deterred  from  dealing  with  an  injunction  herein,  upon  the  con^ 
the  plaintiff  in  consequence  of  such  cessions  and  upon  the  evidence,  must,. 
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§  526«  While  the  proposition  has  been  laid  down  broadly 
that  any  person  who  knowingly  entices  away  the  servant  of 
another,  and  thereby  induces  him  to  violate  his  contract  with 
his  employer,  is  liable  to  the  employer  for  damages  actually 
sustained,^  this  doctrine  has  been  challenged  in  New  York,  and 
an  injunction  against  the  enticing  away  of  the  servant  has  been 
refused  ^  in  a  case  wherein  the  court  said :  '^  I  am  not  satisfied 
with  the  reason  of  the  rule.  In  the  case  of  no  other  contract 
does  a  man  render  himself  liable  as  for  tort  by  inducing  its 
violation  by  persuasion.  I  can  see  no  reason  why  the  contract 
of  service  should  be  made  an  exception.  The  servant  is  the 
equal  in  law  of  the  master.  He  contracts  with  the  master 
upon  equal  footing.  Under  the  old  common  law  the  servant's 
condition  was  quite  different.  His  position  was  more  that  of 
a  slave.  With  the  advance  in  civilization  the  reason  for  the 
rule  has  entirely  passed  away.  It  is,  at  least,  a  matter  of  grave 
doubt  whether  such  right  of  action  will  ever  be  sustained  in 
this  state.  An  injunction  is  an  extraordinary  remedy.  It 
should  not  be  granted  in  cases  of  doubtful  right;  and  the 
plaintiffs'  prayer  must  be  denied  unless  they  can  establish  their 
right  within  some  other  rule  of  law."  • 

The  tendency  of  modern  thought  and  judicial  decisions  is 

as  against  the  striking  cigar-makers,        ^  See  Wood's  Master  and  Servant, 

stand   upon    one   of  two  grounds:  8ec&  230, 331,  and  the  following  cases: 

First  That  the  plaintiffs  have  such  Lumley  v.  Oye,  2  EL  &  Bl.  216;  Mil- 

H  right  to  the  service  of  those  in  their  burne  v.  Byrne,  1  Cranch,  C.  C.  289; 

employment   that   any  enticement  Fed.  Cas.  No.  9542;  Jones  v.  Blocker, 

therefrom  is  a  legal  violation  of  such  43  Ga.  381 ;  Salter  v.  Howard,  id.  601; 

right    Second.  That  plaintiffs  had  Keane  v.  Boycott,  2  H.  61. 512;  Sykes 

the  right  to  perfect  freedom  in  the  v.  Dixon,  9  Adol.  &  E.  098;  Hartley 

management  of  their  business,  which  v.  Cummings,  5  C.  R  247;  Pilking- 

included  the  right  to  procure  service  ton  v.  Scott,  15   Mees.  &  W.  557; 

for  such  price  as  they  might  choose  Walker   v.  Cronin,  107   Mass.   555; 

to  pay,  and  as  might  secure  to  them  Carew  v.  Rutherford,  106  Mass.  1 ; 

such  service,  without  obstruction  by  Gunter  v.  Aston  4  J.  B.  Moore.  12; 

defendants;  and  that  the  defendants'  Bowen  v.  Hall,  6  Q.  R  Div.  383;  Bixby 

acts  constituted  an  illegal  trespass  v.  Dunlap,  56  N.  H.  456;  Haskins  v. 

upon  this  right    As  against  the  do-  Royster,  70  N.  C.  601;   Dickson  v. 

f endants  who  are  connected  with  the  Dickson,  33  La.  Ann.  1261. 
publication  of  the  Leader,  the  plaint-       ^  Rogers  et  al.  v.  Evarts  et  al  (1891), 

iffs'  right  to  an  injunction  must  rest  17  N.  Y.  Supp.  264. 
upon  the  fact  that  they  have  encour-       '  See  Harvester  Ca  v.  Meinhardt» 

aged  and  abetted  some  illegal  act  of  9  Abb.  N.  C.  898;  Cooley,  Torts,  p.  280. 
the  strikers.*' 
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the  enlargement  of  the  right  of  combination,  whether  of  capital 
or  labor.  "  Irrespective  of  any  statute,  I  think  the  law  now 
{)ermit8  workmen,  at  least  within  a  limited  territory,  to  com- 
bine together,  and  by  peaceable  means  to  seek  any  legitimate 
advantage  in  their  trade.  The  increase  of  wages  is  sach  an 
advantage.  The  right  to  combine  involves  of  necessity  the 
right  to  persaade  all  co-laborers  to  join  the  combination.  This 
right  to  persaade  co-laborers  involves  the  right  to  persuade 
new  employees  to  join  the  combination.  This  is  but  a  corollary 
of  the  right  of  combination."  * 

There  may  be,  however,  cases  in  which  persuasion  and  en- 
treaty are  not  lawful  instruments  to  effect  the  purposes  of  a 
strike.  Persuasion  and  entreaty  may  be  used  in  such  a  manner 
and  with  such  persistency  and  under  such  conditions  as  to  con- 
stitute intimidation.  Their  use  then  becomes  a  violation  of 
law.* 

§  527*  Lawlessness  not  an  essential  element  in  a  strike. — 
Owing  to  the  fact  that  so  many  strikes  are  accompanied  by 
acts  of  lawlessness  on  the  part  of  the  striking  employees,  who 
seek  to  prevent  other  workmen  from  taking  their  places,  the 
strike  as  a  means  to  obtain  a  legitimate  end  has  fallen  into  no 
little  disrepute,  and  even  courts  have  come  to  consider  that 
the  lawlessness  following  a  strike  is  in  some  manner  one  of  its 
necessary  incidents.  Such  is  not  the  case.  The  determination 
to  strike  unless  certain  demands  are  granted  is  one  thing,  while 
the  prevention  of  other  workmen  from  taking  the  places  of  the 
strikers  is  quite  another  thing,  and  the  one  has  no  necessary 
relation  to  the  other. 

§  538.  Conspiracy  to  coerce  workmen  to  Join  nnion« — Com- 
binations designed  to  coerce  workmen  to  become  members  of 
a  union,  or  the  object  of  which  is  to  interfere  with,  obstruct, 
vex  or  annoy  other  workmen  in  working,  or  in  obtaining  work 
because  they  are  not  members  of  the  union,  or  in  order  to  com- 
pel them  to  become  members,  or  the  object  of  which  is  to 
prevent  employers  from  making  just  discriminations  of  wages 
between  skillful  or  unskilful  workmen,  between  diligent  and 
lazy  workmen,  between  efficient  and  inefficient  workmen,  are 
illegal.* 

1  From  the  opinion  of  the  court  in       *  Old  Dominion  S.  S.  Ca  ▼.  Mo- 
Hogers  et  aL  v.  Everts  et  al,  supra,    Kenna  et  aL,  30  Fed.  R  4& 
-  Rogers  et  aL  v.  Evarts  et  aL,  supra. 
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§  629.  Labor  unions  and  organizations  like  other  voluntary- 
associations  must  depend  for  their  membership  upon  the  free 
and  untrammeled  choice  of  each  individual  member.  Ko  resort 
can  be  had  to  compulsory  methods  of  any  kind,  either  to  in- 
crease, keep  up  or  retain  such  membership;  nor  is  it  permissible 
for  labor  organizations  to  enforce  the  observance  of  their  by- 
laws and  regulations  through  violence,  threats  or  intimidation; 
nor  is  it  lawful  for  them  to  employ  methods  that  amount  to 
intimidation,  or  that  would  interfere  with  that  freedom  of  ac- 
tion which  is  the  right  of  every  person.* 

But  where  it  is  specifically  provided  bylaw  that  two  or  more 
persons  may  unite  and  combine  together  tg  persuade  or  en- 
courage others  by  peaceable  means  to  enter  into  a  combination 
or  union,  the  rule  of  the  common  law  is  modified,  and  mem- 
bers of  a  union  may  not  only  exclude  workmen  who  seek  to 
join  the  union,  but  may  bring  pressure  to  bear  to  prevent  work- 
men  entering,  the  employment  of  any  person  or  corporation 
with  which  the  union  is  in  controversy.' 

In  the  case  last  cited '  all  the  members  of  the  Master  Stone- 
cutters'. Association  of  the  city  of  Newark,  together  with  two 
certain  workmen,  filed  a  bill  against  the  Journeymen  Stone- 
cutters' Association,  praying  that  the  defendant  association  be 
required  to  admit  the  two  workmen  and  all  other  journeymen 
stonecutters  residing  in  Newark  as  members  of  the  association 
upon  their  paying  the  customary  dues  and  complying  with  the 
by-laws;  and  that  the  association,  its  officers,  and  all  connected 
therewith,  be  enjoined  from  denouncing  the  two  workmen  in 
question  as  "scabs,"  or  in  any  manner  persecuting  or  injuring 
them  on  account  of  their  exercising  a  lawful  trade  without 
being  admitted  to  membership  in  the  union ;  and  that  the  as- 
sociation be  enjoined  from  attempting  to  coerce  or  intimidate 
the  master  stonecutters  from  employing  the  two  workmen  or 
any  other  skilful  journeymen  whether  members  of  the  union 
or  not.* 

1  Long  Shore  Printing  Ca  v.  How-  *The  court  further  defined  the  is- 
ell,  26  Oreg.  527,  88  Paa  R.  647.  sues  as  follows:  "This  prayer  for  re- 

2  Mayer  et  aL  v.  Journeymen  Stone-  lief  is  based  on  the  allegations  that 
cutters'  Ass'n  (1890),  47  N.  J.  £q.  519,  the  master  stonecutters  complain- 
20  Atl.  R.  492.  ants  are,  in  the  prosecution  of  their 

'  Mayer  et  aL  V.  Journeymen  Stone-  business,  constantly  in  need  of  a 
cutters'  Ass'n,  suprcu  body  of  skilled  journeymen  stonecut- 
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Regarding  the  rights  of  labor  organizations  to  make  by-laws 
and  rules  for  admission  the  court  said :  "  These  organizations 
are  formed  for  purposes  mutually  agreed  upon;  their  right  ta 

make  by-laws  and  rules  for  the  admission  of  members  and  the 

ters,  in  order  to  enable  them  to  fulfill  vide  for  a  'shop  steward/  to  be 
their  contracts:  that  Hahn  and  Zim-  placed  in  every  master  stonecutt'er*s 
merman  are  such  skiUed  journeymen  shop  or  yard,  to  see  that  the  rules  of 
stonecutters,  desirous  of  obtaining  the  association  are  carried  out;  that, 
employment  at  their  trade,  but  pre-  under  the  practice  and  regulations 
vented  from  doing  so  by  the  acts  of  of  the  association,  such  'shop  stew- 
the  defendants  complained  of.  These  ard '  is  required  immediately  to  order 
are  recited  substantially  as  follows,  a  strike  of  all  the  workmen  in  any 
viz. :  That  it  is  the  avowed  purpose  shop,  if  the  employer  allows  any 
of  the  association  defendant  to  em-  journeyman  to  work  unless  he  pro- 
brace  within  its  membership  all  the  duces  a  card  of  the  association  show- 
journeymen  stonecutters  who  shall  ing  that  he  is  a  member  thereof  in 
be  permitted  to  pursue  their  trade  in  good  standing,  and  if  such  strike 
Newark  and  its  vicinity:  to  prevent  should  prove  inefficient  it  is  the  pol- 
any  journeyman  stonecutter  not  a  icy  and  practice  of  the  association  to 
member  of  the  association  from  coerce  the  employer  further  by  boy- 
working  at  his  trade  at  Newark  and  cotting  and  other  alleged  unlawful 
vicinity;  and  to  coerce  any  roaster  deeds.  That  in  the  month  of  May, 
stonecutter  to  refuse  to  employ  any  1889,  or  about  that  time,  the  associa- 
such  journeymen  not  a  member  of  tion,  by  resolution,  determined  to 
the  association.  That  the  means  admit  no  more  members  for  the  space 
adopted  by  the  association  to  accom-  of  one  year,  thus  excluding  from  em- 
plish  these  objects  are  denunciation  ployment  all  stonecutters  seeking 
and  persecution  applied  to  the  offend-  work  not  already  admitted  to  mem- 
ing"  workmen,  and  boycotting  and  bership;  that  in  the  summer  of  1889 
strikes  applied  to  the  offending  em-  the  complainants,  Hahn  and  Zim- 
ployer.  That  the  by-laws  adopted  by  merman,  who  reside  in  Essex  county, 
the  said  association  provide  that  any  with  families  dependent  on  their 
member  who  works  in  any  place  labor,  applied  for  admission  to  said 
styled  in  the  association  as  a  'scab*  association,  and  offered  to  pay  all 
8hop,'  or  who  violates  the  constitu-  dues  and  contributions,  and  to  fulfill 
tion  of  the  association,  is  to  be  de-  its  obligations  in  order  that  they 
nounced  as  a  scab,  and  forfeits  his  might  obtain  work  at  their  trade;  but 
claim  as  a  member.  That  similar  their  application  was  refused  on  no 
methods  of  coercion  are  employed  by  other  ground  than  the  said  resolution 
the  association  to  prevent  journey-  to  exclude  all  new  members;  that 
men  not  members  from  working,  afterwards  Hahn  and  Zimmerman 
and  to  deter  employers  from  giving  applied  to  two  of  the  complainant 
them  work,  by  declaring  the  shops  master  stonecutters  for  work  as  jour- 
of  such  employers  *  scab-shops,'  and  neymen,  but  they  were  refused  such 
publicly  declaring  such  workmen  as  employment  on  no  other  grounds 
'  scabs,*  and  also  as  to  both  such  than  that  they  were  not  members  of 
workmen  and  employers  by  resorting  the  association,  and  that  their  em- 
to  strikes  and  boycotts.  That  the  ployment  would  result,  under  the 
by-laws  of  the  association  also  pro-  rules  of  the  association,  in  a  general 
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transaction  of  business  is  unquestionable;  they  may  require 
such  qualifications  for  membership  and  such  formalities  of  elec- 
tion as  they  choose ;  they  may  restrict  membership  to  the  orig- 
inal promoters,  or  limit  the  number  to  be  thereafter  admitted. 
The  very  idea  of  such  organizations  is  association  mutually 
acceptable,  or  in  accordance  with  regulations  agreed  upon;  a 
power  to  require  the  admission  of  a  person  in  any  way  objec- 
tionable to  the  society  is  repugnant  to  the  scheme  of  the  or- 
ganization. While  courts  have  interfered  to  inquire  into  and 
restrain  the  action  of  such  societies  in  the  attempted  exclusion 
of  persons  who  have  been  regularly  admitted  to  membership, 
no  case  can,  I  think,  be  found  where  the  power  of  any  court 
has  been  exercised,  as  sought  in  this  case,  to  require  the  ad- 
mission of  any  person  to  original  membership  in  any  such  vol- 
untary association.  Courts  exist  to  protect  rights,  and  where 
the  right  has  once  attached  they  will  interfere  to  prevent  its 
violation,  but  no  person  has  any  abstract  right  to  be  admitted 
to  such  membership;  that  depends  solely  upon  the  action  of 
the  society,  exercised  in  accordance  with  its  regulations,  and 
until  so  admitted  no  right  exists  which  the  courts  can  be  called 
upon  to  protect  or  enforce.  Neither  is  it  clear  upon  what 
ground  of  jurisdiction  the  court  can  inquire  into  the  action  of 
the  defendant  association  in  the  passage  of  the  resolution  com- 
plained of.    It  ia  alleged  in  the  bill  that  this  was  to  shut  the 

strike  of  the  other  workmen  and  in  would  have  given  them  employment 
disaster  to  their  bnsinesa  It  is  fur-  but  from  the  danger  to  their  business 
ther  alleged  that,  in  consequence  of  which  they  knew  would  ensue,  and 
their  exclusion  by  said  association,  that  for  these  reasons  they  were 
Hahn  and  Zimmerman  have  been  de-  obliged  to  refuse,  and  did  refuse,  to 
prived  of  the  power  of  exercising  employ  the  two  men;  that  Hahn  and 
their  trade,  in  which  they  could  have  Zimmerman  are  able  and  anxious  to 
made  a  living  and  supported  their  exercise  their  trade  for  the  support 
families,  and  have  been  compelled  to  of  their  families,  and  that  all  of  the 
abandon  their  trade  and  work  at  in-  master  stonecutters  complainants  are 
ferior  labor  with  lower  wages:  that  in  need  of  their  services  as  stonecut- 
two  master  stonecutters  complain-  ters  and  willing  to  give  them  em- 
ants  were,  at  the  time  of  the  appli-  ployment;  that  the  two  are  only 
cation  by  Hahn  and  Zimmerman  to  prevented  from  working,  and  said 
the  defendant  association  for  mem-  employers  from  giving  them  work, 
bership,  in  need  of  larger  numbers  of  by  the  exclusion  of  them  from  the 
skilled  journeymen  stonecutters  than  association,  and  the  coercion  of  the 
they  oould  obtain  from  among  the  employers  to  refuse  them  work  be- 
members   of   the    association,    and  cause  they  are  not  members." 
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door  to  admissioB  to  membership  for  one  year,  and  to  confine 
employment  to  the  present  membership.  It  appears  from  the 
testimony,  however,  that  it  was  passed  to  prevent  the  admis- 
sion of  persons  known  as  ^  harvesters.'  This  is  a  term  nsed 
in  the  trade  to  designate  foreigners,  skilled  workmen,  who 
come  to  this  country  when  work  is  plenty  and  wages  high, 
get  employment,  and  in  the  winter  return  with  their  earnings 
to  their  homes  in  foreign  countries;  and  that  such  was  its 
scope  is  shown  by  the  fact  that  persons  not  coming  within 
that  class  were  admitted  to  membership  after  the  passage  of 
the  resolution.  In  the  light  of  national  legislation,  with  refer- 
ence to  the  importation  of  contract  labor,  it  can  scarcely  be 
said  that  such  action  is  against  the  policy  of  the  law.  But  the 
body  has  clear  right  to  prescribe  qualifications  for  its  member- 
ship; it  may  make  it  as  exclusive  as  it  sees  fit;  it  may  make 
the  restriction  on  the  line  of  citizenship,  nationality,  age,  creed 
or  profession,  as  well  as  numbers.  This  power  is  incident  to 
its  character  as  a  voluntary  association  and  cannot  be  inquired 
into,  except  on  behalf  of  some  person  who  has  acquired  some 
right  in  the  organization  and  to  protect  such  right."  * 

1  After  referring  to  the  following  tionft,  and  then  only  to  prevent  a 

cases  (Prudential  Assurance  Ckx  v.  continuing  trespass  upon  the  lands 

Knott,  L.  R  10  Ch.  App.  142;  King  of  the  complainant    Of  course,  the 

▼.    Journeymen    Tailors     of    Cam-  well  known  interference  of  the  court 

bridge,  8  Mod.  10;  The  Case  of  the  for  the  protection  of  property,  and 

Boot  and  Shoemakers  of  Philadel-  the  action  of  a  receiver,  appointed 

phia,  1806;  Old  Dominion  S.  S.  Co.  v.  by  it,  of  the  property  of  an  insolv- 

McKenna  et  aL,  30  Fed.  R  48;  New  ent  corporation,  operated  under  the 

York,  Lake  Erie  &  Western  R  R.  Ca  order  of  the  court,  and  threatened 

T.  Wenger,  17  Wkly.  Law  BuL  and  by  the  action  of  such  combination, 

Ohio  L.  J.  806;  Mogul  Steamship  Ca  stands  upon  an  established  and  well- 

T.  McOregor  et  aL,  15  Q.  K  Div.  476,  defined  basis,  to  which  no  foct  in 

21  Q.  R  Div.  544,  23  Q.  R  Div.  598;  this  case  can  apply.    It  is  true  that 

Springhead  Spinning  Co.  v.  Riley,  most  of  the  cases  cited  by  the  learned 

L.  R  6  £q.  551),  the  vice-chancellor  counsel  were  prosecutions  for  com^ 

concluded  as  follows:  "So  that,  in  binations  which    at   common   law 

the  whole  history  of  the  long-con-  are  held  to  be  criminal,  and  it  may 

tinned   struggle   which    has    been  be  urged  that  as  the  court  would  not 

going  on    between  these  combina-  interfere  by  injunction  to  prevent 

tions  on  the  one  hand,  and  the  em-  the  commission  of  crime,  no  case 

ployers  on  the  other,  there  is  but  has    been   presented  for   adjudica- 

one   reported  and   one   unreversed  tion.    Without  .stopping  to  consider 

case  where  a  court  of  equity  has,  by  whether  there  are  well-established 

its  writ  of  injunction,  attempted  to  exceptions  to  the  rule,  I  fail  to  ap- 

control  the  actions  of  these  associa-  preciate  tlie  strength  of  the  position 
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§  330.  Oppressive  rules  and  by-laws  of  unions. —  A  by-law 
providing  that  each  member  of  a  union  shall  report  in  open 
meeting  each  week  the  work  he  has  done  daring  the  week, 
and  if  it  appears  that  the  work  was  done  in  competition  with 
any  other  member  of  the  union,  the  member  domg  the  work 
shall  pay  into  the  treasury  of  the  union  a  sum  fixed  according 
to  a  scale  agreed  on,  is  void.* 

The  rules  and  by-laws  of  a  union  are  void  where  the  object 
is  a  combination  to  stifle  competition  and  create  a  monopoly 
in  a  particular  trade  or  occupation.* 

A  by-law  of  a  union  which  requires  that  all  members  of  a 
union  who  compete  with  other  members  of  the  same  union 
shall  pay  into  the  treasury,  as  a  penalty  for  the  competition, 

that  the  court  wiU  interfere  to  pre-  law.  Nothing  has  been  proved  in 
vent  an  act  which  is  not  unlawful,  this  case  to  warrant  a  finding  that 
when  it  would  not  so  interfere  to  the  defendants  have  done  or  threat- 
restrain  the  doing  of  an  iUegal  act.  ened  aught  that  is  not  legalized  by 
Whatever  may  have  beep  the  rule  this  act  of  the  legislature.  It  is  true 
of  the  conunon  law  with  reference  that  much  of  intent  is  charged  in 
to  such  acts  as  are  under  considera-  the  bill  which  might  overstep  the 
tion,  and  however  criminal  many  of  boundary  line  defined  by  the  law^ 
them  have  heretofore  been  consid-  but  there  is  no  evidence  to  sustain 
ered,  the  legislature  of  this  state  has  the  assumption  that  any  unlawful 
greatly  changed  the  law  which  de-  act  to  the  injury  of  the  complain- 
clared  combinations  to  effect  such  ants'  rights  of  property  is  threat- 
purposes  unlawful  By  the  act  of  ened  by  the  defendants.  They  have 
1888  (Kev.  Sup.,  p.  774,  §  80)  it  is  pro-  agreed  not  to  work  with  any  but 
vided  that:  '  It  shaU  not  be  unlaw-  members  of  their  association,  and 
ful  for  any  two  or  more  persons  to  not  to  work  for  any  employer  who 
unite,  combine  or  bind  themselves,  insists  on  their  doing  so,  by  with- 
by  oath,  covenant,  agreement,  alii-  drawing  from  his  employment  So 
ance  or  otherwise,  to  persuade,  ad-  long  as  they  confine  themselves  to 
vise  .or  encourage,  by  peaceable  peaceable  means  to  effect  these  ends, 
means,  any  person  or  persons  to  en-  they  are  within  the  letter  and  spirit 
ter  into  any  combination  for  or  of  the  law,  and  not  subject  to  the 
against  leaving  or  entering  or  enter-  interference  of  the  courts.  These 
ing  into  the  employment  of  any  per-  considerations  result  in  the  conclu- 
son  or  persons  or  corporationa'  In  sion  that  this  court  has  no  jurisdic- 
fact  the  policy  of  the  law  with  ref-  tion  to  grant  the  relief  prayed  for, 
erence  to  such  combinations  was  and  that  the  bill  must  be  dismissed." 
revolutionized,  and  what  before  that  ^  Bailey  et  aL  v.  Association  of  Mas- 
time  would  have  been  held  to  be  an  ter  Plumbers  of  City  of  Memphis' 
unlawful  combination  and  conspir-  (1899),  52  S.  W.  R  853. 
acy,  became  in  this  state  a  lawful  ^  Bailey  et  al.  v.  Association  of  Mas- 
association,  and  acts  which  had  been  ter  Plumbers  of  City  of  Memphis^ 
the  subject  of  indictment  became  suprcu 
inoffensive  to  any  provision  of  our 
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certain  suras  of  money  fixed  according  to  a  schedule  of  work, 
involves  two  unlawful  results:  First,  the  destruction  of  free 
and  natural  competition  among  members;  second,  the  arbi- 
trary  and  unreasonable  increase  of  prices  to  customers.* 

^  Bailey  etal.  v.  Association  of  Mas-  pay  it  to  the  associatioxL*  And  still 
ter  Plumbers  of  City  of  Memphis,  another  one  said  that  'he  usually 
4rupra,  where  the  court  said:  '^Though  added  the  amount  to  be  paid  the  as- 
the  by-law  does  not  in  terms  require  sociation  to  the  price  of  work  on 
the  member  doing  competitive  work  which  he  bid  in  competition,  but 
to  increase  the  price  he  would  other-  that  there  was  no  rule  requiring  it 
wise  exact  of  the  customer,  such  in-  doiia  If  he  ever  failed  to  do  it,  it 
<;rease  is  its  natural  tendency  and  was  because  he  forgot  it.'  No  wit- 
effect,  as  would  readily  be  supposed  ness  testified  to  a  different  course  of 
from  its  scope,  and  as  is  conclusively  business,  or  mentioned  a  single  in- 
demonstrated  by  this  record.  The  stance  in  which  the  customer  was 
president  of  the  association  testi-  not  required  to  bear  the  burden  of 
Aed  that  *  usually  he  had  added  this  this  tax  or  tariff  by  paying  a  price 
amount  (that  fixed  by  the  schedule  enhanced  to  that  extent  Though  in- 
of  the  by-law  in  question)  to  the  price  fluential  in  both  particulars,  this 
of  such  work  as  he  thought  he  was  by-law  is  not  shown  to  have  reduced 
bidding  on  in  competition  with  oth-  competition  among  the  members  of 
«rs,  but  that,  so  far  as  the  rule  of  the  the  association  so  much  as  it  en* 
dissociation  was  concerned,  he  was  at  hanced  prices.  In  the  latter  respect 
liberty  to  fix  his  own  price,  and  to  it  exerted  a  very  large  and  most  hurt- 
do  the  work  at  a  loss  if  he  saw  fit  ful  influence  upon  the  public.  The 
He  did  not  know  whether,  as  a  gen-  arbitrary  and  unreasonable  enhance- 
eral  thing,  the  members  of  the  asso-  m'ent  in  prices  was  rendered  easy, 
oiation  added  the  charges  to  the  price  and  consequently  the  more  widely 
fixed  for  their  work  or  not,  but  he  harmful  and  oppressive,  by  the  fact 
supposed  it  was  usually  done  when-  that  most  of  the  plumbers  in  the  city 
•ever  the  member  thought  the  work  of  Memphis  were  members  of  the  as- 
was  to  be  done  upon  competitive  bids.'  sociation,  and  that  an  imperative  or- 
Other  members  gave  testimony  on  dinance  of  the  municipality,  as  well 
the  same  subject  One  of  them  said :  as  the  dictates  of  health  and  comfort. 
'The  practice  of  the  members  was  required  all  inhabitants  to  prpcure 
this:  When  a  customer  would  come  and  use  many  of  the  things  for  whose 
in  to  buy  an  article  (a  tub,  for  in-  sale  and  construction  the  association 
stance),  it  would  be  assumed  that  he  exacted  the  tax  or  tariff  from  its 
would  get  prices  from  other  mem-  membera  The  provision  is  obviously 
bers.  This  would  therefore  be  under-  an  unreasonable  restraint  upon  trade, 
stood  as  a  competitive  job,  which  the  and,  being  so,  it  is  contrary  to  pub- 
member  would  have  to  report  He  lie  policy  and  void  under  the  oom- 
would  figure  the  cost,  add  his  legiti-  mon  law.  It  injuriously  affects  mat- 
mate  profit,  the  whole  amounting,  ters  of  prime  importance  and  legal 
say,  to  $30,  and  to  that  he  would  add  necessity  to  the  community  at  large, 
the  tariff  of  $7.50  on  tubs,  and  charge  by  the  impairment  of  the  oompeti- 
the  customer  $37.50.'  Another  one  tion  on  the  one  hand,  and  the  en- 
said:  *The  members  would  add  the  hancement  of  prices  on  the  other 
tariff  to  their  regular  charges,  and  hand,  and  consequently  no  supposed 


§  531.]         ILLEGAL  COMBINATIONS  OF  LABOB.  433 

§  531.  A  by-law  is  unlawful  which  provides  that  no  member 
of  the  union  shall  purchase  any  supplies  from  any  supply-house, 
manufacturer  or  dealer  who  does  not  comply  with  the  rules 
and  requirements  of  the  union.'  So  also  a  by-law  which  pro- 
vides that  no  member  shall  buy  material  of  any  kind  from  a 
jobber  who  buys  material  from  a  manufacturer  selling  to  any 
party  not  a  member  of  the  union.^  Such  by-laws  are  illegal  as 
in  restraint  of  trade  and  providing  for  a  boycott:  "The  re- 
straint is  four-fold.  It  operates  upon  members  and  upon 
dealers  who  sell  to  them,  upon  non-members  and  upon  dealers 
who  sell  to  them;  and  in  each  of  the  four  particulars  it  inter- 
rupts that  freedom  in  trade  to  which  all  of  them  were  other- 
wise entitled  and  which  the  public  is  interested  to  have  them 
enjoy.  All  members  and  non-members  were  of  right  entitled 
to  buy  from  any  and  all  dealers,  at  their  election,  yet  the  mem- 
bers are  restricted  to  dealers  who  sell  to  none  but  members, 
and  non-members  are  restricted  to  dealers  who  sell  to  none  but 
non-members;  and,  likewise,  all  dealers  were  of  right  entitled 
to  sell  to  all  persons  who  desired  to  purchase,  yet  those  of  them 
who  sell  to  members  are  forbidden  to  sell  to  others;  and  those 
who  sell  to  others  are  thereby  deprived  of  sales  to  members. 
Thus  and  to  this  extent  the  public  loses  the  benefit  of  fair  and 
free  competition,  which  it  is  always  entitled  to  have.  These  by- 
laws virtually  divided  the  trade  in  plumbing  materials  and  sup- 
plies for  Memphis  into  two  main  parts,  in  the  nature  of  combi- 
nations, one  of  them  being  represented  by  members  of  the 
association  and  dealers  who  sell  to  them  alone,  and  the  other 
being  represented  by  non-members  and  dealers  who  sell  to  them 
alone;  and  thereby  the  two  classes  are  intended  to  be  arrayed 
against  each  other,  not  in  fair  and  free  competition,  but  with 
a  view  to  the  ultimate  demolition  of  the  latter  class  and  the 
entire  control  of  the  trade  by  the  former  class.  The  underlying 
thought  is  the  destruction  of  all  competition  with  non-mem- 
bers by  driving  them  out  of  the  business,  and  the  acquisition  of 
the  whole  trade  for  members  whose  competition  among  them- 

obligation  resting  upon  it  is  capable       *  Bailey  et  al,  v.  Association  of  Mas- 
of  enforcement  in  a  court  of  justica"    ter  Plumbers  of  City  of  Memphis, 

^BaileyetaLv.  Association  of  Mas-    supra* 
ter  Plumbers  of  the  City  of  Memphis 
<1899),  52  S.  W.  R.  85a 
28 
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selves  and  whose  prices  to  customers  are  subject  to  the  illegal 
rule  already  considered.  It  is  entirely  true  ^  that,  in  the  first 
instance,  each  member  of  the  association  had  a  perfect  legal 
right  to  buy  material  and  supplies  exclusively  from  any  dealer 
or  dealers  he  might  choose,  and  each  dealer  had  an  equal  right 
to  select  members  for  his  customers  and  to  confine  his  sales  to 
them  only.  These  were  inherent  rights,  which  no  competitor 
was  authorized  to  dispute,  no  court  empowered  to  control  or 
curtail.  But,  in  our  opinion,  it  does  not  follow  from  this  un- 
doubted freedom  of  individual  member  and  of  individual  dealer 
that  all  of  the  members  may,  as  ruled  in  those  cases,  lawfully 
enter  into  a  general  and  unlimited  agreement,  in  the  form  of 
by-laws,  that  they  and  all  of  them  will  make  their  purchases, 
from  only  such  dealers  as  will  sell  to  members  exclusively. 
The  premise  does  not  justify  the  conclusion.  The  individual 
right  is  radically  different  from  the  combined  action.  The- 
combination  has  hurtful  powers  and  influences  not  possessed 
by  the  individual.  It  threatens  and  impairs  rivalry  in  trade, 
covets  control  in  prices,  seeks  and  obtains-  its  own  advance- 
ment at  the  expense  and  in  the  oppression  of  the  public.  The 
difference  in  legal  contemplation  between  individual  right  and 
combined  action  in  trade  is  seen  in  numerous  cases.  Any  one 
of  several  commercial  firms  engaged  fn  the  sale  of  India  cotton 
bagging  had  the  right  to  suspend  its  sale  for  any  time  it  saw 
fit.  Yet 'an  agreement  between  all  of  them  to  make  no  sales 
for  three  months  without  the  consent  of  the  majority  '  was  pal- 
pably and  unequivocally  a  combination  in  restraint  of  trade.' "  ^ 

1  As  in  effect  observed  in  Macauley  devices  that  are  intended  to  destroy 
V.  Tierney,  19  R  L  255,  83  Atl.  R.  1,  or  prevent,  or  that  have  a  tendency 
and  in  Manufacturing  Co.  v.  Hollis,  to  destroy  or  prevent,  *  full  and  free- 
54  Minn.  223,  55  N.  W.  R.  1119.  competition  in  the  production,  manu- 

2  From  the  opinion  of  the  court  in  facture  or  sale  of  any  article  of  legit- 
Bailey  et  aL  V.  Association  of  Master  imate  traffic,'  or  that  'are  designed 
Plumbers  of  City  of  Memphis,  suprcu  or  tend  to  fix,  regulate,  limit,*  re- 
See  also  India  Bagging  Ass'n  v.  Kock,  duce,  or  increase  the  price  of  sucli 
14  La.  Ann.  164.  The  Tennessee  court  article,  or  to  create  a  monopoly  or  a 
also  held  that  the  by-laws  in  question  comer  therein,  or  that  may  in  siny 
were  obnoxious  to  the  Tennessee  manner  '  injuriously  affect  the  legit- 
statutes  (Shannon's  Code,  §§  8185,  imate  trade  and  commerce  of  the- 
6622),  **  which  forbid  and  declare  country.'  Whether  these  by-laws  b& 
unlawful,  null  and  void  'all  trusts,  regarded  as  a  contract,  an  arrange- 
pools,  contracts,  arrangements  or  ment,  a  combination,  or  a  trust»  one 
combinations/  or  corners*  or  other  or  all  —  and  we  think  they  partake 
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§  532,  A  by-law  of  a  union  is  contrary  to  law  which  requires 
that  all  bids  of  the  members  of  the  union  should  be  first  sub- 
mitted to  a  committee  which  should  decide  who  was  the  low- 
est bidder,  and  that  the  lowest  bidder  should  then  add  a  certain 
percentage  to  the  amount  of  the  bid  and  present  only  the  in- 
creased figures  as  his  bid  to  the  party  desiring  the  work;  and 
that  the  member  of  the  union  securing  the  work  should  pay 
into  the  treasury  the  amount  of  the  increase  on  his  bid.^ 

§  533.  Certain  contracts  between  labor  unions  and  em- 
ployers illegal. —  Contracts  between  associations  of  employers 
and  labor  unions  providing  that  all  employees  of  the  former 
should  become  members  of  the  latter  or  else  should  be  dis- 
charged are  void  as  against  public  policy.* 

of  the  nature  of  aU  of  them, —  there  all  reasonable  stipulations  and  means 
can  be  no  reasonable  doubt  that  they  to  protect  labor  or  trade  are  laud- 
were  intended  and  are  weU  calcu-  able,  we  must  hold  that  the  means 
lated  to  prevent  full  and  free  compe-  here  sought  to  be  employed  are  such 
tltion  in  the  purchase  and  sale  of  as  the  law  will  not  sanction.  We 
articles  of  legitimate  trafSc,  to  influ-  must  consider  what  may  be  done 
ence  the  prices  thereof,  and  thereby  under  such  an  agreement,  and  the 
to  injuriously  aifect  trade  and  com-  result  which  it  will  necessarily  pro- 
meroe  within  the  territory  oontem-  duce.  As  already  pointed  out,  the 
plated."  operation  of  this  combination,  under 
1  Association  v.  Niezerowski,  95  its  private  by-laws,  is  to  suppress 
Wis.  129,  70  N.  W.  R.  160.  The  su-  free  and  fair  competition  in  bidding 
preme  court  of  Wisconsin  said:  "The  for  contracts,  and  by  delusive  and 
manifest  purpose  of  the  private  by-  deceptive  means  members  of  the  as- 
laws  was,  by  means  of  the  combina-  sociation  are  enabled  to  exact  from 
tion  thus  effected,  to  suppress  fair  owners  a  higher  price  for  buildings 
and  free  competition  in  bidding  for  than  they  would  otherwise  have  to 
building  contracts  in  Milwaukee,  and  pay." 

by  such  combination  and  method  of  2  Curran  v,  Galen  et  aL  (1897), 
bidding,  upon  its  face  apparently  152  N.  Y.  83.  46  N.  E.  R  297.  In 
fair  and  free  from  objection,  but  in  its  opinion  the  court  said:  '*In  the 
fact  unfair  and  delusive,  to  compel  general  consideration  of  the  sub- 
owners  to  pay  for  the  erection  of  ject,  it  must  be  premised  that  the 
buildings  the  sum  of  six  jter  cent  in  organization  or  the  co-operation  of 
excess  of  what  they  would  be  other-  workingmen  is  not  against  any  pub- 
wise  obliged  to  pay  for  them  if  fairly  lie  policy.  Indeed,  it  must  be  re- 
let to  the  lowest  bidder,  uninfluenced  garded  as  having  the  sanction  of  la \v 
by  such  combination.  It  seems  to  when  it  is  for  such  legitimate  pur- 
us  tliat  the  restraint  put  upon  the  poses  as  that  of  obtaining  an  advance 
rights  of  the  proprietors  by  the  pro-  in  the  rate  of  wages  or  compensa- 
visions  of  these  by-laws  or  rules,  as  tion,  or  of  maintaining  such  rate, 
well  as  the  entire  scheme  thus  dis-  Penal  Code,  sea  170.  It  is  proper 
closed,  is  contrary  to  public  policy,  and  praiseworthy,  and  perhaps  falls 
and  therefore  void.     •    •    •    While  within  that  general  view  of  human 
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§534.  Picketing  —  Obstracting  highways  —  Nuisance. — 

"While  the  right  of  workingmen  to  organize  into  associations 
cannot  be  questioned,  and  the  right  of  members  of  such  asso- 
ciations, either  as  individuals  or  as  an  organization,  to  cease  to 
work  for  any  employer,  and  to  use  all  lawful  and  peaceful 
means  to  induce  others  to  refuse  to  work  for  such  employer, 
are  equally  well  founded  (provided  contracts  of  employment 

society  which  perceives  an  under-  tioual  right  freely  to  pursue  a  law- 
lying  law  that  men  should  unite  to  ful  avocation  under  conditions  equal 
achieve  that  which  each  by  himself  as  to  ail,  and  to  enjoy  the  fruits  of 
cannot  achieve,  or  can  achieve  less  his  labor,  without  the  imposition  of 
xeadily.  But  the  social  principle  any  conditions  not  required  for  the 
which  justifies  such  organizations  is  general  welfare  of  the  commimity. 
departed  from  when  they  are  so  ex-  The  candid  mind  should  shrink  from 
tended  in  their  operation  as  either  the  results  of  the  operation  of  the 
to  intend  or  to  accomplish  injury  to  principle  contended  for  here;  for 
others.  Public  policy  and  the  inter-  there  would  certainly  be  a  compul- 
ests  of  society  favor  the  utmost  free-  sion  or  a  fettering  of  the  individual 
dom  in  the  citizen  to  pursue  his  law-  glaringly  at  variance  with  that  free- 
ful  trade  or  calling,  and  if  the  pm'pose  dom  in  the  pursuit  of  happiness 
of  an  organization  or  combination  of  which  is  believed  to  be  guarantied 
workingmen  be  to  hamper  or  to  re-  to  aU  by  the  provisions  of  the  funda- 
strict  that  freedom,  and,  through  mental  law  of  the  state.  The  sym- 
Gontracts  or  arrangements  with  em-  pathies  or  the  fellow  feeling  which, 
ployers,  to  coerce  other  workingmen  as  a  social  principle,  underlies  the 
to  become  members  of  the  organiza-  association  of  workingmen  for  their 
tion,  and  to  come  under  its  rules  and  common  benefit,  are  not  consistent 
conditions,  under  the  penalty  of  the  with  a  purpose  to  oppress  the  indi- 
loss  of  their  positions  and  of  depriva-  vidual  who  prefers  by  single  effort 
tion  of  employment,  then  that  pur-  to  gain  his  livelihood.  If  organiza- 
pose  seems  clearly  unlawful,  and  tion  of  w^orkingmen  is  in  line  with 
militates  against  the  spirit  of  our  good  government,  it  is  because  it  is 
government  and  the  nature  of  our  intended  as  a  legitimate  instrumen- 
institution&  The  effectuation  of  tality  to  promote  the  common  good 
such  a  purpose  would  conflict  with  of  its  member&  If  it  militates 
that  principle  of  public  policy  which  against  the  general  public  interest, 
prohibits  monopolies  and  exclusive  if  its  powers  are  directed  towards 
privilege&  It  would  tend  to  deprive  the  repression  of  individual  freedom, 
the  public  of  the  services  of  men  in  upon  what  principle  shall  it  be  justi- 
useful  employments  and  capacitiea  fied  ?  "  An  act  making  it  unlawful 
It  would,  to  use  the  language  of  Mr.  for  an  employer  to  forbid  an  em- 
Justice  Barrett  (People  v.  Smith,  5  ployee  from  joining  any  trade  union, 
N.  Y.  Cr.  R,  at  page  513),  *  impover-  also  making  it  unlawful  for  an  em- 
ish  and  crush  a  citizen  for  no  reason  ployer  to  require  an  employee  to  re- 
connected in  the  slightest  degree  frain  from  attending  any  meeting 
with  the  advancement  of  wages  or  of  any  union,  association  or  society, 
the  maintenance  of  that  rate.'  Every  is  unconstitutional  State  v.  Julow 
citizen  is  deeply  interested  in  the  (1805),  129  Ma  163,  81  a  W.  R,  781. 
strict  maintenance  of  the  constitu- 
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aro  not  broken),  members  of  such  association  have  no  rights 
by  force,  menaces  or  threats,  to  attempt  to  prevent  the  mem- 
bers of  any  other  association,  or  men  who  belong  to  no  associ- 
ation, from  working  upon  such  terms  as  they  are  willing  to 
accept;  nor,  on  the  other  hand,  have  non-union  workmen  any 
right  to  use  similar  means  to  prevent  union  workmen  from 
working  upon  such  terms  as  they  may  agree  upon  with  any 
employer;  and  when  any  number  of  men  so  conduct  them- 
selves as  to  commit  a  continuing  trespass  or  become  a  nuisance, 
they  are  guilty  of  a  conspiracy  and  may  be  enjoined  by  a  court 
of  equity.^ 

§  535.  It  is  unlawful  for  workmen  to  collect  in  crowds  about 
the  establishment  of  an  employer  whose  employ  they  have 
quit,  and  it  is  unlawful  for  them  to  follow  workmen  who  have 
taken  their  places  to  their  homes  and  interfere  with  them  in 
passing  along  the  public  streets,  for  the  purpose  of  intimidat- 
ing or  coercing  them  into  quitting  their  employment;  such 
course  is  a  menace  to  the  workmen  and  to  the  public  peace.^ 

§  536.  It  is  unlawful  for  employees  who  are  out  on  a  strike 
to  patrol  the  streets  adjacent  to  employers'  premises  both  day 
and  night,  and  to  keep,  within  call  at  all  times  a  large  number 
of  men  for  the  nominal  purpose  of  dissuading  other  workmen 
from  taking  the  place  of  the  striking  employees,  where  it  is 
clear  from  the  circumstances  that  the  patroling  was  for  the 
purpose  of  intimidating  workmen  seeking  to  enter  the  prem- 
ises.' This  case  was  heard  before  Judge  Hammond,  who  is- 
sued an  order  enjoining  the  striking  employees  from  entering 
the  grounds  of  complainant  for  the  purpose  of  interfering  with 
or  obstructing  its  business  in  any  manner,  and  from  compel- 
ling, by  intimidation,  force  or  violence,  any  persons  from  en- 
tering the  service  of  complainant,  and  "  from  collecting  in  and 
about  the  approaches  to  said  complainant's  American  Mill  or 
other  mills  for  the  purpose  of  picketing  or  patroling  or  guard- 
ing the  streets,  avenues,  gates  and  approaches  to  the  property 

1  Brace  Bros.  V.  Evans  (1888),  18  P.  1    Dist    R.  632;   People   v.  Wilzig 

J.  U  (N.  &)  399,  or  35  Pittsburgh  L.  (Theiss  Boycott  Case),  4  N.  Y.  Cr.  R. 

J.  (O.  S.)  399;  McCandless  et  aL  v.  403. 

O'Brien,  21  P.  J.  L.  (N.  &)  435,  or  38  2  Murdoch  et  aL  v.  Walker  et  al. 

P.  L.  J.  (O.  S.)  435;  Murdoch  et  aL  v.  (1893),  152  Pa.  St  595,  25  AtL  R  492. 

Walker  et  aL  (1893),  152  Pa.  St  595,  s  American  Steel  &  Wire  Ca  v. 

25  AtL  R.  492;  Sweeney  v.  Torrence,  Wire  Drawers'  Unions,  90  Fed.  R  60a 
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of  the  American  Steel  &  Wire  Company  for  the  purpose  of  in- 
timidating, threatening  or  coercing  any  of  the  employees  of 
complainant,  or  any  person  seeking  the  employment  of  com- 
plainant;  and  from  interfering  with  the  employees  of  said 
company  in  going  to  and  from  their  daily  work  at  the  mill  of 
complainant.  And  defendants,  and  each  and  all  of  them,  are 
enjoined  and  restrained  from  going,  either  singly  or  collect- 
ively, to  the  homes  of  complainant's  employees,  or  any  of  them, 
for  the  purpose  of  intimidating  or  coercing  any  or  all  of  them 
to  leave  the  employment  of  the  complainant  or  from  entering 
complainant's  employment,  and,  as  well,  from  intimidating  or 
threatening  in  any  manner  the  wives  and  families  of  said  em- 
ployees at  their  said  homes."  ^ 

1  In  support  of  his  position  Judge  Penn.  Co,,  54  Fed.  R.  780, 746;  United 

Hammond  cited  the  foUowing  au-  States  v.  Workingmen*s  AraaL  Coun- 

thorities,  saying:  ''It  only  remains  oil  of  N.  O.,  54  Fed.  R  094;  Blindeli 

to  cite  the  cases  which  establish  this  v.  Hagan,  54  Fed.  R.  40;  Id.v  6  C.  OL 

protection  for  the  plaintiffs  and  their  A.  86,  56  Fed.  R.  606;  Farmers*  Loan 

substituted  laborers  beyond  all  con-  &  T.  Ca  v.  N.  P.  R  Ca,  60  Fed.  R 

troversy.    But  I  wish  to  say  particu-  803;  Thomas  v.  Railway  Ca,  62  Fed. 

larly  that  this  case  is  undeniably,  in  R  804;  Arthur  v.  Oakes,  11  C.  C.  A. 

my  judgment,  supported  most  sub-  209,  68  Fed.  R  310;  United  States  v, 

stantialiy  by  the  dissenting  opinions  Elliot i;»  64  Fed.  R  27;  Ex  parte  Len- 

of  Mr.  Chief  Justice  Field  and  of  non,  12  C.  C.  A.  134^  64  Fed.  R  330; 

Mr.  Justice  Holmes  in  the  Massar  United  States  v.  Alger,  62  Fed.  R 

chusetts  case,  which  was  so  earnestly  824;  Oxley  Stave  Ca  ▼.  Coopers'  Int. 

relied  on  in  the  argument  for  the  Union  of  N.  A.,  72  Fed.  R  695;  Id.,  28 

defendants;  and  I  should  think  it  C.  C.  A.  99,  83  Fed.  R  912;  Elder  v. 

would  come  within  the  most  recent  Whitesides,  72  Fed.  R  724;  Wire  Ca 

opinion  of  Judge  Valliant  in  the  Mis-  v.  Murray,  80  Fed.  R  811;  Mackall  v. 

sourl  case,  a  note  of  which  was  read,  Ratchford,  82  Fed.  R  41 ;  Railway 

with  commendation  by  counsel,  from  Ca  v.  McConnell,  82  Fed.  R  65,  and 

the  Albany  Law  Journal    But  the  note,  p.  87;  Moores  v.  Bricklayers* 

Debs  case,  by  the  supreme  court  of  Union,  23  Wkly.  Law  Bui.  48;  Vege- 

the  United  States,  is  all-suflicient  lahn  v.  Guntner,  44  N.  E.  R  1077; 

for  every  court    It  settled  every  sug-  Sherry  v.  Perkins,  147  Mass.  212, 17 

gested  defense  against  the  defend-  N.  R  R307;  Murdock  v.  Walker,  152 

ants,  and  the  writ  of  injunction  ap-  Pa.  St  595,  25  AtL  R  492;  China  Ca 

proved  in  that  case  could  be  adopted  v.  Brown,  164  Pa.  St  449,  30  Atl  R 

almost  verbatim  in  this,  mutatis  mu-  261 ;  Crump's  Case,  84  Va.  927,  6  S.  E. 

tandis.    In  re  Debs,  158  U.  a  504,  R  620;  Barr  v.  Council,  53  N.  J.  F-q. 

15  Sup.  Ct  900;  Id.,  64  Fed.  R  724;  101,  30  AtL  R  881;  State  v.  Stewart, 

United  States  v.  Kane,  23  Fed.  R  59  Vt  273,  9  Atl.  R.  550;  People  v. 

748;  Casey  v.  Typographical  Union,  Wilzig,  4  N.  Y.  Cr.  R  403;  Cogley, 

45  Fed.  R  135;  Coeur  D'Alene  ConsoL  Strikes,  256;  Reynolds  v.  Everett,  144 

&  Min.  Ca  v.  Miners*  Union,  51  Fed.  N.  Y.  189,  39  N.  E.  R  72;  Curran  v. 

R  260;  T.,  A.  A,  &  N.  M  Ry.  Ca  v.  Galen,  152  N.  Y.  33,  46  N.  K  R  Sm; 
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§  637.  A  combination  or  union  may  appoint  a  committee  to 
visit  factories  for  the  purpose  of  reporting  to  the  union  the 
number  of  workmen  employed  in  each  factory  and  the  ad- 
dresses of  such  workmen,  provided  such  information  can  be 
legally  obtained.*  Pickets  may  be  established  about  factories 
and  places  where  non-union  men  are  employed,  providing  the 
number  of  pickets  is  not  so  great  as  to  overawe  or  intimidate 
the  non-union  workmen,  or  in  any  manner  obstruct  the  street 
or  sidewalk,  and  providing  the  so-called  "pickets"  confine 
themselves  to  the  use  of  persuasion  or  argument  with  the  non- 
union employees;  but  if  the  watching  or  picketing  is  carried 
to  an  extent  which  causes  intimidation,  or  amounts  to  coercion, 
compulsion  or  molestation  in  any  form  of  either  the  non-union 
workmen  or  their  employers,  it  is  unlawful,  and  the  combination 
making  use  of  such  unlawful  means  is  a  conspiracy.*  Neither 
a  union  nor  its  members  will  be  enjoined  for  merely  voting  to 
establish  a  "  picket "  about  factories  by  stationing  men  in  the 
neighborhood  whose  sole  purpose  is  to  report  the  number  of 
employees  engaged  in  the  factories.' 

§  538.  Strikers  have  not  the  right  to  assemble  in  front  of  a 
factory  in  such  numbers  as  to  constitute  intimidation.  There 
may  be  such  jeering  and  shouting  at  employees  as  to  intimi- 
<late;  and  picketing  may  be  done  in  such  numbers  as  to  con- 
stitute intimidation.    Wherever  strikers  assume  towards  other 

Shoe  Ca  ▼.  Saxly,  131  Mo.  212,  82  S.  race  or  nationality,  and  aU  stand 
W.  R  1106 ;  Marks  v.  Paf  t,  58  Alb.  Law  upon  an  equal  footing  in  this  respect. 
J.  112,  note;  8.  S.  Ca  v.  McGregor  Foreigners  are  no  longer  treated  as 
(1892),  App.  Caa  25;  Allen  v.  Flood  outlaws  or  barbarians  by  any  civil- 
(1898),  App.  Cas.  1."  See  also  Lyons  ized  nation,  and,  if  racial  distinctions 
T.  Wilkins  (1896),  65  L.  J.  Chan.  601,  were  to  be  considered  in  this  case, 
decided  by  the  English  court  of  ap-  there  is  a  very  beggarly  show  of 
peal  December  20, 1898.  Americans  or  Anglo-Saxons;  and 
As  regards  another  consideration  both  the  strikers  and  the  strike- 
urged  by  counsel,  Judge  Hammond  breakers  are  a  rather  conglomerate 
spoke  as  follows:  ''Very  much  was  congregation  of  many  races,  except 
said  in  argument  about  the  Turks,  the  negroes,  who  are  conspicuous  by 
Armenians  and  Polacks  employed  as  their  absence." 
substituted  workmen  by  the  plaint-  ^  Perkins  et  al.  v.  Rogg  et  aL  (1892)^ 
iff,  but  the  facts  show  that  it  has  28  Ciu.  Wkly.  Law  BuL  8a 
little  foundation  in  fact,  and  should  2  Perkins  et  aL  v.  Rogg  et  aL  (1892), 
have  not  the  slightest  influence  on  28  Cin.  Wkly.  Law  Bui.  82.  See  note 
this  question,  if  it  were  true.  There  in  18  Cent  Law  Jour.  200. 
is  no  distinction  in  this  country  in  *  Perkins  et  aL  v.  Rogg  et  aL  (1892)» 
the  legal  rights  of  classes  based  on  28  Cin.  Wkly.  Law  BuL  82. 


440  OOMBINATIONS   OF  LABOB  —  LEGAL   AND  ILLEGAL.      [§  539. 

employees  an  attitude  of  menace,  then  persuasion  and  en- 
treaty, no  matter  how  smooth  the  words,  may  constitute  in- 
timidation which  will  render  those  who  use  such  means  liable 
both  civilly  and  criminally.^ 

§  639.  But  the  offense  of  picketing  must  not  be  confounded 
with  the  entirely  distinct  offenses  of  obstructing  the  highways 
or  committing  other  nuisances.  If  the  street  or  highway  lead- 
ing to  a  place  of  business  is  so  obstructed  by  a  mob  that  access 
to  the  premises  is  materially  interfered  with  and  damage 
thereby  results,  this  is  an  offense  of  an  entirely  different  nature 
from  that  of  picketing.  Picketing  does  not  necessarily  involve 
the  obstruction  of  the  highway.  A  single  picket  may  be  as 
detrimental  to  the  rights  of  others  as  a  hundred,  and  wherever 
the  courts  have  attempted  to  pass  upon  the  legality  of  picket- 
ing by  estimating  the  extent  of  the  wrongdoing  by  the  number 
of  the  pickets  maintained,  the  inevitable  result  has  been  con- 
fusion in  the  reasoning  and  conflict  in  the  conclusions  reached. 

A  picket  is  the  agent  of  a  combination,  and  the  legality  or 
illegality  of  the  maintenance  of  a  picket  has  absolutely  nothing 
to  do  with  the  number  of  pickets  employed,  but  depends  upon 
the  objects  of  the  combination  and  the  means  used  by  the  picket 
to  attain  the  objects.  If  the  object  of  the  combination  is  simply 
to  notify  parties  seeking  employment  that  a  strike  is  on,  and 

1  Rogers  et  a1.  v.  Evarts  et  al  (1891),  fendants  of  money  to  pay  expenses 
17  N.  Y.  Supp.  264  "  It  may  be  im-  of  the  employee  is  lawful.  The  as- 
possible  to  lay  down  a  general  rule  sistance  given  to  those  needing  it  is 
as  to  what  surrounding  circum-  lawful,  even  if  offered  as  an  induee- 
stances  will  characterize  persuasion  ment  to  the  employee  to  leave.  It 
and  entreaty  as  intimidation.  Each  is  only  a  just  provision  to  those  who 
case  must  probably  depend  upon  its  have  surrendered  their  wages,  per- 
own  surroundings.  But  where  the  haps  from  sympathy  for  defendants, 
evidence  presents  such  a  case  as  to  The  posting  of  names  of  those  who 
convince  the  court  that  the  employ-  contribute  to  funds  sought  and  law- 
ees  are  being  induced  to  leave  the  fully  used  for  sustaining  the  strike 
employer  by  operating  on  their  fears  and  of  those  who  refuse  to  contrib- 
rather  than  upon  their  judgments  ute  is  lawful  as  long  as  the  strikers 
or  their  sympathy,  the  court  will  be  keep  within  the  la^.  If,  however, 
quick  to  lend  its  strong  arm  to  his  their  purpose  be  an  unlawful  one, 
protection.  Rights  guarantied  by  and  not  for  an  advance  of  wages,  or 
law  will  be  enforced  by  the  courts,  if  they  seek  to  accomplish  a  lawful 
whether  invoked  by  employer  or  em-  end  by  unlawful  means,  then  they 
ployee."  From  opinion  of  court  in  are  guilty  of  illegal  conspiracy,  and 
case  last  cited.  As  regards  the  con-  the  posting  of  the  names  of  contribu- 
tribution  of  money  to  support  strik-  tors  and  non-contributors  is  a  part 
era  the  court  said:  "The  offer  by  de-  of  such  conspiracy  and  unlawful." 
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to  persuade  them  by  peaceful  and  lawful  arguments  not  to  taka 
the  places  of  the  striking  workmen,  then  the  picket  is  not  illegal, 
and  it  is  quite  immaterial  whether  there  be  one  picket  or  many. 
If,  however,  the  object  of  the  combination  in  maintaining  the 
picket  is  to  intimidate  other  workmen  and  thereby  prevent 
their  finding  employment,  the  picket  is  illegal  whether  there 
be  one  or  many. 

In  determining  the  object  of  the  combination  the  courts  will 
probe  deeper  than  resolutions  and  mere  professions  of  good 
will  and  lawful  intentions.  It  unfortunately  happens  that 
there  is  seldom  a  case  where  a  picket  is  maintained  that  the 
members  of  the  picket  or  their  hangers-on  do  not  resort  to  acta 
of  violence,  and  to  jeers,  cries,  epithets  and  threats  calculated  and 
intended  to  intimidate  workmen  who  are  not  members  of  the 
combination.  So  true  is  this  that  the  very  term  "  picket "  has 
come  to  mean  in  the  popular  mind  threats,  violence  and  intimi- 
dation. It  is  conceivable,  however,  that  a  picket  entirely  law- 
ful might  be  established  about  a  factory,  but  such  a  picket 
would  go  no  further  than  interviews  and  lawful  persuasion  and 
inducement.  The  slightest  evidence  of  threats,  violence  or  in- 
timidation of  any  character  ought  to  be  sufficient  to  convince 
court  and  jury  of  the  unlawful  character  of  the  picket,  since 
the  piqket  under  the  most  favorable  consideration  means  an 
interference  between  employer  seeking  employees  and  men 
seeking  employment.  Furthermore,  it  is  plain  that  without  in- 
timidation of  some  character  workmen  who  are  not  members 
of  the  combination,  and  who  will  not  be  benefited  either 
directly  or  indirectly  by  the  success  of  the  combination,  would 
hardly  be  dissuaded  from  taking  the  employment  offered  by 
any  arguments  that  a  picket  could  use.  If,  however,  the  picket 
is  maintained  for  the  purpose  of  persuading  workmen  seeking 
employment  to  join  the  union  so  as  to  participate  in  whatever 
benefits  may  result  from  the  success  of  the  union  in  the  con- 
troversy, and  no  intimidation  of  any  character,  direct  or  in- 
direct, is  resorted  to,  either  for  the  purpose  of  compelling  the 
non-union  men  to  join  the  union  or  frightening  them  away 
from  seeking  work,  then  such  picket  would  be  of  a  lawful 
character.^ 

I  In  a  comparatively  recent  English  was  sought  against  the  "  picketing  **^ 
case  (Lyons  et  aL  t.  Wilkins  (1896X  of  certain  premises  by  striking  labor 
65  L.  J.  R.  Ch.  Div.  601)  an  injunction    union  men.    Concerning  the  effects 
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§  540.  The  boycott  — Definition  of.— The  "bojcott"  is  a 

conspiracy  the  direct  object  of  which  is  to  occasion  loss  to  the 

party  or  parties  against  whom  the  conspiracy  is  directed;  and 

.  the  means  commonly  nsed  is  the  inducing  of  others  to  with- 

of  the  picketing  the  court  said:  "The  yet  conferred  upon  trade  unions  the 
consequence  of  these  proceedings  is  power  to  coerce  people,  and  to  pre- 
tbat  the  trade  union  are,  in  effect,  vent  them  from  working  for  any- 
preventing  the  plaintiffs  from  carry-  body  upon  any  terms  they  like;  and 
ing  on  their  business  upon  such  terms  yet,  in  the  absence  of  such  a  power, 
as  they  may  choose  to  arrange.  Of  it  is  obvious  that  a  strike  may  not 
course  one  sees  the  difficulty  in  which  be  effective,  and  may  not  answer  its 
all  trade  unions  are  placed.  Strikes,  purposa  Of  course  it  depends  on  cir- 
which  were  formerly  considered  ille-  cumstances.  Some  strikes  are  per- 
gal,  have  now  been  legalized,  and  fectly  effective  by  virtue  of  the  mere 
trade  unions,  which  were  formerly  strike,  and  other  strikes  are  not  ef- 
considered  illegal,  have  now  been  fective  unless  the  next  step  can  be 
legalized — at  all  events  so  far  as  all  taken,  and  unless  other  people  can 
the  doctrines  as  to  restraint  of  trade  be  prevented  from  taking  the  place 
are  concerned, —  and  a  strike  can  now  of  the  strikenk  That  is  the  pinch  of 
be  conducted  up  to  a  certain  point  the  case  in  trade  disputes,  and  until 
with  perfect  legality;  that  is  to  say,  parliament  confers  on  trade  unions 
persons  cannot  only  decline  individ-  the  xK>wer  of  saying  to  other  people, 
ually  to  work  for  a  master  except  'You  shall  not  work  upon  terms 
upon  terms  which  the  workmen  de-  which  you  shall  agree  with  thoee 
sire  to  obtain,  but  they  can  combine  who  are  desirous  of  employing  you,' 
to  do  that  They  can  combine  to  trade  unions  are  exceeding  their 
leave  him;  they  can  strike  unless  he  power  when  they  take  steps  and  en- 
wiU  raise  their  wages  up  to  what  deavor  to  exercise  such  compulsion 
they  desira  And  trade  unions  which  to  compel  people  not  to  work  on  any 
assist  them  in  withdrawing  their  own  terms  that  they  may  choose  to  make, 
labor  and  declining  to  work,  and  I  need  hardly  say  that  up  to  the  pres- 
which  assist  them  in  supporting  ent  moment  any  such  power  as  that 
themselves  during  the  strike,  can  does  not  exist  By  the  law  of  this 
legally  do  sa  Then  comes  this  diffi-  country,  as  it  has  been  established 
culty,  which  is  as  well  known  to  immemorially,  no  one  has  that  right, 
those  who  conduct  trade  unions  as  it  no  one  has  that  power;  no  set  of  poo- 
ls to  the  masters  and  to  all  persons  pie  have  that  power." 
who  have  experience  in  these  dis-  In  this  particular  case  the  "  pick- 
putea  If  that  is  all  that  the  work-  ets*'  were  established  in  relays  of 
men  who  are  striking  can  do,  they  two,  and  they  were  put  there  to  co- 
may  be  defeated  by  the  masters  mak-  erce  the  employers  by  persuading 
ing  arrangements  with  other  people  workmen  not  to  enter  their  employ- 
who  will  be  willing  to  work  for  them,  ment 

either  by  taking  the  work  away  or  This  case  was  affirmed  on  appeal 

working   for   less  wages  than  the  by  Lindley,  M.  R.,  Chitty,  L.  J.,  and 

strikers  think  is  right;  and  unless  Vaughan  Williams,  L.  J.,  68  L.  J.  R. 

strikers  can  stop  that  their  strike  Ch.  Div.  146u 

may  be  ineffectiva  There  comes  the  The  following  note  from  18  Gent 

struggle.     Now  parliament  has  not  Law  Jour.,  page  200,  is  of  interest  in 
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draw  from  such  party  or  parties  their  patronage  and  business 
intercourse  by  threats  that,  unless  they  so  withdraw,  the  mem- 
bers of  the  combination  will  cause,  directly  or  indirectly,  loss  of 
a  similar  character  to  them.* 

this  connection:  *' A  rather  impor-  ^  T.,  A.  A.  &  N.  M.  Ry.  Ca  v.  Penn- 
tant  question  arose  in  a  recent  case  sylvania  Co.  (1898),  54  Fed.  R.  730. 
in  the  New  York  city  court  The  In  this  case  Judge  Taft  said: 
suit  was  one  for  illegal  arrest  The  **  As  usually  understood,  a  boycott 
defendant  had  arrested  the  plaintiff,  is  a  combination  of  many  to  cause  a 
a  striking  cigar-maker  doing  picket  loss  to  one  person  by  coercing  oth- 
duty,  for  intimidating  another  maker  era»  against  their  will,  to  withdraw 
from  going  to  work.  Chief  Justice  from  him  their  beneficial  business  in- 
McAdam  in  charging  the  jury  laid  tercourse,  through  threats  that,un- 
down  the  law  to  be  that  'any  or-  less  those  others  do  so,  the  many  will 
derly  body  of  men  have  the  legal  cause  similar  loss  to  them.  Ordi- 
right  to  meet  and  discuss  any  ques-  narily,  when  such  a  combination  of 
tion  concerning  their  social  or  pe-  persons  does  not  use  violence,  actual 
cuniary  welfare,  and  take  any  action  or  threatened,  to  accomplish  their 
in  respect  thereto  which  they  deem  purpose,  it  is  difficult  to  point  out 
beneficial,  so  long  as  it  does  not  in-  with  clearness  the  illegal  means  or 
volve  or  tend  to  create  a  breach  of  end  which  makes  the  combination 
the  public  peace;  that  the  plaintiff  an  unlawful  conspiracy:  for  it  is  gen- 
had  the  legal  right  to  decline  to  erally  lawful  for  the  combiners  to 
work  for  his  employer,  unless  the  withdraw  their  intercourse  and  its 
latter  consented  to  pay  the  wages  benefits  from  any  person,  and  to  an- 
the  former  demanded;  that  he  had  nounoe  their  intention  of  doing  so, 
the  right  to  invite  others  to  join  him  and  it  is  equally  lawful  for  the  oth- 
in  the  course  he  had  determined  to  ers,  of  their  own  motion,  to  do  that 
pursue,  to  accost  workmen  in  the  which  the  combiners  seek  to  compel 
street  or  elsewhere  and  invite  them  them  to  da  Such  combinations  are 
to  follow  his  example  or  join  the  said  to  be  unlawful  conspiracies, 
union,  and  if  in  the  exercise  of  these  though  the  acts  in  themselves  and 
rights  he  was  wrongfully  assaulted  considered  singly  are  innocent,  when 
and  maltreated  by  the  defendant  he  the  acts  are  done  with  malice,  i.  e., 
is  entitled  to  a  verdict  in  such  sum  with  the  intention  to  injure  another 
as  will  compensate  for  the  wrongs  without  lawful  excuse."  See  also 
done.  But  if  he  undertook  to  en-  Casey  v.  Typographical  Union  No.  3 
force  his  rights  in  an  illegal  manner,  et  al.  (1891),  45  Fed.  R 135,  and  Oxley 
used  violence  or  threatened  work-  Stave  Co.  v.  Coopers'  Int  Union  of 
men  who  declined  to  think  and  act  N.  A.  et  aL  (1896),  72  Fed.  R.  695. 
as  he  did,  the  defendant,  as  a  police  In  Crump  v.  Com.  (1888),  84  Va. 
officer,  had  the  right  to  protect  the  927,  6  S.  R  620,  the  supreme  court  of 
workmen  so  threatened,  and  had  the  Virginia  speaks  as  follows  of  the 
power  to  prevent  any  threatened  "boycott:"  "For  a  legal  definition 
breach  of  the  peace,  and  to  use  what-  or  explanation  of  the  meaning  and 
ever  force  was  necessary  to  accom-  practical  effect  of  the  cabalistic 
plish  this  object  But  if  the  officer  word,  as  well  as  for  a  pertinent  ex- 
used  unnecessary  violence  he  is  liable  position  of  the  law  applicable  to  the 
therefor  as  an  abuse  of  authority."  facts  of  this  case,  we  refer  to  the  ad- 
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In  brief,  a  "  boycott "  is  the  wilful  and  intentional  infliction  of 
injury  in  order  to  attain  some  object  The  immediate  object  is 
the  infliction  of  the  injury;  the  ultimate  object  is  usually  the 
attainment  of  some  given  end,  such  as  the  increase  of  wages, 
the  lowering  of  rents,  shorter  hours  of  work,  etc.  A  combi- 
nation is,  of  course,  essential  to  the  establishment  of  a  boycott. 
For  an  individual  to  announce  that  he  will  no  longer  trade  with 
a  given  merchant  or  manufacturer,  and  to  request  the  public 
to  likewise  refrain,  would  be  futile.  It  is  otherwise,  however, 
when  a  powerful  organization  passes  resolutions  to  no  longer 
trade  with  a  particular  merchant,  or  use  the  goods  of  a  particu- 
lar manufacturer,  and  also  requests  the  public  to  refrain.  The 
attempt  is  made  to  make  the  latter  request  effective  by  notify- 
ing other  merchants  and  manufacturers  that  if  it  is  discovered 
that  they  are  trading  with  the  party  against  whom  the  boycott 
is  announced  they  will  also  be  boycotted.  Of  late  years  the 
strength  of  th^  boycott  has  been  so  frittered  away  that  it  now 
has  few  terrors  for  either  merchant  or  manufacturer.  In  fact 
it  has  been  so  abused  and  so  oppressively  and  maliciously  used 
that  it  is  quite  probable  that  any  reputable  manufacturer  or 

niirable  opinion  of  Judge  Wellford  claim  police  protection.  To  prevent 
of  the  circuit  court  of  the  city  of  civil  war  the  authorities  had  to  send 
Richmond,  in  the.  case  of  Baughman  a  force  of  soldiers  and  police  to  Lough 
Brothers  v.  Askew,  Va.  Law  J.,  April,  Mark,  and  Captain  Boycott's  harvest 
Na  196,  and  also  to  the  decision  of  was  brought  in  and  his  potatoes 
the  supreme  court  of  Connecticut  in  dug  by  the  armed  Ulster  laborers, 
the  case  of  The  State  v.  Qlidden,  55  guarded  always  by  the  little  army,' 
Conn.  76.  Li  that  case  the  court  The  court  proceeded  to  say:  'If  this 
says:  We  may  gather  some  idea  of  is  a  correct  picture,  the  thing  we  call 
its  (boycotting)  real  meaning,  how-  a  boycott  originally  signided  vio- 
ever,  by  a  reference  to  the  circum-  lence, —  if  not  murder.  But,  even 
stances  in  which  the  word  originated,  here,  if  it  means,  as  some  high  in  the 
Those  circumstances  are  thus  nar-  confidence  of  the  trade  unions  as- 
rated  by  Mr.  Justice  McCarthy,  an  sert,  absolute  ruin  to  the  business  of 
Irish  gentleman  of  learning  and  abil-  the  person  boycotted^  unless  he  3delds» 
ity,  who  will  be  recognized  as  good  then  it  is  criminal'  The  essential 
authority:  *  Captain  Boycott  was  an  idea  of  boycotting,  whether  in  Ire- 
Englishman,  an  agent  of  Lord  Earne,  land  or  the  United  States,  is  a  con- 
and  a  farmer  of  Lough  Mark,  in  the  federation,  generally  secret,  of  many 
wild  and  beautiful  district  of  Con-  persons,  whose  intent  is  to  injure  an- 
nemara.  In  his  capacity  as  agent  he  other,  by  preventing  any  and  all  per- 
had  served  notice  upon  Lord  Eame's  sons  from  doing  business  with  him, 
tenants,  and  the  tenantry  suddenly  through  fear  of  incurring  the  dis- 
retaliated,  etc.,  etc.  His  life  ap-  pleasure,  persecution  and  vengeance 
peared  to  be  in  danger;  he  had  to  of  the  conspirators. '* 
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merchant  against  whom  a  boycott  is  announced  finds  his  trade 
actively  increased  by  new  customers  who  are  not  in  sympathy 
with  the  indiscriminate  and  oppressive  use  of  boycotts. 

§  541.  Malicious  injury  to  the  business  of  another  is  action- 
able.* It  is  a  criminal  conspiracy  for  parties  to  combine  to- 
gether with  the  object  of  preventing  any  person  from  carrying 
on  his  or  her  legitimate  business  by  watching  and  besetting  the 
place  of  business,  interfering  with  and  intimidating  employees, 
and  by  spreading  broadcast  threatening  notices,  hand-bills  and 
circulars  with  the  intent  to  divert  customers  and  break  up 
trade.* 

^Keeble  y.  HickeringiU,  11  East,  rate.  Thej  may  use  all  fair  argu- 
574;  Gunter  v.  Astor,  4  Moore,  12;  ments  to  prevent  acceptance  of  less 
Lumley  v.  Gye,  2  EL  &  BL  216;  Young  than  the  agreed  standard  of  wages. 
v.  Uichens,  6  Q.  B.  606;  Temperton  All  this  they  may  lawfully  da  Ar- 
T.  Russell  (1893),  1  Q.  R  715;  Carew  v.  gument,  reason  and  entreaty  are  law- 
Rutherford,  106  Mass.  1;  Walker  v.  ful  weapons.  But  the  moment  they 
Cronin,  107  IVIass.  555;  Van  Horn  v.  go  beyond  these  means  and  threaten 
Van  Horn,  52  N.  J.  Law,  284.  20  Atl.  to  punish  him  whom  they  believe  to 
R.  485;  S.  C,  28  AtL  R  669;  Lucke  v.  be  their  erring  brother,  threaten  him 
Assembly,  77  Md.  396,  26  AtL  R  505;  with  violence  should  he  stand  in  the 
Curran  v.  Galen,  22  N.  Y.  Supp.  826;  way  of  their  success  by  accepting  a 
Bradley  v.  Pierson,  148  Pa.  St  502,  24  lower  rate  than  that  fixed  by  the  co- 
AtL  R  65;  Ryan  v.  Brewing  Ca,  13  operators,  they  bring  themselves  face 
N.  Y.  Suppi  660;  Moores  v.  Union,  23  to  face  with  the  law.  Up  to  that 
Wkly.  Gin.  Law  BuL  48;  Delz  v.  point  of  threat  or  violence  they  may 
Winfree,  16  S.  W.  R  111 ;  Olive  v.  Van  do  what  they  please,  and  public  opin- 
Patten  (Tex.  Civ.  App.),  25  S.  W.  R  ion  says  *  Heaven  speed  yoa'  But  at 
428;  Jackson  v.  Stanfield  (Ind.),  36  that  point  they  must  stop.  Now,  in 
N.  E.  R  345;  Railroad  Ca  v.  Green-  the  present  case,  did  these  def end- 
wood  (Tex.  Civ.  App.),  21 S.  W.  R  559;  ants  overstep  the  just  and  lawful 
Chipley  v.  Atkinson,  23  Fla.  206,  1  line?  Did  they,  no  matter  what  their 
S.  R  934;  Haskins  v.  Royster,  70  end,  whether  good  or  bad,  seek  to 
N.  C.  601 ;  Bixley  v.  Dunlap,  56  N.  H.  prevent  this  woman,  Landgraff,  from 
456,  22  Am.  R  475,  note;  Mapstrick  v.  exercising  her  lawful  trade  or  calling 
Ramge,  9  Neb.  390,  2  N.  W.  R  729.  by  intimidation?  Let  us  see  precisely 

2  People  V.  Kostka  et  aL  (1886),  4  N.  what  they  did.    We  have  evidence 

Y.  Crim.  R  429.    In  this  case  Judge  that  on  the  night  which  preceded  the 

Barrett  charged  the  jury  that  work-  first  distribution  of  circulars,  some 

men  "  may  co-operate    to   improve  eighteen  men  (three  at  least  of  the 

their  condition  and  to  increase  their  accused  being  among  them)  went  to 

wages,  they  may  refuse  to  work  for  her  bakery  and  a  dispute  of  some 

less  than  the  price  they  have  jointly  kind  ensued.    There  is  testimony  to 

fixed,  and  they  may  do  everything  the  effect  that  one  of  the  eighteen 

that  is  lawful  and  peaceable  to  se-  threatened  to  kill  one  of  her  bakers; 

cure  that  price.    They  may  even  go  also  to  the  effect  that  some  of  the 

to  their  brethren  and  beseech  them  eighteen  spat  in  the  faces  of  some  of 

not  to  work  for  less  than  the  fixed  her  bakers  and  committed  other  acts 
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§  542,  A  persoa's  business  is  his  property  and  he  is  entitled 
to  protection  from  unlawful  interference  therewith.    Every 

person  has  a  right  to  carry  on  his  legal  business  according  to 
his  own  discretion,  and  to  employ  therein  any  means  which 

of  violenca  It  is  fair  to  say  that  baker  had  come  outside  when  these 
there  is  also  some  testimony  on  the  circulars  were  being  distributed^ 
part  of  the  defense  contradicting  this  what  would  have  happened?  Do  you 
testimony  and  denying  these  acts,  feel,  upon  the  whole,  that  if  that 
It  is  for  you  (who  are  the  sole  judges  baker  had  come  outside,  during  the 
of  the  facts)  to  say  whether  you  be-  distribution  of  circulars,  he  would 
lieve  the  testimony  of  the  witnesses  have  been  molested?  The  mere  fact 
who  tell  us  that  threats  were  made  that  no  violence  was  actually  used 
and  violent  acts  committed.  If  you  in  the  street  is  not  conclusive.  It  is 
believe  this  testimony  and  credit  the  for  you  to  say  whether  the  attitude 
commission  of  acts  of  violence,  then  of  these  men  was  threatening.  Nor 
we  come  back  to  what  took  place  is  it  necessary  that  there  should  have 
next  morning,  namely,  the  distribu-  been  a  direct  threat  If  you  believe 
tion  of  the  circulars  which  have  been  that  the  attitude  actually  presented 
read  in  evidence  before  you.  You  by  the  distribution  of  those  circulars 
may  consider,  upon  this  question  of  was  an  attitude  of  intimidation, 
intimidation,  the  fact  that  the  dis-  either  to  the  passers-by  or  to  the 
tribution  of  these  circulars  was  not  woman  inside  (Mrs.  Liandgraff ),  con- 
an  isolated  act,  but  was  repeated  sidering  all  the  circumstances,  then 
three  days  in  succession,  each  day  all  who  participated  in  it,  directly  or 
with  an  increased  staff  of  distribu-  indirectly,  are  within  the  meaning 
tors,  until  upon  the  last  day  the  num-  of  that  word  'intimidation,'  as  used 
ber  has  increased  to  fifteen  persons,  in  the  conspiracy  act.  I  need  not 
You  may  also  consider  the  character  say  to  you  that  if  that  be  the  truth 
of  these  circulars  and  the  language  of  the  case,  these  people  cannot  es- 
used  in  them.  You  will  notice  that  cape  because  they  may  not  have  suc- 
they  commence  quite  gently,  invok-  ceeded  in  punishing  Mrs.  Landgraff 
ing  the  moral  support  of  their  fel-  to  the  extent  which  they  hoped.  It 
low-citizens.  In  later  paragraphs,  is  the  conspiracy  to  prevent  the  ex- 
however,  they  speak  of  having  been  ercise  of  a  lawful  calling  by  means 
subjected  to  violence  and  insult.  You  of  intimidation,  with  overt  act<s  of  an 
may  look  through  these  circulars  and  unlawful  character,  which  constitute 
see  whether  they  contain  appeals  to  the  crime,  and  although  a  thousand 
passion  or  otherwise  inflammatory  citizens  might  come  forward,  and,  be- 
in  their  character.  You  may  also  cause  of  their  indignation  against 
consider  the  distribution  in  the  light  the  attack  upon  the  woman,  enrich 
of  what  occurred  the  night  before,  her  out  of  their  own  personal  funds, 
You  will  remember  that  one  of  the  the  wrong-doers  cannot  avail  them- 
witnesses  testified  that  Linhard  said,  selves  of  this  kindness,  or  right  feel- 
the  night  before  the  distribution  of  ing,  or  charity,  as  a  shield  against 
the  circulars,  to  the  baker  whose  life  the  consequences  of  criminal  act& 
was  threatened,  that  if  he,  that  baker,  Has  then  a  conspiracy  to  injure  this 
would  come  outside,  he  would  in  sub-  woman's  business,  to  prevent  the  ex- 
stance  feel  the  weight  of  his,  Lin-  ercise  of  a  lawful  calling  by  means 
hard's,   displeasure.     Suppose   that  of  intimidation,  been  established  to 
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are  safe,  healthfal  and  lawful,  and  to  employ  such  persons  as 
he  may  select;  and  it  is  the  duty  of  all  other  persons  to  refraia 
from  obstructing  any  party  in  the  exercise  of  these  rights.* 

§  543.  Where  members  of  a  typographical  union  had  a  con- 
troversy with  the  proprietor  of  a  newspaper,  and  the  union 
withdrew  its  indorsement  of  the  paper  and  reported  the  mat- 
ter to  a  trades  council  which  was  made  up  of  various  trades 
unions,  and  such  trade  council  issued  a  circular  calling  on  all 
friends  to  boycott  the  paper  and  to  cease  buying  the  paper  and 
advertising  in  it,  such  acts  are  actionable,  and  a  court  of  equity 
will  interfere  by  injunction  to  prevent  an  injury  which  threat- 
ens irreparable  damage  or  a  continuing  injury  where  the  legal 
remedy  may  involve  a  multiplicity  of  suits.'  In  the  case  just 
cited  the  proprietors  of  the  newspaper  sought  an  injunction, 
and  the  supreme  court  of  New  Jersey  said:  "It  thus  clearly 
appears  that  an  injury  to  the  complainant's  business,  in  circu- 
lating and  advertising,  resulting  from  the  acts  of  the  defend- 
ants, comprising  a  large  number  of  persons  and  associations 
acting  in  concert,  has  not  only  been  inflicted,  but  threatens  to 
be  continued.  Is  this  illegal  on  the  part  of  the  defendants? 
Not  in  the  sense  of  being  criminal  and  punishable  as  such;  for, 
in  my  judgment,  the  case  does  not,  as  seems  to  be  assumed  by 
some  in  similar  cases,  require  an  expression  of  opinion  on  that 
point,  for  two  reasons:  First.  The  jurisdiction* of  the  criminal 
and  civil  remedies  for  acts  the  result  of  a  conspiracy  spring 
from  different  sources;  for  while  the  statute,  in  the  former^ 
now  requires  an  overt  act,  at  common  law  the  act  of  conspir- 
ing constituted  the  crime.   On  the  other  hand,  the  injury  done 

your  satisfaction?  If  it  has^  then  the  and  the  effect  of  the  overt  acts  was 
question  remains,  can  a  number  of  to  intimidate,  and  by  such  intimida- 
men  so  combine  to  so  injure  and  to  tion  to  warn  off  Mrs.  Landgraff 's  cus- 
8o  prevent  the  exercise  of  a  lawful  tomers  and  the  general  public  which 
calling,  not  by  personal  solicitation  might  otherwise  patronize  her  and 
in  a  general  way  but  by  congregat-  to  intimidate  her,  then  such  of  the 
ing  in  numbers  near  the  doors  of  the  defendants  as  so  conspired  and  par- 
person  to  be  injured,  by  printing  cir-  ticipated  in  the  overt  acts  are  guilty.'* 
oulars  descriptive  of  the  supposed  ^  Barr  et  aL  v.  Essex  Trades  Coun- 
grievances  in  more  or  less  emphatio  oil  et  aL  (1894),  53  N.  J.  £q.  101,  80 
language,  and  by  distributing  such  Atl.  R.  881. 

circulars  near  and  about  his  doors  to  ^  Barr  y.  Essex  Trades  Council  et 

his  customers  and  to  passers-by?    If  aL,  suprcu 
the  oonspiracy  here  be  established 
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intentionally  and  without  legal  excuse,  or  maliciously,  is  the 
gist  of  the  ciyil  remedy.  Second.  And,  as  a  consequence,  while 
it  is  a  short,  proper  and  effective  way  to  dispose  of  a  claim  of 
defendants  that  their  act  was  in  the  exercise  of  a  legal  right, 
to  show  that  it  was  criminal,  the  jurisdiction  of  this  court  to 
interfere  by  injunction  cannot  be  based  on  any  such  conclusion 
but  must  arise  from  conditions  which  involve  well-established 
grounds  of  equity  jurisdiction.  When,  therefore,  the  question 
is  here  asked  if  causing  the  injury  to  the  complainant's  busi- 
ness is  illegal,  it  i%meant  is  it  an  actionable  wrong?  That  is, 
has  the  complainant  a  remedy  by  civil  action  against  the  de- 
fendants therefor,  or  are  the  defendants  privileged  to  do  the 
acts  charged,  in  the  manner  and  under  the  circumstances  com- 
plained of,  even  though  the  natural  result  thereof  be  an  injury 
to  complainant's  business?  On  the  solution  of  this  question 
<lepends  the  claim  of  the  defendants  that  they  have  acted 
within  their  legal  rights.  No  unprejudiced  person  at  this  day 
wishes  to  place  any  obstacle  in  the  way  of  labor  organizations 
conducting  their  operations  within  lawful  limits.  It  is  unfortu- 
nate that,  despite  the  warning  and  counsel  of  accredited  lead- 
ers, the  reckless  and  revengeful  among  the  members,  with  the 
vicious  and  lawless  always  to  be  found  among  the  idle,  so  often 
take  advantage  of  labor  demonstrations  to  commit  acts  of  vio- 
lence against  persons  and  property,  and  thus  weaken  the  sym- 
pathy of  the  public  with  the  system.  Yet  every  one  must 
acknowledge  that  organization  has  accomplished  much  in  the 
past  for  the  benefit  of  the  w^orkingman,  and  recognize  its  pos- 
sibilities to  secure  to  them  in  the  future  the  enjoyment  of  other 
privileges.  But,  while  engaged  in  this  laudable  purpose,  those 
who  give  direction  to  affairs  should  not  attempt  to  secure  their 
ends  by  infringing  the  lawful  rights  of  others.  When  they  are 
accused  of  so  doing,  it  is  the  province  of  the  courts,  when  the 
question  is  properly  presented,  to  define  and  protect  the  right-s 
of  those  brought  within  their  jurisdiction.  In  discharging  this 
duty,  judges  can  only  decide  on  established  principles  and 
rules,  and  are  not  empowered  to  create  rights  or  initiate  new 
powers  or  privileges.  That  is  a  legislative,  not  a  judicial  func- 
tion. It  would  seem  to  be  unnecessary  to  state  such  element- 
ary truths,  were  it  not  that  other  views  appear  to  be  entertained 
by  some.    The  defendants  claim,  and  they  are  entitled  to  be 
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credited  with  being  sincere  in  the  contention,  that  they  believe 
they  have,  in  all  matters  complained  of,  acted  strictly  within 
the  lines  of  their  legal  rights.  This  position  justifies  us  in  as- 
suming that  if  they  had  not  believed  so,  and  had  not  been  sat- 
isfied they  were  correct  in  law,  the  acts  challenged  would  not 
have  been  committed,  and,  if  now  convinced  they  are  wrong, 
will  not  again  be  attempted."  ^ 

1  Referring  to  the  necessity  for  free-  plate  matter  in  the  make-up  of  his 
dom  of  action  in  the  legitimate  con-  newspaper?  Certain  members  of  Ty- 
duct   of   business,  the   court  said:  i)ographical  Union  Na  103  who  were 
'*  This  freedom  of  business  action  lies  employees  of  his  newspaper  office 
at  the  foundation  of  all  commercial  abandoned  his  employment     This 
and  industrial  enterprise.    Men  are  they  had  a  perfect  right  to  do  under 
willing  to  embark  capital,  time  and  the  law.    No  man  can  be  required  to 
experience  therein,  because  they  can  work  for  another  unless  he  so  desires, 
confidently  assume  that  they  will  be  and  it  is  his  right,  outside  of  con- 
able  to  control  their  affairs  accord-  tractual  duties,  to  cease  an  employ- 
ing to  their  own  ideas,  when  the  ment  which  is  distasteful  to  him, 
same  are  not  in  conflict  with  law.    If  and,  within  the  limit  authorized  by 
this  privilege  is  denied  them,  if  the  the  statute  of  1883,  it  is  lawful  for  a 
courts  cannot  protect  them  from  in-  number  to  combine  to  lek ve  the  serv- 
terference  by  those  who  are  not  in-  ice  of  their  employer.    If  the  defend- 
terested  with  them,  if  the  manage-  ants  had  stopped  here  they  would 
ment  of  business  is  to  be  taken  from  have  been  clearly  within  the  ezer- 
the  owner  and  assumed  by,  it  may  cise  of  their  legal  rights.    But  the 
be,  irresponsible  strangers,  then  we  members  of  Typographical  Union  Na 
will  have  to  come  to  the  time  when  103  were  not  content  to  stand  on 
capital  will  seek  other  than  indus-  this  right    They,  through  the  Essex 
trial  channels  for  investment,  when  Trades  Council,  are  affiliated  with 
enterprise  and  development  will  be  other  unions,  and  aggregate  a  body 
crippled,  when  interstate  railroads,  in  a  single  county  of  this  state  which 
canals  and  means  of  transportation  boasts  (and  I  have  no  doubt  truly)  of 
will  become  dependent  on  the  pater-  a  purchasing   power  of   $400,000  a 
nalism  of  the  national  government,  week.    The  bare  declaration  by  the 
and  the  factory  and  the  workshop  Typographical  Union  that  it  no  Ion- 
subject  to  the  uncertain  chances  of  ger  recognized  the  Newark  'Times' 
co-operative   systems.     The  acts  of  was,  according  to  Mr.  Beckmeyer's 
the    defendants    directly    infringe  affidavit,  sufficient,  under  this  per- 
upon  the  exercise  of  this  right  by  feet  organization,  to  render  it  incum- 
Mr.  Barr.    True,  explicitly  in  words  bent  upon  every  member  of  these 
they  recognize  the  right,  and  protest  different  unions  to  withhold  his  pa- 
earnestly  that  they  have  no  wish  to  tronage  from  it  .  Not  only  this,  but 
interfere  with  him  in  the  manage-  by  the  passage   of  the  resolutions 
ment  of  his  business  with  such  means  mentioned  by  the  different  unions, 
as  he  may  select;  but  is  it  not  per-  and  the  distribution  thereof  among 
fectiy  apparent  that  the  only  pur-  advertisers,  a  moral  intimidation  was 
pose  of  the  movement  is  to  force  him  brought  to  bear  upon  the  latter  to 
to  abandon  his  determination  to  use  further  cripple  the  paper,  either  by 
29 
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§  644,  It  was  urged  by  the  members  of  the  Typographical 
TJnion  that  they  had  no  intention  to  injure  the  business  of  the 
proprietor  of  the  newspaper;  that  their  only  desire  was  to  pro- 
tect themselves.  In  response  to  this  contention  the  court  said : 
"  If  the  injury  which  has  been  sustained  or  which  is  threatened 
is  not  only  the  natural  but  the  inevitable  consequence  of  the 
defendants'  acts,  it  is  without  effect  for  them  to  disclaim  the 
intention  to  injure.  It  is  folly  for  a  man,  who  deliberately 
thrusts  a  firebrand  into  a  rick  of  hay,  to  declare,  after  it  has 
been  destroyed,  that  he  did  not  intend  to  bum  it.  If  a  person 
deliberately  discharges  a  loaded  pistol  at  point-blank  range  di- 
rectly at  the  person  of  another,  it  is  useless  for  him  to  say  that 
he  did  not  intend  to  maim  his  victim.  The  law,  as  a  rule,  pre- 
sumes that  a  person  intends  the  natural  result  of  his  act;  and 
this  is  true  with  reference  to  civil  as  well  as  criminal  acts."  * 

It  has  been  well  said  that  the  word  "  boycott "  in  itself  im- 
plies a  threat.  "  In  popular  acceptation  it  is  an  organized  effort 
to  exclude  a  person  from  business  relations  with  others  by  per- 
suasion, intimidation  and  other  acts  which  tend  to  violence,  and 
they  coerce  him,  through  fear  of  resulting  injury,  to  submit  to 
dictation  in  the  management  of  his  affairs."  Judge  Taf t  *  says  : 
"  As  usually  understood,  a  *  boycott '  is  a  combination  of  many 

whoUy  withdrawing  their  advertise-  xise  plate  matter  interdicted  by  the 
menta  or  by  leaving  spaces,  a  most  union,  and  it  is  plain  if  the  corn- 
effective  method  of  calling  attention  plainant  would  forego  his  own  judg- 
to  the  fact  that  the  paper  was  under  ment  in  the  management  of  his 
the  ban  of  organized  labor.  Why  this  business  in  this  regard,  and  comply 
action?  It  must  have  had  a  purpose,  with  the  wishes  and  determination 
None  of  the  different  labor  organiza-  of  the  Typographical  Union  with 
tions,  or  the  members  thereof,  ez-  reference  thereto,  all  matters  being 
cept  the  Typographical  Union  Na  as  they  were,  the  whole  difficulty 
108,  had  or  has  any  grievance  against  would  be  at  an  end.  To  effect  this 
the  complainant  Their  action,  in  purpose,  therefore,  the  Typograph- 
the  language  of  the  times,  was  ical  Union,  through  the  Trades  Coun* 
purely  sympathetic  As  to  the  Typo-  cil,  enlisted  the  co-operation  of  the 
graphical  Union,  its  members  had  other  organizations  in  an  attempt  to 
no  complaint  against  Mr.  Barr,  ex-  so  impair  the  success  of  the  newspa- 
cept  that  he  used  certain  appliances  per  that  the  complainant  would  b& 
which  were  not  acceptable  to  the  forced  to  accept  the  alternative  pro- 
union.  He  paid  the  wages  fixed  by,  posed  rather  than  sustain  the  loss.*^ 
and  employed  only  members  of,  the  ^  Barr  v.  Essex  Trades  Ck)uncil  et 
union.     The  withdrawal  of  certain  al,  supra, 

of  the  members  from  his  employ-  ^  Toledo,  etc  Ry.  Ca  v.  Penn.  Ckx^ 

ment  was  solely  because  he  chose  to  54  Fed.  R.  780. 
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to  cause  a  loss  to  one  person,  by  coercing  others,  against  their 
will,  to  Avithdraw  from  him  their  beneficial  business  inter- 
course, through  threats  that,  unless  those  others  do  so,  the 
many  will  cause  similar  loss  to  them."  *  "  But  the  defendants 
insist,  and  counsel  vigorously  urge,  that  this  particular  boycott 
is  not  open  to  such  adverse  criticism,  because  '  there  was  no  vio- 
lence, intimidation,  coercion  or  threats  used,  and  that  every- 
thing was  done  in  a  peaceful  and  orderly  manner.'  How  far 
is  this  claim  borne  out  by  the  facts  ?  It  is  true  there  was  no 
public  disturbance,  no  physical  injury,  no  direct  threats  of  per- 
sonal violence,  or  of  actual  attack  on  or  destruction  of  tangible 
property,  as  a  means  of  intimidation  or  coercion.  Force  and 
violence,  however,  while  they  may  enter  largely  into  the  ques- 
tion in  a  criminal  prosecution,  are  not  necessary  factors  in  the 
right  to  a  civil  remedy.  But,  even  in  criminal  law,  I  do  not 
understand  that  intimidation,  even  when  a  statutory  ingredient 
of  crime,  necessarily  presupposes  personal  injury  or  the  fear 
thereof.  The  clear  weight  of  authority  undoubtedly  is  that  a 
man  may  be  intimidated  into  doing,  or  refraining  from  doing, 
by  fear  of  loss  of  business,  property  or  reputation,  as  well  as  by 
dread  of  loss  of  life,  injury  to  health  or  limb;  and  the  extent 
of  this  fear  need  not  be  abject,  but  only  such  as  to  overcome  his 
judgment,  or  induce  him  not  to  do  or  to  do  that  which  other- 
wise he  would  have  done  or  have  left  undone."* 

§  546.  Differences  having  arisen  between  a  firm  of  laundry- 
men  and  their  employees,  certain  combinations  known  as  the 
Enights  of  Labor  and  the  Trades  Assembly  demanded  that  the 
employees  be  reinstated,  threatening  that  if  they  were  not 
they  would  injure  and  perhaps  ruin  the  business  of  the  firm. 
Afterwards  circulars  were  issued  charging  the  firm  with  abu- 
sive  treatment  of  its  employees  and  asking  all  persons  to  cease 
patronizing  it,  and  announcing  a  boycott  against  the  firm. 
Signs  were  put  up  and  men  followed  the  wagons  of  the  firm  in 
buggies  having  banners  attached  announcing  the  boycott,  and 
men  were  posted  in  front  of  the  place  of  business  distributing 
circulars,  and  collecting  together  in  large  and  noisy  crowds, 
which  interfered  with  the  business.  Action  was  brought  against 

1  Brace  v.  Evans  (1888),  8  By.  &       2  Barr  t.  Essex  Trades  Ck>uiicil  et 
Corpi  L.  J.  561;  Railway  Ckx  v.PeniL    aL,  supra, 
Ca,  54  Fed.  R.  746. 
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parties  to  the  combination  to  recover  damages  occasioned,- and 
the  combination  was  held  to  be  a  conspiracy,  the  court  saying: 
"  The  plaintiffs'  business  is  not  only  lawful,  but  is  beneficial  to 
the  community.  Their  right  to  continue  it  is  beyond  question, 
and  it  is  not  one  that  need  be  established  by  an  action  of  law. 
It  is  based  upon  the  fundamental  right  to  life,  liberty  and  the 
pursuit  of  happiness,  which  are  recognized  by  the  first  clause 
of  our  bill  of  rights,  which  declares  that '  all  men  are  born 
equally  free  and  independent,  and  have  certain  inherent  and 
indefeasible  rights,  among  which  are  those  of  enjoying  and 
defending  life  and  liberty,  of  acquiring,  possessing,  and  pro- 
tecting property  and  reputation,  and  of  pursuing  their  own 
happiness.'  It  is  a  right  of  which  he  cannot  be  deprived  by 
law,  and  which  he  cannot  relinquish  voluntarily;  for,  though 
any  person  may  contract  not  to  work  in  a  particular  calling 
within  a  limited  district  and  for  a  limited  time,  he  cannot  bind 
himself  not  to  work  for  an  indefinite  time  in  all  places.  This 
is  because  of  the  public  interest  in  the  labor  of  every  citizen."  * 
After  referring  to  the  Pennsylvania  statutes  authorizing  com- 
binations of  workingmen,  the  court  continued:  "But  the  in- 
tent of  these  statutes  was  merely  to  relieve  the  persons  com- 
mitting the  acts  specified  from  the  penalties  of  crime.  Because 
they  are  declared  not  to  be  criminal,  and  the  perpetrators  are 
relieved  from  criminal  prosecution,  does  not  make  them  law- 
ful. There  are  many  acts  which  are  unlawful  which  are  not 
criminal.  Trespass  upon  real  estate  is  unlawful;  it  is  not  crim- 
inal. Waste  is  unlawful;  it  is  not  criminal.  And  yet  those 
may  be  the  subject  of  equity  jurisdiction.  So  the  acts  referred 
to  in  these  statutes  may  be  unlawful  because  they  injuriously 
affect  the  rights  of  individuals,  notwithstanding  they  are  di- 
vested of  their  criminal  character.  The  legislature  did  not 
intend  to  deprive  any  citizen  of  legal  redress  for  any  injury 
sustained  by  the  acts  referred  to.  It  has  no  power  to  do  so  if 
it  had  so  intended.  The  eleventh  section  of  the  bill  of  rights 
declares  that '  every  man  for  an  injury  done  him  in  his  lands, 
goods,  person,  or  reputation,  shall  have  remedy  by  due  course 
of  law.'  If,  therefore,  the  legislature  should  enact  that  vio- 
lence done  to  personal  property  should  not  be  indictable,  it 

1  Cibing  Gompers  ▼.  Rochester,  56  Pa.  St  194;  Harkinson's  Appeal,  78  Fa. 
St  19& 
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would  not  deprive  the  injured  party  of  his  redress  by  appro- 
priate remedies,  legal  or  equitable.  It  will  be  further  observed 
that  the  defendants  are  not  employees  of  plaintiffs,  and  never 
were,  nor  have  they  any  connection  with  or  interest  in  their 
business.  They  claim  to  be  acting  as  representatives  of  a 
joint  committee  of  the  Trades  Assembly  and  Knights  of  Labor, 
and  on  behalf  of  members  of  that  order.  They  are  not  at- 
tempting to  persuade  the  employees  of  plaintiffs  to  leave  their 
employment,  either  by  peaceful  means  or  by  violence  and 
threats.  Their  action  is  directed  to  the  patronage  of  plaintiffs 
and  thejr  agents,  and  intended  to  procure  the  withdrawal  of 
patronage  from  plaintiffs.  These  acts  and  purposes  are  not 
contemplated  or  covered  by  the  statutes.  It  therefore  follows 
that  in  this  case  the  rights  of  the  plaintiff  are  not  affected  by 
these  acts  of  assembly.  They  must  be  determined  by  princi- 
ples wholly  independent  of  their  provisions."  ^ 

§  646.  It  is  a  conspiracy  for  a  labor  union  to  coerce  an  em- 
ployer into  discharging  a  non-union  man  who  is  performing 
the  duties  of  his  position  to  the  satisfaction  of  his  employers, 
by  threatening  that  if  the  non-union  employee  is  retained  the 
union  will  notify  all  labor  organizations  of  the  city  that  the 
firm  of  employers  is  a  non-union  firm,  and  thereby  subject  them 
to  loss  and  damage;  such  interference  by  a  labor  union  is 
wrongful,  and  action  will  lie  against  it  by  a  non-union  em- 
ployee for  damages  sustained.'* 

In  the  case  last  cited  the  plaintiff  was  a  cutter  employed  in 
a  certain  tailoring  establishment  in  the  city  of  Baltimore.  His 
employers  were  satisfied  with  his  work,  and  assured  him  that 
they  would  retain  him  in  their  service  as  long  as  he  might 
choose  to  remain.  Shortly  after  one  of  the  members  of  the 
firm  called  plaintiff's  attention  to  the  fa<5t  that  certain  members 
of  the  Clothing  Cutters'  &  Trimmers'  Assembly  objected  to  his 

1  Brace  Bros.  v.  Evans  et  aL,  3  Ry.  being  of  their  every-day  life,  and  for 
&  Corpi  L.  J.  561.  mutual  assistance  in  securing  the 

2  Lucke  V.  The  Clothing  Cutters'  &  most  favorable  conditions  for  the 
Trimmers*  Assembly  (1893),  77  Md.  labor  of  their  members,  and  as  bene- 
396,  26  AtL  R.  505.  The  supreme  iicial  societies,'*  did  not  legalize  war 
court  of  Maryland  decided  that  sec-  upon  non-union  workingmen  by  ille- 
tion  37  of  article  23  of  the  Maryland  gal  interference  with  their  rights  and 
code,  authorizing  the  formation  of  privileges. 

trades  unions  "  to  promote  the  well 
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employment  on  the  ground  that  he  was  a  non-union  man; 
thereupon  he  expressed  his  willingness  to  become  a  member  of 
•the  union,  and  he  made  his  application  in  the  usual  way;  but 
he  was  denied  admittance  on  the  ground  that  too  many  union 
men  were  out  of  employment  and  the  union  had  passed  a  reso- 
lution not  to  accept  any  more  members,  and  that  such  resolu- 
tion was  the  only  reason  why  they  denied  plaintiff's  application.* 

The  plaintiff  was  a  married  man,  and  after  his  discharge  en- 
deavored to  obtain  work,  but  it  was  impossible  for  him  to  se- 
cure a  position  with  any  of  the  clothing  houses  or  merchant 
tailors,  and  it  was  not  until  the  following  April  that  he  ob- 
tained employment,  and  then  at  a  salary  of  $5  a  week  less  than 
he  had  been  receiving  prior  to  his  discharge.* 

The  court  below  took  the  case  from  the  jury  on  the  ground 
that  there  was  no  evidence  legally  sufficient  to  entitle  the 
plaintiff  to  recover.  The  supreme  court  stated  the  issues  as 
follows:  "There  are  several  inquiries  which  arise  out  of  the 
facts  just  stated:  First.  Had  the  appellee  justifiable  cause  in 

iThe  following  correspondence  sembly  of  their  action  by  sending 

X)a8sed  between  the  union  and  the  them  the  following  letter: 

employers:  "Office  of 

** Clothing  Cutters  and  Trimmebs,  "New  York  Clothing  House. 

"  L.  A.  7507,  K.  of  L.  "  102  and  104  East  Baltimore  Street, 

"  Baltimore,  February  16, 1892.  "  Opposite  Light  Street. 

"MESSRa  Rosenfeld  Bro&  "Baltimore,  February  18, 18»2. 

"  Oentlemen:— Clothing  Cutters  "John  G.  Nagengast,  B^q., 

and  Trimmers,  L.  A.  7507,  ;K.  of  L.,  do  "  Na  31  a  Washington,  City, 

herewith  desire  to  inform  you  that  ^  Dear  Sir: — Your  letter  received, 

in  case  the  non-union  man  whom  and  your  request  will  be  granted; 

you  have  in  your  employ  is  any  longer  the  gentleman  referred  to  will  be 

retained,  we  will  be  compelled  to  discharged  Saturday  night, 

notify  all  labor  organizations  of  the  '*  Yours  respectfully, 

city  that  your  house  is  a. non-union  "Rosenfeld  BroSp 

ona    Trusting  you   will    give  this  "J.  W.  Frey. 

matter  due  consideration,  "  Cutters  and  Trimmers.*' 

"  We  are  respectfully  yours,  2  «*  it  was  in  proof  by  one  of  the 

"  Clothing  Cutters  and  Trimmers,  Rosenfeld  Brothers  that  the  appel- 

"L.  A.  7507,  K.  of  Li.  lant  was  a  first-class  *  customs  oat- 

"  Jno.  G.  Nagengast,  Secretary."  ter ; '  that  he  *  filled  the  bill  exactly; ' 

Upon  receiving  the  said  notice  the  and  that  their  firm  were  entirely 

said  firm  immediately  notified  plaint-  satisfied  with  him,  and  would  not 

iff  that  he  would  have  to  go,  and  did  have  discharged  him  but  for  the  ob- 

in  fact  discharge  him  from  their  em-  jection  of  the  appellee:  that  they  dis- 

ploy,  at  the  same  time  notifying  the  charged  him  on  account  of  the  letter 

Clothing  Cutters'  and  Trimmers*  As-  received  from  appellee  dated  Feb- 
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pursuing  the  course  which  it  did  in  threatening  said  firm,  that 
if  they  retained  the  appellant  any  longer  in  their  employ  it 
would  be  compelled  to  notify  all  labor  organizations  of  the 
city  that  their  house  was  a  '  non-union  house  ? '  Second.  Was 
the  conduct  of  the  appellee  in  the  course  pursued  by  it  towards 
the  appellant  wrongful  or  malicious  ?  Third.  Had  Kosenfeld 
Brothers  reasonable  ground  to  anticipate  loss  or  injury  to 
themselves  in  consequence  of  the  action  of  the  appellee?" 

In  discussing  the  issues  as  stated  the  court  held  broadly  that 
the  interference  of  the  union  was  in  law  malicious  and  unques- 
tionably wrongful ;  that  it  interfered  with  the  most  serious 
right  affecting  the  laboring  man's  life,  namely,  the  privilege 
of  seeking  remunerative  employment  and  thereby  gaining  an 
honest  livelihood ;  that  it  was  the  occasion  of  his  discharge ; 
that  the  interference  of  the  union  was  wrongful,  even  if  not 
actually  malicious,  and  the  legal  rights  of  the  plaintiff  were 
invaded. 

Furthermore,  the  court  held  that  under  the  evidence  the 
firm  of  employers  had  just  cause  to  apprehend  the  consequences 
of  a  refusal  to  discharge  plaintiff.  "  Courts  are  bound  to  look 
at  things  just  as  they  are,  to  pass  on  facts  just  as  they  are  de- 
veloped, to  treat  the  conduct  of  men  just  as  it  is,  and  to  impute 
to  them  that  intention  which  their  acts  and  their  conduct  dis- 
close was  their  intention."  ^ 

ruary  16th,  and  by  letter  dated  Feb-  in  our  employ  at  the  time  the  appel- 
ruary  18th  they  notified  the  appeUee  lant  was  discharged  had  been  caUed 
of  the  receipt  of  its  letter,  and  stated  out,  and  left,  the  effect  would  have 
that '  its  request  would  be  granted,  been  t6  cause  us  great  loss,  as  we  had 
and  the  gentleman  referred  to  will  on  hand  at  that  time  a  number  of 
be  discharged  Saturday  night;' to  contracts."  Id.,  p.  401. 
which  there  was  no  reply  by  the  ap-  ^  Citing  United  States  v.  Kane,  23 
pellee.  Witness  further  proved  that  Fed.  R.  750.  The  court  continued: 
in  his  opinion,  as  a  consequence  of  "Some  criticism  was  indulged  in  in 
the  failure  of  his  firm  to  discharge  the  argument  of  counsel  in  this  court 
the  appellant,  their  patronage  would  to  the  effect  that  a  recovery  could 
have  fallen  off  to  the  extent  of  or-  not  be  had  in  this  cause,  as  the  ap- 
ganized  labor,  and  that  all  the  union  pellant  had  only  declared  on  a  sup- 
cutters  would  liave  been  ordered  out,  posed  violation  of  a  contract,  when 
and  that  it  would  have  gone  still  in  point  of  fact  there  had  been  no 
further  than  that;  that  not  only  the  contract  violated.  We  concur  in  this 
people  who  cut  the  material,  but  view,  and  are  clearly  of  opinion  that 
those  that  sewed  on  the  work,  would  the  declaration  sets  out  a  cause  of 
have  been  stopped  from  cutting  or  action  which  the  proof  fails  to  sus- 
fie  wing  for  us,  and  if  the  union  men  tain.    The  question  of  a  contract  vel 
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«  From  the  authorities  referred  to,  and  upon  principle,  it  is 
apparent  that  neither  the  fact  that  the  term  of  service  inter- 
rupted is  not  a  fixed  period,  nor  the  fact  that  there  is  not  a 
right  of  action  against  the  person  who  is  induced  or  influenced 
to  terminate  the  service  or  to  refuse  to  perform  his  agreement^ 
is  of  itself  not  a  bar  to  an  action  against  the  third  person  ma- 
liciously and  wantonly  procuring  the  termination  of,  or  a  refusal 
to  perform,  the  agreement.  It  is  the  legal  right  of  the  party 
to  such  agreement  to  terminate  or  refuse  to  perform  it,  and  ia 
doing  so  he  violates  no  right  of  the  other  party  to  it;  but  so 
long  as  the  former  is  willing  and  ready  to  perform  it,  it  is  not 
the  legal  right,  but  it  is  a  wrong  on  the  part  of  a  third  party 
maliciously  and  wantonly  to  procure  the  former  to  terminate 
or  refuse  to  perform  it.  Such  wanton  and  malicious  interfer- 
ence for  the  mere  purpose  of  injuring  another  is  not  the  exer- 
cise of  a  legal  right.  Such  other  person  who  is  in  employment 
by  which  he  is  earning  a  living,  or  otherwise  enjoying  the 
fruits  and  advantages  of  his  industry  or  enterprise  or  skill,  has 
a  right  to  pursue  such  employment  undisturbed  by  mere  ma- 

non  enters  into  the  consideration  of  if  he  continued  in  the  employment, 

this  case,  but  upon  proper  averment  and  the  probability  or  certainty  of 

in  the  declaration  ought  to  play  but  such  loss  would  be  in  each  case  a 

small    part   in    its    determination,  question  of  fact;' and,  of  course,  for 

'Where  a  contract  would  have  been  the  jury." 

fulfilled  but  for  the  false  and  f raudu-  The  general  principles  governing 

lent  representations  of  a  third  per-  cases  of  the  character  discussed  have 

son,  an  action  will  lie  against  such  been  stated  as  follows:  "Interference 

person,  although  the  contract  could  by  fraud  or  force  with  the  free  ex- 

not  have  been  enforced  by  action.*  ercise  of  another's  trade  or  occupa- 

Benton  v.  Pratt,  2  Wend.  385.    In  the  tion,  or    means  of  livelihood,  is  a 

case  of  Johnston  Harvester  Ca  v,  tort — such  as  preventing  people,  by 

Meinhardt,  9  Abbott's  New  Cases,  the  use  of  threats  or  intimidation, 

896,  897,  the  court  said:  'A  distino-  from  trading  with  the  plaintiff 's  ves- 

tion  has  been  sought  to  be  made  be-  sel  in  a  foreign  port,  or  dealing  at 

tween  the  cases  where  there  has  been  the  plaintiff's  shop,  or  sending  their 

an  unexpired  time  contract, and  cases  children  to  the  plaintiff's  school,  or 

where  the  services  were  by  the  day  placing  obstructions  or  impediments 

or  by  the  piece,  but  I  do  not  think  in  the  way  of  free  access  to  the 

such  distinction  rests  upon  any  sound  plaintiff's  place  of  business.    .    .    . 

reason.    ...    In  such  case  the  in-  Where  a  violent  or  malicious  act  is 

jury  to  the  property  and  business  of  done  to  a  man's  occupation,  profes- 

the  employer  would  not  consist  so  sion,  or  way  of  getting  a  livelihood* 

much  in  breaking  the  contract  wiiich  there  an  action  lies  in  all  cases." 

existed,  as  in  the  loss  of  profits  de-  Addison  on  Torts,  Am.  ed.,  1876,  vol  I» 

rived  from  the  work  of  the  laborer  p.  13^ 
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licious  or  wanton  interference  or  annoyance.  Every  one  has  a 
perfect  right  to  protect  or  advance  his  business  if  in  so  doings 
he  infringes  no  superior  legal  right  of  another."* 

"  Merely  to  persuade  a  person  to  break  his  contract  may  not 
be  Avrongful  in  law  or  fact.  .  .  .  But  if  the  persuasion  be 
used  for  the  indirect  purpose  of  injuring  the  plaintiff,  or  of 
benefiting  the  defendant  at  the  expense  of  the  plaintifif,  it  is  a 
malicious  act,  which  is  in  law  and  fact  a  wrong  act,  and  there- 
fore a  wrongful  act,  and  therefore  an  actionable  act,  if  injury 
follows  from  it."  ^ 

§  547.  But  an  injunction  has  been  denied  where  it  appeared 
that  the  executive  committee  of  a  typographical  union,  without 
license  and  without  lawful  business,  entered  the  premises  of  a 
printing  company  and  ordered  all  the  union  men  employed 
therein  to  strike,  under  penalty  of  being  dealt  with  in  accord- 
ance with  the  laws  and  regulations  of  the  union,  which  order 
was  obeyed  by  the  men;  and  where  it  also  appeared  that  the 
committee  of  the  members  of  the  union  circulated  the  fact  that 
the  employees  of  the  printing  company  had  been  called  out^. 
and  published  an  advertisement  warning  the  public  that  the 
office  of  the  printing  company  in  question  was  a  non-union 
office;  and  where  it  also  appeared  that  the  committee  and  mem- 
bers of  the  union  induced  the  common  council  of  the  city  to 
reject  the  bid  of  the  printing  company  for  the  city  printing; 
and  where  it  further  appeared  that  a  boycott  was  instituted 
against  the  printing  company,— the  court  in  this  particular  case 
holding  that  it  did  not  sufficiently  ap[>ear  that  the  damages 
were  of  such  an  irrepara.ble  nature  as  to  warrant  the  interven- 
tion of  a  court  of  equity.' 

1  Chipley  v.  Atkinson,  23  Fla.  206.    spiring  to  raise  their  wages,  each 

2  Bowen  v.  Hall,  L.  R.  6  Q.  B.  D.  838.    may  insist  on  raising  his  wages,  if 
'LongshorePrintingCav.  Howell,    he  can;  but  if  several  meet  for  the 

26  Oreg.  527, 38  Pac.  R  547.    Regard-  same  purpose,  it  is  illegal,  and  the 

ing  the  law  generally  the  court  said:  parties  may  be  indicted  for  a  con* 

"At  one  time,  in  England,  it  was  spiracy.'    From  a  review  of  this  case 

maintained    by    some   judges   that  it  is  apparent  that  this  language  was 

trades  unions  were  illegal  combina-  not  necessary  to  a  decision  of  the 

tions,  and  indictable  at  common  law.  points  mada  In  Hilton  v.  Eckersly,  6 

In  Rex  V.  Mawbey,  6  Term  R  636,  EL&Bl.  52.  Crompton,  J.,  in  referring 

Grose,    J.,  by  way  of   illustration,  to  Rex  v.  Mawbey,  says  that  Grose^ 

makes  use  of  the  following  language:  J.,  'assumed  the  iUegality  of  such 

'  As  in  the  case  of  journeymen  con-  combinations    as  well-known   law/' 
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§  548.  It  may  well  be  doubted  whether  the  decision  last  re- 
ferred to  is  soand.  The  facts  disclosed  a  combination^  the 
object  of  which  was  to  oppress  and  injure  a  certain  printing 
<;ompany,  and  one  of  the  means  to  be  used  was  a  boycott,  and 

-and  further  remarked  that  'combi-  Vict,  ch.  84,  and  84  and  85  Vict,  oh. 
nations  of  this  nature,  whether  on  81,  and  similar  statutes,  trades  unions 
the  part  of  the  workmen  to  increase,  are  recognized  as  legal  associations, 
or  of  the  masters  to  lower,  wages,  with  objects  which  they  may  en- 
were  equally  illegaL'  But  Lord  deavor  to  secure  by  pecuniary  and 
Campbell,  C.  J. ,  in  a  concurring  opin-  other  means  of  supporting  strikes  and 
ion  with  Crompton,  J.,  Seriously  the  like,  so  long  as  they  do  not  re- 
doubted whether  such  was  the  law,  sort  to  secret  or  other  violence,  or  to 
And  after  citing  Rex  v.  Mawbey  said:  threats,  intimidation  or  any  acts  of 
*  I  cannot  bring  myself  to  believe,  like  character  which  wiU  tend  to 
without  authority  much  more  oo-  destroy  freedom  of  action.  Early 
gentl  that  if  two  workmen,  who  sin-  American  cases  are  in  consonance 
cerely  believe  their  wages  to  be  in-  with  the  earlier  English  adjudica- 
adequate,  should  meet  and  agree  that  tions,  but  later  authorities  concur  in 
they  would  not  work  unless  their  the  more  reasonable  and  enlightened 
wages  were  raised,  without  design-  view  that  trades  unions,  in  the  ordi- 
ing  or  contemplating  violence  or  any  nary  acceptation  of  the  term,  are 
illegal  means  for  gaining  their  ob-  not  within  and  of  themselves  unlaw- 
ject,  they  would  be  guilty  of  a  misde-  ful  combination&  'It  is  no  crime 
meaner,  or  liable  to  be  punished  by  for  any  number  of  persons,  without 
fine  and  imprisonment.  The  object  an  unlawful  object  in  view,  to  asso- 
is  not  illegal,  and  therefore,  if  no  date  themselves  together,  and  agree 
iUegal  means  are  to  be  used,  there  that  they  will  not  work  for  or  deal 
is  no  indictable  conspiracy.  Wages  with  certain  men  or  classes  of  men, 
may  be  unreasonably  low  or  unrea-  or  work  under  a  certain  price,  or 
sonably  high;  and  I  cannot  under-  without  certain  conditions.'  Carew 
stand  why  in  the  one  case  workmen  v.  Rutherford,  106  Mass.  14;  Snow  v. 
can  be  considered  as  guilty  of  a  Wheeler,  113  Mass.  186;  Ck>m.  v. 
crime  in  trying  by  lawful  means  to  Hunt,  4  Met  111;  Rogers  v.  Evarts, 
raise  them,  or  masters,  in  the  other,  17  N.  Y.  Sup.  268b  It  was  therefore 
can  be  considered  guilty  of  a  crime  not  unlawful  for  Multnomah  Typo- 
in  trying  by  lawful  means  to  lower  graphical  Union  Na  58  to  adopt  a 
them.'  And  later  English  authori-  scale  of  wages.  Neither  was  it  un- 
ties concede  that  members  of  trades  lawful  for  the  union  to  make  pro- 
unions  binding  themselves  not  to  visions  in  its  by-laws  limiting  the 
work  except  under  certain  condi-  number  of  apprentices  to  one  for 
tions,  and  to  support  one  another  in  each  newspaper  office  employing  less 
the  event  of  being  thrown  out  ot  em-  than  twenty-five  men,  and  two  when 
ployment  in  carrying  out  the  views  employing  twenty-five  or  more,  and 
of  the  majority,  do  not  bring  them-  one  to  each  job  office,  and  two  when 
selves  within  the  criminal  law.  employing  five  journeymen  on  an 
Hornby  v.  Close,  L.  R  2  Q.  B.  153;  average.  No  member  of  this  asso- 
Farrer  v.  Close,  L.  R  4  Q.  R  603.  ciation  can  now  be  charged  with 
Since  the  enactment  of  statutes  6  criminal  conspiracy  as  under  the 
€iQO,  IV.,  ch.  129,  as  modified  by  23  common  law,  simply  because  of  the 
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• 

as  a  matter  of  fact  a  boycott  was  successfully  instituted.  The 
oonrt  in  its  opinion  concedes  that "  recent  decisions  sustain  the 
doctrine  that  in  a  proper  case,  where  two  or  more  persons  con- 
spire and  confederate  together  for  the  purpose  of  destroying 

fact  that  he  with  others  have  com-  1748  provides:  'If  any  person,  either 
bined  for  the  purpose  of  maintaining  verbaUy  or  by  any  written  or  printed 
wages  or  limiting  the  number  of  communication,  shaU  threaten  any 
apprentices,  as  contrary  to  pubUo  injury  to  the  person  or  property  of 
policy."  another  .  .  .  with  intent  thereby 
Regarding  the  Oregon  statute  bear-  to  extort  any  pecuniary  advantage 
ing  upon  the  case  the  couct  said:  ''It  or  property  from  such  other,  to  do 
is  claimed  in  this  case  that  the  means  any  act  against  his  will,  such  person 
employed  by  defendants  were  not  upon  conviction  thereof  shall  be  pun- 
permissible,  and,  being  violative  of  ished,'  eta  All  these  statutes  are  in- 
the  rights  of  the  plaintiff,  it  is  entl-  voked  in  aid  of  plaintiff's  contention, 
tied  to  an  injimction  to  prohibit  their  The  first  clause  of  section  1893  is 
continuano&  This  brings  us  to  the  directed  against  any  person  imlaw- 
gist  of  the  controversy.  The  statute  fully  preventing  or  endeavoring  to 
provides  (Hill's  Code,  1898)):  'If  any  prevent  any  person  employed  by  an- 
person  shall,  by  force,  threats  or  in-  other  from  continuing  or  performing 
timidation,  prevent  or  endeavor  to  his  work.  There  are  but  two  in- 
prevent  any  person  employed  by  an-  stances  shown  by  the  complaint  in 
other  from  continuing  or  performing  which  the  employees  of  plaintiff  quit 
his  work,  or  from  accepting  any  new  work.  As  to  the  first  of  these  it  is 
work  or  employment;  or  if  any  per-  alleged:  'That  the  said  executive 
son  shall  circulate  any  false  written  committee,  combining  and  conspir- 
or  printed  matter,  or  be  concerned  in  ing  as  aforesaid,  for  the  purpose 
the  circulation  of  any  such  matter,  aforesaid,  and  professing  to  act  by 
to  induce  others  not  to  buy  from  or  authority  of  the  union,  and  in  the 
4sell  to  or  have  dealings  with  any  per-  capacity  of  the  officers  of  the  same, 
.son,  for  the  purpose  or  with  the  in-  without  lawful  business,  entered  the 
tent  to  prevent  such  person  from  premises  of  the  plaintiff  and  ordered 
employing  any  person,  or  to  force  or  all  members  of  the  said  union  there 
compel  him  to  employ  or  discharge  and  then  at  work  under  contract 
from  his  employment  any  one,  or  to  with  the  plaintiff  to  cease  work  fur- 
alter  his  mode  of  carrying  on  his  ther  for  it,  under  penalty  of  being 
business,  or  to  limit  or  increase  the  dealt  with  according  to  the  laws  and 
number  of  his  employees,  or  their  rate  regulations  of  said  union.  Said  work- 
of  wages  or  time  of  service,  such  per-  ingmen  were  intimidated  and  in- 
son  shall  be  deemed  guilty  of  a  misde-  fluenced  thereby,  and  without  delay 
meaner,'  etc. ;  and  by  section  1897  it  immediately  obeyed  said  unlawful 
is  made  a  misdemeanor  for  any  per-  and  injurious  order.'  And  as  to  the 
sou  to  *  wilfully  and  wrongfully  com-  second  instance,  the  complaint  al- 
nii't  any  act  which  grossly  injures  leges:  'That  on  the  twelfth  day  of 
the  person  or  property  of  another,  or  March,  eighteen  hundred  and  ninety 
which  grossly  disturbs  the  public  three,  the  then  president  of  said 
peace  or  health,  or  which  openly  out-  union,  and  its  members  and  officers, 
rages  the  public  decency  and  is  in-  by  a  resolution  of  said  union  passed 
jurious  to  public  morals.'    Section  on  tliat  day,  maliciously,  and  solely 
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or  injuring  the  business  of  another,  or  doing  violence  to  his 
property  or  property  rights,  and  it  is  clearly  made  to  appear 
that  the  injury  is  threatened  and  imminent  and  will  become 
irreparable  to  the  suitor,  an  injunction  will  lie  to  restrain  the 
conspirators."  * 

But  the  court  argues  that  the  injuries,  actual  and  threatened, 
in  the  case  before  thera,  were  not  such  as  to  leave  the  printing 
company  remediless  in  a  court  of  law.* 

The  adequacy  of  the  remedy  at  law  in  this  case  is  open  to 

becaiise  plaintiff  refused  to  submit  Typograpliical  Union,  45  Fed.  R  135, 
to  the  said  union,  ordered  all  union  12  Lb  R  A.  103;  T.  &  A.  A.  R  Ca  v. 
men  working  for  plaintiff  to  cease  Penn.  Ca,  54  Fed.  R  730,  19  I*  R  A. 
working  for  it,  and  the  said  working-  387;  Arthur  v.  Oakes,  03  Fed.  R  827, 
men,  being  intimidated  by  said  order,  25  L.  R  A.  414 
did  obey  said  order,  and  ceased  to  ^  Longshore  Printing  Ca  ▼.  How- 
fulfill  their  contracts  with  plaintiff.'  ell,  26  Oreg.,  on  pp  551,  552.  And  on 
In  the  one  instance  the  men  quit  page  555  the  court  said  in  conclusion: 
under  an  order  from  the  executive  "  The  showing  of  plaintiff  is  clearly 
committee,  and  in  the  other  in  pursu-  insufficient  to  bring  itself  within  the 
ance  of  a  resolution  of  the  union.  No  rule  thus  explicitly  stated  by  the 
intimidation  is  specifically  alleged  or  learned  judge.  The  plaintiff  may 
shown,  unless  it  can  be  inferred  that  have  its  action  at  law  against  defend- 
by  a  refusal  to  quit  the  membei's  of  ants  for  some  of  the  acts  complained 
the  union  would  subject  themselves  of,  and  defendants,  or  some  of  tliem, 
to  the  charge  of  insubordination  to  may  have  by  their  cx)nduct  subjected 
the  order,  and  it  does  not  appear  that  themselves  to  a  criminal  prosecution 
there  was  sufficient  odium  attached  under  the  statute,  and  the  plaintiff 
to  this  to  put  the  members  in  fear  or  may  have  been  much  annoyed,  and 
that  compliance  with  the  order  and  at  times  viciously  harassed,  by  de- 
resolution  was  induced  thereby.  The  fendants;  yet  one  thing  is  clear: 
more  reasonable  presumption  is  that  there  is  no  such  persistent,  aggres- 
they  quit  because  of  the  mutual  un-  sive  and  virulent  boycott  now  in  prog- 
derstanding  between  the  members  to  ress,  nor  was  there  at  the  time  of 
abide  the  action  of  the  union  and  its  the  commencement  of  this  suit,  as 
executive  committer  The  latter  to  justify  the  court  in  saying  that 
clauses  of  section  1893  can  have  no  plaintiff's  business  and  property  is 
application  here,  as  it  is  not  alleged  being,  or  is  about  to  be.  destroyed  or 
or  claimed  that  the  notice  published  irreparably  injured.  We  do  not  say 
in  the  *  Oregonian '  and  the  one  posted  than  an  injunction  is  an  improper  or 
in  numerous  places  were  false."  unavailable  remedy  to  stay  the  de- 
1  The  court  cited  Brace  v.  Evans,  3  structi  ve  and  pernicious  ravages  of  a 
Ry.  &  Corp.  Law  Jour.  561 ;  Cogley,  boycott,  but  that  in  this  particular 
Strikes  &  Lockouts,  342;  Emack  v.  case  plaintiff  has  not  brought  itself 
Kane,  34  Fed.  R  47;  Sherry  v.  Perk-  within  the  rules  of  that  particular 
ins,  147  Mass.  212, 9  Am.  St.  R  689, 17  jurisdiction  of  equity.  The  court  be- 
N.  E.  R  307:  CcBur  d'Alene  Min.  Co.  low  was  right  in  sustaining  the  de- 
V.  Miners*  Union,  51  Fed.  R  260.  19  murrer.  and  its  decree  in  dismissing 
L.  R  A.  382;  Casey  v.  Cincinnati  the  complaint  is  affirmed." 
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much  doubt;  the  decision  will  hardly  bear  close  analysis  in  the 
light  of  the  authorities. 
§  549.  Slander  and  libel  by  labor  organizations, —  It  is 

libelous  to  falsely  and  maliciously  publish  a  notice  of  any  de- 
scription charging  a  journeyman  to  be  an  inferior  workman  at 
his  trade.  It  is  also  libelous  to  publish  a  notice  of  any  kind 
or  description  maliciously  charging  that  a  man  who  holds  him- 
self out  as  a  contractor  is  in  the  habit  of  employing  inferior 
workmen,  thereby  imposing  on  parties  for  whom  he  does  work 
as  a  contractor.* 

The  law  presumes  that  both  employers  and  employees  have 
the  proper  qualifications  to  do  whatever  work  they  lawfully 
undertake,  and  this  presumption  attaches  under  all  conditions 
until  the  contrary  appears  in  proof.* 

If  a  labor  union  wilfully  and  maliciously  publishes  notices 
to  the  effect  that  workmen  who  are  not  members  of  the  union 
are  inferior  workmen,  or  to  the  effect  that  contractors  are  em- 
ploying inferior  labor  and  thereby  defrauding  their  customers, 
the  union  is  liable  for  all  damages  occasioned  thereby.* 

1  Parker  et  aL  v.  Bricklayers'  Union  the  purpose  of  such  conspiracy,  so 

(1889),  21  Cin.  Wkly.  Law  BuL  223.  long  as  he  remains  therein  and  does 

^  Parker  et  aL  v.  Bricklayers*  Union  not  withdi-a w  therefrom.  The  plaint- 

(1889),  suprcu  iffs  had  the  legal  right  to  conduct 

'  Parker  etaLv.  Bricklayers*  Union,  their  business  of  contracting  brick- 
suprcu  This  case  involved  a  contro-  layers,  by  the  purchase  of  their  ma- 
versy  between  a  certain  contracting  terial  of  such  persons  as  they  deemed 
firm  and  a  bricklayers'  union.  The  best,  in  the  honest  promotion  of  their 
court  laid  down  the  following  propo-  trade  and  occupation.  They  like- 
bitions  in  its  charge  to  the  jury:  **If  wise  had  the  same  freedom  and  right 
the  defendants  combined  together  in  the  employment  of  their  work- 
to  conmiit  an  act  unlawful  (either  men,  and,  in  fair  competition  with 
as  in  the  sense  of  being  criminal  others  of  their  trade,  to  obtain  Con- 
or in  violation  of  plaintiffs'  private  tracts  for  work.  Likewise  had  the 
rights,  for  which  they  would  have  a  several  workmen,  members  of  the 
right  of  recovery  in  damages),  or  if  defendant  union,  in  the  honest  pur- 
they  combined  to  do  a  lawful  act  by  pose  of  looking  to  their  individual 
means  of  acts  unlawful,  then,  in  welfare,  the  right  to  work  for  whom 
either  such  event,  the  combination  they  preferred,  and,  if  not  under  con- 
is  illegal.  If  men  conspire  together  tract  for  stipulated  time,  to  quit  the 
to  do  an  unlawful  act,  or  to  do  a  law-  service  of  any  one  and  go  to  the 
f ul  act  by  unlawful  means,  then  one,  service  of  another,  or  to  rest  from 
knowing  the  purpose  thereof,  enter-  labor.  And  it  is  the  province  of  law 
'ing  into  such  a  conspiracy  is  bound  to  protect  all  alike  —  the  owner,  the 
by  all  the  things  said  and  done  by  materialman,  the  contractor  and  the 
any  of  their  number  in  carrying  out  laborer,  be  they  members  of  80<)alled 
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Any  union,  association  or  combination  is  liable  for  all  dam- 
ages occasioned  if  it  is  instrumental  in  depriving  the  parties 
injured  of  valuable  business  and  contracts.* 

'unions'  or  not>  be  they  skiUed  or  men  expelled  for  reasons  in  good 
unskUled.  The  law  makes  no  dis-  faith  to  them,  or  with  men  who  re- 
tinction  between  them  because  of  fuse  to  join  them,  or  refuse  to  work 
the  service  or  occupation  of  either,  for  any  particular  employer  or  con- 
Every  man's  labor  and  skill  are  his  tractor:  they  have  a  right  to  select 
own  property;  often  they  are  his  sole  their  employers,  and  they  may  in 
dependence  and  means  of  support  combination  refuse  in  good  faith  to 
for  himself  and  family,  and  they  are  work  for  any  man  justly  obnoxious 
his  only  certain  and  satisfactory  to  them.  They  may,  with  like  hon- 
means  of  accumulating  property.  It  est  purpose  to  promote  their  united 
is  essential  to  the  laborer's  welfare  good,  fix  hours  of  labor  per  day  and 
and  manhood  that  he  and  his  labor  rate  of  wages,  uniform  or  modified 
shall  be  free — the  laborer,  as  the  em-  in  rate,  and  they  may  encourage 
ployer,  who,  very  frequently,  is  only  others  to  join  their  order.  They  may 
one  step  in  the  way  of  prosperity  re-  combine  for  the  honest  purpose  of 
moved  from  the  laborer  for  wages,  has  benefiting  their  order,  by  encourag- 
the  same  need  for  freedom  for  action  ing  favorable  terms  to  their  employ- 
in  his  field  of  servica  Sometimes  in  ers  in  the  purchase  of  material,  and 
their  competition  they  come  into  con-  to  procure  contracts  for  such  con- 
flict; but  they  must  remember  that  tractors  as  employ  members  of  their 
each  may,  in  the  pursuit  of  his  occu-  union;  but  they  become  engaged 
pation,  do  whatsoever  he  wiU,  only  in  illegal  enterprise  whenever  they 
so  long  as  it  does  not  infringe  on  the  agree  to  accomplish  their  purpose  by 
equal  freedom  and  right  of  the  other,  threats,  intimidation,  violence  or  like 
Workmen  have  the  right  to  organize  molestation,  either  towards  the  ap- 
into  unions  for  the  common  benefit  prentice,  the  expelled  member,  the 
of  their  members,  for  the  purpose  of  non-union  workman,  the  contractor 
advancing  their  skill,  for  mutual  and  employer,  the  materialman  or 
charities,  and  may  bind  themselves  the  owner  who  proposes  to  make  a 
by  rules,  constitutions  and  by-laws  contract  The  like  rule  of  legality 
within  the  scope  of  such  purpose  of  or  illegality  applies  to  the  contractor 
organization.  Tliey  may,  for  their  own  or  employer  as  to  the  purpose  for 
interests,  make  reasonable  regula-  which  he  may  become  and  act  as  a 
tions  as  to  how  and  whom  they  wiU  member  of  the  so-called  '  bos&<x>n- 
instruct  in  the  skill  of  their  trade,  and  tractors'  union. '  The  threat  may  be 
they  cannot  be  compelled  to  teach  by  word,  gesture,  sign  or  tone^  and 
others  against  their  will  They  may  when  you  consider  whether  any  par* 
persuade  others  not  to  enter  their  ticular  line  or  course  of  conduct,  or 
trade;  they  may  refuse  to  work  with  tiling  said  or  done,  has  menace  or 
or  instruct  those  not  registered  in  threat  in  it,  you  must  consider  all 
their  union;  and  they  may,  with  an  the  circumstances  under  which  the 
honest  purpose,  refuse  to  work  with  thing  is  said  or  done — what  reason- 
men   obnoxious   to  their  interests,  ably  was  the  intent  sought  to  be  con- 

1  Parker  et  aL  v.  Bricklayers'  Union  eral  verdict  for  $8,700  as  compensa- 

(1889),  21  Cin.  Wkly.  Law  Bui.  223.  tory  damages  for  the  injury  inflicted. 
In  this  case  the  jury  returned  a  gen- 
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§  550.  Combination  liable  for  damages  occasioned. —  Com^ 
binations  which  amount  to  conspiracies  to  oppress  and  injure 
others  are  liable  for  all  damages  occasioned  by  their  unlawful^ 
malicious,  oppressive  or  injurious  acts.* 

Any  union,  association  or  combination  in  the  pursuance  of 
its  own  lawful  ends  may  do  many  things  the  incidental  effect 
of  which  is  to  inflict  loss  upon  others,  and  the  loss  incidentally 
inflicted  by  a  union  or  an  association  or  a  combination  in  the 
legitimate  pursuit  of  its  own  legitimate  objects  may  even  be 
greater  and  more  ruinous  than  the  loss  directly  effected  by  a 
conspiracy.  The  extent  of  the  damage  does  not  determine  the 
character  of  the  conspiracy.  A  very  slight  damage  will  give 
rise  to  a  cause  of  action  if  such  damage,  however  slight,  is  the 
result  of  a  combination  the  express  object  of  which  is  to  inflict 
that  damage. 

§  551.  Tlie  rights  of  labor, —  The  many  statutes  specially 
favoring  labor  organizations^  passed  in  many  of  the  states,  will 
be  referred  to  hereinafter,  and  it  will  be  found  that  in  spirit 
most  of  these  acts  are  diametrically  opposed  to  the  various  more 
or  less  drastic  laws  passed  against  combinations  of  capital ;  inr 
other  words  the  several  state  legislatures,  generally  speakings 
seem  disposed  to  protect  and  encourage  combinations  of  labor, 
and  to  forbid  and  discourage  combinations  of  capital.  But  aside 
from  statutory  provisions,  the  rights  of  labor  to  combine  are 
pretty  well  settled  by  judicial  decisions. 

Under  the  autlwritiee. —  From  the  cases  and  authorities  al- 
ready  cited,. it  is  clearly  established  that  labor  has  the  right  to 
combine: 

1.  To  raise  the  price  of  labor,  i.  e.^  to  maintain  and  to  raise 
wages. 

2.  To  limit  the  quantity  of  labor  —  i. «.,  to  regulate  the  num* 

Teyed  by  the  person  uttering  the  act  out  the  wiU  of  another  instead 
word  or  doing  the  thing.  The  intent  of  his  own  wilL" 
reasonably  conveyed  must  be  to  do  ^  Longshore  Printing  Ca  ▼.  How- 
some  wrongful  thing  to  the  person  ell,  20  Oreg.  527, 88  Paa  R  547;  Luoke 
or  property,  and  in  violation  of  the  v.  Clothing  Cutters'  Assembly,  77 
legal  right  of  the  one  sought  to  be  Md.  396,  26  At^  R.  605;  Moores  v. 
influenced.  The  intimidation  meant  Bricklayers'  Union,  23  Cin.  Wkly. 
is  the  effect  of  such  things  said  or  Law  BuL  48;  Jackson  t.  Stanfield, 
done,  or  threat  made,  as  reasonably  137  Ind.  592,  36  N.  £.  R  345;  Crump 
put  one  in  fear,  and  control  his  free-  ▼.  Com.,  84  Va.  927, 10  Am.  St  R  895» 
dom  of  aotion,  or  thus  compel  one  to 
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ber  of  apprentices  and  the  conditions  nnder  which  they  shall 
be  received. 

•  3.  To  strike  —  provided  the  withdrawal  from  employment  is 
voluntary  on  the  part  of  all  concerned,  involves  no  breach  of 
contract,  is  peaceful  and  orderly,  and  is  for  a  lawful  purpose. 

4.  To  establish  and  dictate  generally  terms  and  conditions 
npon  which  the  members  will  work — provided,  always,  there 
3Te  no  threats,  no  oppression,  no  coercion. 

The  labor  world  now  and  then  complains  of  the  decisions  of 
the  courts  as  being  unfriendly  to  labor.  The  earlier  decisions, 
as  we  have  seen,  were  based  upon  earlier  notions  of  combina- 
tions; but  of  all  the  labor  cases  passed  in  review,  and  of  all 
that  will  be  discussed  under  ^'  Kights  and  Bemedies,"  there  is 
not  one  adverse  to  labor  that  does  not  disclose  acts  either  un- 
lawful, often  criminal,  or  grossly  oppressive.  In  no  recent  case 
has  a  court  intervened  to  restrict  the  right  of  labor  to  combine 
to  maintain  or  raise  wages,  to  regulate  so  far  as  possible  the  sup- 
ply of  labor,  to  establish  terms  and  conditions  of  employment, 
and  so  on;  but  when  the  combinations  have  gone  farther  and, 
in  a  mistaken  attempt  to  further  their  cause,  have  done  things 
positively  unlawful,  have  coerced,  threatened  and  assaulted 
others  —  usually  fellow  laboring  men  —  and  have  deliberately 
planned  to  destroy  the  business  of  parties  who  did  not  happen 
to  agree  with  them,  the  courts  have  been  obliged  to  intervene, 
to  prevent  by  injunction,  if  possible,  threatened  or  continuing 
injuries,  to  punish  unlawful  acts,  to  award  damages  for  injuries 
unjustly  sustained.  In  most  cases  the  courts  have  intervened 
reluctantly  and  too  weakly,  for  the  notion  prevails  that  it  is 
not  conducive  to  popularity  to  issue  injunctions  against  or  in 
anywise  interfere  Avith  labor  unions.  This  notion  is  a  mistake; 
for  labor,  as  a  body,  is  as  law  abiding  and  law  respecting  as 
capital,  and  the  judge  who  weakly  yields  to  political  consider- 
ations is  held  in  contempt  by  the  entire  community,  and  by  no 
class  more  than  that  which  he  is  truculently  favoring. 
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§§  552, 653b  Some  general  proposition& 

554.  The  test  of  the  legality  of  a  combination  of  capital 

655.  Present  drift  of  judicial  opinion. 

656.  A  combination  is  presumed  legaL 
667.  Definition  of  the  term  ''combine." 

658.  Combination  authorized  by  statute. 

659.  Combination  of  capital  (a)  for  unlawful  purposes  and  (&)  for  op- 

pressive purpose& 

660.  Extent  of  in  jxuy  mflicted  upon  others  by  a  combination  not  a 

test  of  legality. 
561, 662.  Combination  of  employers  to  resist  demands  of  employees. 
56a-^7a  Boycotting  by  capital 

674.  "BlackUsting." 
575-577.  '*  Blacklisting  "—Rights  and  duties  of  employers  as  regards  dis- 
charged employees. 

678.  ''Clearance,"  or  certificate  of  character. 

679.  Action  for  conspiracy  to  do  a  lawful  act^ 

§  552.  Some  general  propositions. — The  authorities  already 
discussed  under  the  head  of  Legal  Combinations  (see  chapter 
VII)  are  to  the  effect  that  combinations  of  capital  may  be 
formed  the  objects  of  which  are; 

(a)  To  control  competition; 

(J)  To  control  prices; 

(c)  To  control  production. 

As  the  cases  cited  more  amply  show,  each  of  these  objects 
has  been  attained  in  a  variety  of  ways  —  by  agreements,  by  as- 
80 
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sociations,  by  combinations,  by  organization  of  large  corpora- 
tions to  buy  out  and  absorb  smaller  concerns ;  so  that  it  will  not 
do  to  say  that  a  given  combination  is  illegal  because 

(a)  It  tends  to  control  competition;  or 

(J)  It  tends  to  control  prices;  or 

(g)  It  tends  to  control  production. 

And  for  reasons  and  authorities  already  given  (see  chap- 
ter 8)  it  will  not  do  to  say  that  a  given  combination  is  illegal 
because 

(d)  It  tends  to  create  a  monopoly; 

{e)  It  tends  to  restrain  trade. 

A  combination  may  tend  towards  all  these  things  and  be 
both  legal  and  beneficial;  or  a  combination  may  have  none  of 
these  tendencies  and  yet  be  illegal  and  pernicious. 

The  tendencies  above  enumerated  are  not  the  tests  of  ille- 
gality. (Always  excepting,  of  course,  statutory  provisions^ 
which  may  make  them  the  tests  directly  or  indirectly.) 

§  553.  It  is  a  dangerous  doctrine  to  condemn  a  combination 
on  account  of  its  supposed  tendencies.  A  tendency  is  more  a 
matter  of  opinion  than  a  matter  of  fact.  Given  certain  facts,, 
the  question  whether  these  facts  tend  toward  a  result  is  a  ques- 
tion that  will  be  answered  differently  by  diflferent  minds. 
Whether  any  particular  association  or  combination  does  stifle 
competition  is  a  question  of  fact,  to  be  determined  from  evi- 
dence and  not  from  impressions.  Whether  or  not  a  given  com- 
bination possesses  a  monopoly  of  any  particular  trade,  industry 
or  occupation  is  a  matter  of  fact  to  be  ascertained  from  evi- 
dence. To  say  that  a  combination  tends  to  create  a  monopoly,, 
or  tends  to  restrain  trade,  or  tends  to  stifle  competition,  is 
equivalent  to  saying  that  the  combination  as  a  matter  of  fact 
does  not  do  or  accomplish  any  one  of  these  objects,  but  at  the 
very  most  and  worst  it  contains  the  possibility  of  accomplish- 
ing the  several  ends,  and  therefore  it  is  illegal ;  not  because  it 
is  actually  guilty  of  anything  either  unlawful  or  contrary  to 
public  policy,  but  because  its  situation  is  such  as  to  render  it 
possible  for  the  combination  to  do  that  which  is  unlawful  or 
contrary  to  public  policy.  It  will  hardly  do  to  condemn  a  com- 
bination as  unlawful  upon  such  reasoning  as  this.  There  is  the 
possibility  that  every  law-abiding  citizen  may  become  a  crim- 
inal; there  is  the  possibility  that  every  individual  possessing^ 
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great  wealth  may  use  that  wealth  to  the  disadvantage  of  other 
parties  or  to  the  detriment  of  the  public.  The  larger  a  part- 
nership and  the  more  powerful  a  corporation  becomes,  the 
greater  the  possibility  of  doing  that  which  is  injurious  or  op- 
pressive ;  but  individuals,  partnerships  and  corporations  are  not 
condemned  on  account  of  any  of  their  supposed  tendencies.  The 
law  views  actual  conditions  and  results  rather  than  possibilities, 
whether  near  or  remote.  There  are  few  lines  of  decisions  more 
pernicious  than  those  which  arbitrarily  dispose  of  valuable  prop- 
erty  rights  on  account  of  alleged  tendencies. 

§  554-.  The  test  of  the  legality  of  a  eoiubinatlon  of  capital. 
The  test  of  the  legality  of  any  particular  combination  of  cap- 
ital is  whether  or  not  the  combination  is  a  criminal  or  a  civil 
conspiracy.  If  it  is  neither  a  criminal  conspiracy  nor  a  civil 
conspiracy,  then  it  is  legal,  notwithstanding  the  fact  that  its 
power  may  be  such  that  the  temptation  to  exercise  the  power 
to  the  disadvantage  of  others  is  great, —  so  great  in  fact  that 
reasonable  men  might  say  that  the  possession  of  such  power 
tends  to  the  development  of  the  combination  into  a  conspiracy. 
The  test  of  the  legality  of  a  combination  of  capital  is  exactly 
the  same  as  the  test  of  the  legality  of  a  combination  of  labor. 
Neither  the  one  nor  the  other  can  be  condemned  on  account 
of  any  supposed  tendencies.  Before  either  combination  could 
be  pronounced  illegal,  the  proof  of  its  illegal  character  must 
be  clear  and  conclusive;  and  the  proof  must  be  as  clear  and 
conclusive  in  the  case  of  a  combination  of  capital  as  in  the 
case  of  a  combination  of  labor.  At  the  present  time  it  would 
startle  both  the  labor  and  the  legal  world  to  have  the  courts 
pronounce  a  combination  of  labor  illegal  because  it  tends  to 
advance  wages  in  the  particular  occupation,  or  because  it  tends 
to  control  the  supply  of  labor  in  the  particular  industry,  or 
because  it  tends  to  restrain  some  particular  trade.  The  prime 
object  of  a  combination  of  labor  is  to  advance  wages  either 
directly  or  indirectly  by  shortening  working  hours.  If  labor 
may  combine  to  advance  wages,  it  goes  without  saying  that 
capital  should  be  permitted  to  combine  to  advance  prices.  In 
fact,  an  advance  of  prices  may  be  absolutely  necessary  in  order 
to  successfully  meet  the  demands  of  the  combination  of  labor. 
Courts  may  readily  test  the  validity  of  their  decisions  concern- 
ing combinations  of  capital  by  applying  the  language  used  to 
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combinations  of  labor;  if  the  Iangaa<;e  is  applicable  to  both 
cases  the  chances  are  that  it  is  sound  and  of  general  validity. 
If,  however,  the  propositions  laid  down  concerning  combina- 
tions of  capital  will  not  fit  combinations  of  labor  withoat  de- 
priving labor  of  its  admitted  rights,  then  they  are  not  valid  as 
regards  capital. 

Many  of  the  cases  about  to  be  considered  will  be  found  to 
contain  elements  which  make  them  either  civil  or  criminal 
conspiracies.  Such  combinations  are  undoubtedly  illegal;  but 
there  are  also  many  decisions  against  combinations  of  capital 
wherein  the  facts  recited  do  not  disclose  elements  of  either 
criminal  or  civil  conspiracy.  These  decisions  are  given  for 
what  they  are  worth. 

§  655.  Present  drift  of  Jadlclal  opinion, — The  present  tend- 
ency of  judicial  opinion  is  adverse  to  combinations  of  capital, 
and,  as  will  be  seen  from  an  examination  of  the  cases,  com- 
binations are  held  illegal  simply  because  they  tend  to  control 
prices,  competition  or  production,  regardless  whether  the  at- 
tempt is  wise  and  prudent  or  not. 

§  556.  A  combination  is  presumed  legal. —  Every  combi- 
nation, whether  a  partYiership,  an  association,  a  corporation,  or 
a  combination  of  these  various  factors,  is  presumed  legal  until 
the  contrary  is  shown  by  affirmative  evidence. 

It  has  been  said  that  the  presumption  of  law  is  always 
against  the  validity  of  agreements  in  restraint  of  competition 
and  in  restraint  of  trade.  "  Where  they  include  all  those  en- 
gaged in  any  business  in  a  large  city  or  district,  are  unlimited 
in  duration,  and  are  manifestly  intended,  by  the  surrender  of 
individual  discretion,  by  the  arbitrary  fixing  of  prices,  or  by 
any  of  the  methods  to  which  the  hope  of  gain  makes  human 
ingenuity  so  fruitful,  to  strangle  competition  outright  and  breed 
monopolies,  the  law,  while  it  may  not  punish,  will  not  enforce 
them."  ^  But  it  is  apparent  from  the  former  proposition  that 
before  this  presumption  of  law  is  indulged  in  it  should  affirma- 
tively appear  that  an  actual  monopoly  has  been  created  by  the 

1  Hoffman  et  aL  v.  Brooks  et  aL  Law   BuL  810;   Coal   Ca  v.  Same 

(1884),  11  Wkly.  Law  BuL  25a    See  (1871),  68  Pa.  St  173;  Arnot  v.  Coal 

also  Salt  Ca  v,  Guthrie  (1880),  35  Ca  (1877),  68  N.  Y.  558;  Craft  v.  Mc- 

Ohio  St  666;  Crawford  &  Murray  v.  Conoughy  (1875),  79  IlL  346;  Hilton 

Wick (1868),  18  OhioSt  190;  McBirnie  v.  Eckersley,  6  R  &  R  47;  Stanton  v. 

V.  White  Lead  Ckx  (1883),  9  Wkly.  Allen  (1848),  5  Denio^  434 


§  557.]  OPPKESSIVB   COMBINATIONS  GENERALLY,  469 

agreement.  Certainly  before  an  agreement  is  presumed  in- 
valid a  court  should  be  able  to  ascertain  from  its  face  that  it  is 
of  illegal  character.  And,  notwithstanding  the  authorities  last 
cited,  the  proposition  that  an  agreement  is  to  be  presumed  in- 
Talid  simply  because  it  includes  a  certain  percentage  of  any 
particular  business  or  occupation  in  any  particular  territory  is 
not  sound. 

In  accordance  with  the  views  hereinbefore  expressed,  it  is 
submitted  that  the  correct  doctrine  is  that  all  agreements,  un- 
derlying combinations  are  presumed  valid  unless  they  show 
upon  their  face  tihat  the  object  of  the  agreement  is  to  do  that 
which  is  unlawful,  injurious  or  oppressive.  However,  the  pre- 
sumption of  validity  which  attaches  to  an  agreement  apparently 
legal  in  its  terms  and  upon  its  face  may  be  overcome  by  proof 
that,  as  a  matter  of  fact,  the  agreement  was  entered  into  and 
the  combination  formed  for  unlawful,  injurious  or  oppressive 
objects. 

§  557.  Combination  —  Definition  of  the  term  ^^  combine." 
Before  proceeding  further  with  the  discussion  of  the  general 
principles  and  the  cases,  it  is  interesting  to  know  the  meaning 
that  the  courts  have  attached  to  the  term  "  combine."  In  pass- 
ing upon  a  combination  of  steamboat  owners,  where  the  agree- 
ment provided  for  a  joining  of  the  companies  for  the  protection 
of  certain  mutual  interests,  the  disposition  of  the  case  turned 
entirely  upon  the  interpretation  to  be  given  to  the  word  "  com- 
bine "  as  employed  in  a  New  York  statute.  The  court  said :  * 
"  It  is  contended  that  the  word  '  combine '  is  only  to  be  under- 
stood in  its  bad  sense,  i.  ^.,  to  prevent  that  which  is  contrary 
to  public  policy,  or  injurious  to  the  public,  and  that  what  is 
sought  to  be  prevented  by  the  act  is  a  consolidation  of  the 
companies,  or  a  combination,  confederation  or  conspiracy. 
The  word  'combine'  is  not  to  be  found  in  either  of  the  dic- 
tionaries of  Burrill  or  Bouvier,  and  I  do  not  find  it  defined  in 
the  edition  of  Jacob  to  which  I  have  access.  Bouvier  defines 
combination  as  a  union  of  men  for  the  purpose  of  violating 
the  law,  and  as  a  union  of  different  elements.  Jacob,  without 
specifically  defining  the  word,  states  that '  combinations  to  do 
unlawful  acts  are  punishable  before  the  unlawful  act  is  exe- 
cuted; this  is  to  prevent  the  consequences  of  combinations  and 

1  Watson  ▼.  Harlem  &  N.  Y.  Nav.  Ox  (1877),  52  How.  Pr.  34& 
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conspiracies;'  and  he  refers  to  the  titles  *  Confederacy '  and 

*  Conspiracy.'  He  defines  confederacy  to  be  *  where  two  or 
more  combine  together  to  do  any  damage  or  injury  to  another, 
or  to  do  any  unlawful  act.'    As  to  the  meaning  of  the  word 

*  conspiracy,'  he  says  this  word  was  formerly  used  almost  ex- 
clusively *  for  an  agreement  of  two  or  more  persons  falsely 
to  indict  one,  or  to  procure  him  to  be  indicted,  of  felony;  now 
it  is  no  less  commonly  used  for  the  unlawful  combination  of 
workmen  to  raise  their  wages,  or  to  refuse  working  except  on 
stipulated  conditions.'  Worcester  defines  '  combine '  thus:  *  to 
join  together;'  *to  coalesce;'  'to  unite;'  *to  be  united;'  *to 
be  joined  in  friendship  or  in  design.'  And  he  defines  '  com- 
bination' to  be  a  *  union  of  persons  for  certain  purposes; '  *  asso- 
ciation,' '  alliance,'  *  coalition,'  *  confederacy.'  And  Roget,  in 
his  Thesaurus^  classifies  the  word  *  combine'  as  synonymous 
with  or  belonging  to  the  same  class  as  *  unite,  incorporate, 
amalgamate^  imbody,  absorb,  re-imbody,  blend,  merge,  fuse, 
melt  into  one,  consolidate,  coalesce,  centralize,  to  impregnate, 
to  put  together,  to  lump  together,^  It  is  a  familiar  rule  in  the 
construction  of  statutes  that  the  words  of  a  statute  are  to 
be  taken  in  their  ordinary  and  familiar  signification  and  im- 
port, and  regard  is  to  be  had  to  their  general  and  proper  use, 
and  that  courts  should  not  resort  to  subtle  and  forced  construc- 
tion for  the  purpose  of  either  limiting  or  extending  their  opera- 
tion.* 

"  Keeping  this  principle  in  view,  I  think  that  there  can  be 
no  difficulty  in  determining  precisely  what  the  legislature  in- 
tended in  using  the  word  *  combine '  in  the  twenty-second  sec- 
tion of  the  act  now  under  consideration.  They  did  not  intend 
to  use,  and  did  not  use,  that  word  in  the  strict  technical  legal 
sense  which  is  maintained  by  the  counsel  for  the  defendants. 
The  object  of  the  legislature  was  to  prevent  coalitions,  unions, 
mutual  agreements,  blendings  of  the  companies  w^hich  might 
be  organized  and  incorporated,  under  the  act,  for  any  purpose. 
Whether  this  was  a  provision  which  was  wise  or  unwise,  it  is 
not  for  me  to  determine.  As  I  view  it,  the  legislature  did  not 
intend  to  prevent  the  combination  of  these  companies  solely  as 
respects  the  commission  of  unlawful  acts,  but  also  as  respects 

ID  warns  on  Statutes  by  Potter,    well  (1854),  11  N.  Y.  601,  602,  and 
p.  193;  McClusky,  Agent,  y.  Crom-    cases  cited. 
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the  arrangement  of  freight  and  passenger  rates,  and  the  nu- 
merous other  matters  which  are  specified  in  the  agreement.  I 
have  said  that  with  the  propriety  of  this  provision  it  is  not 
within  the  province  of  this  court  to  deal;  and  yet  it  may  be 
said,  while  on  this  point,  that  many  considerations  suggest 
themselves  which  go  to  show  the  propriety  and  necei^sity  of 
such  a  provision.  The  plain  object  of  the  legislature  was  to 
prevent  the  creation  or  formation  of  monopolies  by  the  union 
or  combination  of  these  companies.  It  can  readily  be  seen 
that  such  a  result  might,  and  indeed  almost  necessarily  would, 
result  from  such  a  combination. 

"  This  very  case  presents  an  illustration  of  this  point.  Here 
are  two  companies  w^hich  have  been  competing  for  the  trans- 
portation of  passengers  and  for  public  traffic;  the  rivalry  and 
competition  between  them  has  been,  according  to  the  affida- 
vits, most  severe  and  keen.  The  tendency  of  this  competition 
naturally  would  be  for  the  benefit  of  the  traveling  public,  in 
reducing  the  rates  for  fares  and  freights.  Suddenly  these  com- 
petitors come  together  and  make  the  agreement  which  is  the 
subject  of  consideration,  for  their  ^ joint  henejUy  not  for  the 
benefit  of  the  public.  Assuming,  however,  that  the  word  *  com- 
bine '  is  to  receive  the  limited  construction  which  is  contended 
for  by  the  defendants'  counsel,  and  that  it  is  to  be  taken  in  its 
bad  sense,  as  intended  to  prevent  something  which  is  contrary 
to  public  policy  or  injurious  to  the  public,  it  seems  to  me  that 
the  defendants  must  fail.  If  the  legislature  designed  by  the 
provision  to  prevent  the  formation  or  creation  of  monopolies, 
as  I  have  endeavored  to  show,  the  creation  or  formation  of 
such  a  monopoly  is  contrary  to  public  policy  and  injurious  to 
the  public." 

§  558.  Combination  authorized  by  statute. —  Where  a  com- 
bination is  specifically  authorized  by  statute  it  is  valid,  provid- 
ing the  statute  itself  is  constitutional. 

Where  two  telegraph  companies,  engaged  in  ruinous  compe- 
tition, came  to  an  agreement  by  which  one  office  was  to  be 
leased,  the  expense  divided  and  earnings  shared  in  certain  pro- 
portions, and  the  competition  thereby  stifled,  the  law  of  the 
state  of  New  York  sanctioned  such  consolidation.*  In  this  par- 
ticular instance  the  court  said :  ^'  In  the  absence  of  any  legisla- 

1  Benedict  v.  W.  U.  TeL  Ckx  (1881),  9  Abb.  N.  a  (N.  Y.)  21i  221. 
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tion,  it  might  be  argued  that  such  arrangements  were  against 
public  policy  as  tending  to  prevent  competition;  but  in  view 
of  the  legislation  which  authorizes  the  consolidation  of  these 
corporations,  the  purchase  and  sale  of  their  franchises,  the  joint 
construction  and  use  of  telegraph  lines,  all  of  which  tend  to 
prevent  competition,  it  cannot  be  said  that  any  such  public  pol- 
icy is  countenanced  by  the  legislature  of  this  state." 

The  legislature  of  the  state  of  Illinois  in  1897  expressly  sanc- 
tioned the  combination  of  gas  companies,  and  provided  that 
the  rights  of  dissenting  stockholders  might  be  condemned  "  by 
the  exercise  of  the  power  of  eminent  domain."  This  act  was 
passed  in  the  interest  of  certain  gas  companies,  and  its  consti- 
tutionality—never having  been  passed  upon  by  the  supreme 
court  of  the  state — may  well  be  doubted.^ 

1  In  this  conneotion  it  would  be  in-  poration,  which  shall  be  one  of  said 
teresting  to  compare  at  some  length  merging  and  consolidating  corpora- 
People  V.  Chicago  Trust  CJa,  130  IlL  tions,  by  complying  with  the  provis- 
268,  and  the  case  of  Rafferty  et  aL  v.  ions  of  this  act,  as  hereinafter  speci- 
Buflfalo  City  Gas  Ca  a899),  87  App.  fied." 

Div.  618,  wherein  a  combination  of  "  Consolidation,  how  made. —  Sec- 
gas  companies  was  held  legal;  and  tion  4,  The  purchase  and  sale  or 
State  ex  rel.  Snider  v.  Portland  Na-  lease,  or  the  consolidation  and  mer- 
tional  Gas  &  Oil  Ca  (1809),  58  N.  E.  ger,  hereby  authorized  may  be  made 
R  1089,  wherein  a  combination  of  in  the  manner  following:  The  re- 
two  gas  companies  was  held  illegal  spective  boards  of  directors  or  trust- 
and  the  chart-er  of  one  forfeited.  ees  of  the  company  or  companies 

Certain  sections  of  the  Illinois  act  proposing  to  sell  and  lease  its  or 

above  referred  to  are  as  follows:  their  property,  and  of  the  company 

"Sec.  1.   That  all  gas  companies  proposing  to  purchase  or  lease  the 

now  organized,  or  hereafter  to  be  or-  same,  as  under  section  1,  or  of  the 

ganized,  in  this  state,  are  hereby  companies  proposing  to  consolidate 

authorized  and  empowered  to  sell,  and  merge  into  a  single  corporation, 

transfer  and  convey,  or  lease  their  as  under  section  3,  may  enter  into 

real  and  personal  property,  rights,  and  make  an  agreement  or  agree- 

franchises  and  privileges,  in  whole  or  ments,  under  their  respective  corpo- 

in  part,  to  any  other  gas  company  rate  seals,  for  such  sale  or  purchase 

doing  business  in  the  same  city,  town  or  lease,  or  for  such  consolidation 

or  village,  and  such  other  gas  com-  and  merger,  describing  the  terms 

pany  is  authorized  to  purchase  or  and  conditions  thereof  and  the  mode 

lease  and  to  hold  and  enjoy  said  prop-  of  carrying  the  same  into  effect" 
erty. "  "  Dissenting  stockholders  to  give  no- 

**  Consolidation, — Section  2.  It  shall  itce.— Section  7.  If  any  stockholder 

be  lawful  for  any  gas  company  now  of  any  of  the  companies,  parties  to 

organized,  or  hereafter  to  be  organ-  tlie  agreement  or  agreements  pro- 

ized,  in  this  state,  doing  business  in  vided  for  in  section  4,  not  voting  in 

the  same  city,  town  or  village,  to  con-  favor  of  or  not  acquiescing  in  such 

fiolidate  and  merge  into  a  single  cor-  agreement  or  agreements,  objects  to 
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§  559.  Combinations  of  capital  for  (a)  unlawful  purposes^ 
and  for  (b)  oppressive  purposes. —  For  purposes  of  investiga- 
tion combinations  of  labor  were  divided  into  two  fairly  well 
defined  classes,  namely,  those  combinations  the  purposes  and 
objects  of  which  are  of  an  unlawful  character,  and  those  com- 
binations the  purposes  and  objects  of  which  are  of  an  oppres- 
sive character.  It  would  be  feasible  to  distribute  combinations 
of  capital  into  the  same  classes,  for  every  proposition  of  a  gen- 
eral character  laid  down  concerning  the  validity  of  combina- 
tions of  labor  applies  with  equal  force  and  effect  to  combinations 
of  capital,  and  vice  versa.  But  in  order  to  follow  the  develop- 
ment of  combinations  of  capital  a  somewhat  different  classifi- 
cation has  been  chosen,  and  will  be  outlined  a  little  further  on.^ 

The  right  to  employ  his  labor  and  capital  as  he  pleases  for 
any  lawful  purpose  is  an  essential  part  of  the  personal  liberty 
guarantied  each  man  by  free  institutions.  A  combination  of 
two  or  more  persons  to  interfere  with  this  freedom,  and  by  op- 
pression, coercion  or  intimidation  to  restrict  this  right,  is  a  con- 
spiracy. It  is  a  criminal  conspiracy  if  any  of  the  means  used  or 
objects  in  view  are  of  a  criminal  character;  if  no  criminal  ele- 
ment enters  into  the  means  or  the  objects,  then  it  is  a  civil 
conspiracy.* 

the  purchase  or  lease,  or  the  consoli-  g^nted  to  such  corporation  for  that 
dation  and  merger,  as  defined  in  said  purpose,  and  paying  to,  or  tendering 
agreement  or  agreements,  he  shaU  to,  such  dissenting  stockholder,  or  to> 
give  notice  of  his  dissent  within  the  county  treasurer  for  his  use,  the 
thirty  days  of  such  meeting  and  may  value  of  the  stock  hy  him  held,  such 
demand  x)aynient  for  his  stock,  and  value  to  be  ascertained  as  of  the 
shall  thereupon  receive  from  said  time  aforesaid  and  to  be  found  and 
corporation  in  which  he  shall  hold  determined  in  the  manner  provided 
stock  its  fair  cash  value,  at  the  time  for  the  condemnation  of  property  for 
when  the  vote  for  the  agreement  or  public  use  in  the  act  entitled  '  An 
agreements  was  so  cast,  and  such  cor-  act  to  provide  for  the  exercise  of  the 
poration  shall  cancel  the  same.  But  right  of  eminent  domain.'  Any  stock 
if  such  dissenting  stockholder  shall  so  acquired  shall  be  canceled  by  the 
refuse  to  part  with  his  stock,  or  if  the  company  acquiring  the  same.  If 
value  of  the  same  cannot  be  agreed  such  stockholder  shall  not  give  no* 
upon,  then  such  corporation  shall,  tice  of  his  dissent  within  thirty  days, 
within  ninety  days  of  the  time  of  as  aforesaid,  he  shall  be  held  to  have- 
said  meeting,  proceed  to  take  and  acquiesced  in  the  agreement  afore- 
acquire  the  same  and  the  interest  of  said  and  shall  be  subject  thereta" 
said  dissenting  stockholder  therein.  111.  Stat  (1897),  ch.  82. 
by  the  exercise  of  the  power  and  i  See  §§  580-583. 
right  of  eminent   domain,  hereby  *  j^ekson  et  aL  v.  Stanfield  et  aL 
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§  560.  Extent  of  injury  Inflicted  npon  others  by  a  combi- 
nation not  a  test  of  legality. —  Bat  the  extent  of  the  injary 
inflicted  upon  third  parties  is  not  a  test  of  the  legality  of  any 
particular  combination.  The  formation  and  operation  of  a 
•combination  may  ruin  competitors  and  the  combination  still 
be  entirely  legal;  or  the  formation  and  operation  of  a  combi- 
nation may  only  slightly  injure  third  parties  and  the  combina- 
tion may  be  illegal.  As  has  already  been  noted,  the  success  of 
one  man  frequently  means  the  direct  or  indirect  loss  of  an- 
other. Competition  is  merciless  in  this  respect.  The  volume 
of  a  particular  trade  being  limited,  it  is  impossible  for  all  em- 
barking therein  to  attain  the  same  measure  of  success;  some 
achieve  wealth  and  importance,  others  are  lost  in  the  struggle. 
Every  large  firm,  every  large  establishment,  every  department 
store,  every  association,  and  every  combination  in  any  particu- 
lar trade  or  industry,  means,  as  a  rule,  greater  advantages  to 
those  w^ho  are  thereby  successful,  and  corresponding  disad- 
vantages to  those  who  are  not  so  successful  in  making  use  of 
the  opportunities  offered  by  co-operation. 

The  law  affords  no  remedy  for  the  damage  which  inevitably 
results  to  the  small  trader,  dealer  or  manufacturer  from  the 
legitimate  operations  of  the  large.  The  law  permits  the  for- 
mation of  associations  and  combinations  the  very  object  of 
which  is  to  acquire,  if  possible,  control  of  a  particular  trade  or 
industry.  If  the  test  of  the  legality  of  an  association  or  a 
combination  were  the  extent  of  the  damage,  loss  or  injury  in- 
flicted upon  others  engaged  in  the  trade,  then  many  a  firm  and 
many  an  association  that  has  achieved  high  standing  through 
years  of  industry  and  sagacious  effort  would  be  condemned  as 
illegal  solely  on  account  of  its  success.  The  test  of  the  legal- 
ity of  the  combination  lies  in  its  objects  and  the  means  used 
to  attain  the  objects.    If  the  injury  inflicted  upon  others  is 

<1894),  187  Ind.  592,  36  N.  R  R  345;  (1891),  88  Mich.  15,  49  N.  W.  R  901; 

People  V.  Petheran  (1887),  64  Mich.  Greenh.  Pub.  PoL  651;  Delz  t.  Win- 

1352,  31  N.  W.  R 188;  State  v.  Stewart  free  (1891),  80  Tex.  400, 16  a  W.  R 

<l887).59Vt273,9AtLR5o9;Walker  111;  Mun-ay  v.  McGarigle  (1887X  69 

v.Cronin  (1871),  107  Mass.  555;  Garew  Wis.  483,  34  N.  W.  R  522;  Buflfalo 

V.  Rutherford  (1870),  106  Mass.  14;  Lub.  Oil   Ca  v.  Standard   Oil  CJa 

<k>m.  V.    Hunt    (1842),  4   Met   111;  (1887),  106  N.  Y.  669, 12  N.  E.  R  825; 

More  v.  Bennett  (1892),  140  111.  69,  29  Texas   Standard  Oil  Ca  ▼.  Adoue 

N.  E.  R  888;   Love  joy  v.  Michels  (1892),  83  Tex.  650, 19  a  W.  R  274 
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simply  incidental  to  the  legitimate  prosecution  of  the  lawful 
business  of  the  combination,  then  the  party  injured  is  without 
remedy.  If,  however,  the  injury  inflicted,  no  matter  how 
slight,  is  the  very  purpose  and  object  of  the  combination,  then 
the  latter  is  a  conspiracy. 

The  right  of  a  combination  of  dealers  to  advance  their  own 
interests  by  mutually  agreeing  that  they  would  not  deal  with 
any  manufacturer  or  wholesale  dealer  who  should  sell  directly 
to  customers  has  been  broadly  upheld,*  the  court  saying:  "The 
case  presents  one  phase  of  a  subject  which  is  likely  to  be  one 
of  the  most  important  and  difficult  which  will  confront  the 
courts  during  the  next  quarter  of  a  century.  This  is  the  age 
of  associations  and  unions  in  all  departments  of  labor  and  busi- 
ness for  purposes  of  mutual  benefit  and  protection.  Confined 
to  proper  limits  both  as  to  end  and  means,  they  are  not  only 
lawful  but  laudable.  Carried  beyond  these  limits  they  are  lia- 
ble to  become  dangerous  agencies  for  wrong  and  oppression. 
Beyond  what  limits  these  associations  or  combinations  cannot 
go  without  interfering  with  the  legal  rights  of  others  is  the 
problem  which,  in  various  phases,  the  courts  will  doubtless  be 
frequently  called  to  pass  upon.  There  is  perhaps  danger  that, 
influenced  by  such  terms  of  illusive  meaning  as  *  monopolies,' 

*  trusts,'  *  boycotts,' '  strikes,'  and  the  like,  they  may  be  led  to 
transcend  the  limits  of  their  jurisdiction,  and  like  the  court 
of  King's  Bench  in  Ba^g^s  Case^  11  Coke,  98(i,  assume  that,  on 
general  principles,  they  have  authority  to  correct  or  reform 
everything  which  they  may  deem  wrong,  or  as  Lord  Ellsmere 
puts  it,  'to  manage  the  state.'  But  whatever  doubts  or  dif- 
flculties  may  arise  in  other  cases,  presenting  other  phases  of 
the  general  subject  involved  here,  it  seems  to  us  that  there  can 
be  none  on  the  facts  of  the  present  case.  Both  the  affidavits 
and  brief  in  behalf  of  the  plaintiff  indulge  in  a  great  deal  of 
strong  and  even  exaggerated  assertion,  and  in  many  words  and 
expressions  of  very  indefinite  and  illusive  meaning,  such  as 

*  wreck,'  '  coerce,'  '  extort,' '  conspiracy,' '  monopoly,' '  drive  out 
of  business,'  and  the  like.     This  looks  very  formidable,  but  in 
law,  as  well  as  in  mathematics,  it  simplifies  things  very  much 
to  reduce  them  to  their  lowest  terms.     It  is  conceded  that  re 
tail  lumber  yards  in  the  various  cities,  towns  and  villages  are 

1  Bohn  Mfg.  Ca  ▼.  HoUis  et  aL  (1893),  54  Minn.  22a,  55  N.  W.  R.  1119. 
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not  only  a  public  convenience  but  a  public  necessity;  also,  that 
to  enable  the  owners  to  maintain  these  yards  they  must  sell 
their  lumber  at  a  reasonable  profit  It  also  goes  without  say- 
ing that  to  have  manufacturers  or  wholesale  dealers  seU  at  re- 
tail,  directly  to  consumers,  in  the  territory  upon  which  the 
retail  dealer  depends  for  his  customers,  injuriously  affects  and 
demoralizes  his  trade.  This  is  so  well  recognized  as  a  rule  of 
trade  in  every  department,  that  generally  wholesale  dealers 
refrain  from  selling  at  retail  within  the  territory  from  which 
their  customers  obtain  their  trade.  Now  when  reduced  to  its 
ultimate  analysis,  all  that  the  retail  lumber  dealers  in  this  case 
have  done  is  to  form  an  association  to  protect  themselves  from 
sales  by  wholesale  dealers  or  manufacturers  directly  to  con- 
sumers or  non-dealers  at  points  where  a  member  of  the  associa- 
tion is  engaged  in  the  retail  business.  The  means  adopted  to 
effect  this  object  are  simply  these:  They  agree  among  them- 
selves that  they  will  not  deal  with  any  wholesale  dealer  or 
manufacturer  who  sells  directly  to  customers,  not  dealers,  at  a 
point  where  a  member  of  the  association  is  doing  business,  and 
provide  for  notice  being  given  to  all  their  members  whenever 
a  wholesale  dealer  or  manufacturer  makes  any  such  sale.  That 
is  the  head  and  front  of  defendants'  offense.  It  will  be  ob- 
served that  defendants  were  not  proposing  to  send  notices  to 
any  one  but  members  of  the  association.  There  was  no  ele- 
ment of  fraud,  coercion  or  intimidation  either  towards  plaint- 
iff or  the  members  of  the  association."  * 

1  The  court  is  in  error,  however,  loose  remarks  apparently  to  the  con- 
where  it  goes  on  to  say:  trary,  but  they  evidently  have  their 

*<  What  one  man  may  lawfully  do  origin  in  a  confused  and  inaccurate 
singly,  two  or  more  may  lawfully  idea  of  the  law  of  criminal  conspir- 
agree  to  do  jointly.  The  number  acy,  and  in  failing  to  distinguish  be- 
who  unite  to  do  the  act  cannot  tween  an  unlawful  act  and  a  crim- 
change  its  character  from  lawful  inal  ona  It  can  never  be  a  crime  to 
to  unlawful  The  gist  of  a  private  combine  to  commit  a  lawful  act,  but 
action  for  the  wrongful  act  of  many  it  may  be  a  crime  for  several  to  con- 
is  not  the  combination  or  conspiracy,  spire  to  commit  an  unlawful  act, 
but  the  damage  done  or  threatened  which,  if  done  by  one  individual 
to  the  plaintiff  by  the  acts  of  the  de-  alone,  although  unlawful,  would  not 
fendants.  If  the  act  be  unlawful,  be  criminal  Hence,  the  fact  that 
the  combination  of  many  to  commit  the  defendants  associated  themselves 
it  may  aggravate  the  injury,  but  can-  together  to  do  the  act  complained  of 
not  change  the  character  of  the  act  is  wholly  immaterial  in  this  case. 
In  a  few  cases  there  may  be  some  We  have  referred  to  this  for  the  rea- 
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§  56L  Combination  of  enq^loyers  to  resist  demands  of  em- 
ployees.—  A  combination  of  employers  to  resist  an  artificial 
advance  in  wages  demanded  by  a  combination  of  employees 
is  lawful,  inasmuch  as  the  combination  of  employers  is  not 
made  for  the  purpose  of  interfering  with  the  rate  of  wages  as 
normally  regulated  by  supply  and  demand.* 

And  it  is  not  unlawful  coercion  for  such  combination  of  em- 
ployers to  notify  dealers  in  the  supplies  used  by  them  not  to 
sell  supplies  to  an  employer  who  is  not  a  member  of  the  com- 
bination, and  who  had  yielded  to  the  demands  of  the  employ- 
ees. It  is  not  unlawful  coercion  to  inform  such  dealers  in  sup- 
plies that  no  member  of  the  combination  of  employers  would 
buy  from  dealers  if  they  sold  to  such  outside  employer  who 
had  yielded  to  the  demands  of  the  employees.* 

son  that  counsel  has  laid  great  stress  ous  declaration  of  their  choice.  This 
upon  the  fact  of  the  combination  of  has  been  repeatedly  held  as  to  asso- 
a  large  number  of  persons,  as  if  that,  ciations  or  unions  of  workmen,  and 
of  itself,  rendered  their  conduct  ac-  associations  of  men  in  other  occupa- 
tionabl&  Bowen  v.  Matheson  (1867),  tions  or  lines  of  business  must  be 
14  Allen,  409;  Mogul  Steamship  Ca  governed  by  the  same  principles. 
V.  McGregor,  23  Q.  K  Div.  508  (1892),  Summed  up,  and  stripped  of  all  ex- 
Appk  Cas.  25;  Parker  v.  Huntington  traneous  matter,  this  is  all  that  de- 
(1854),  2  Gray,  124;  Wellington  v.  fendants  have  done,  or  threatened 
Small  (1849),  3  Gush.  145;  Payne  ▼.  to  do,  and  we  fail  to  see  any  thing  un- 
Western  &  Atlantic  R  Ga  (1884),  18  lawful  or  actionable  in  it"  Giting 
Lea,  507.  Gommonwealth  v.  Hunt  (1842),  4  Met. 
*'  With  these  propositions  in  mind.  111;  Garew  v.  Rutherford  (1870),  106 
which  bring  the  case  down  to  a  very  Mass.  1 ;  Mogul  Steamship  Ga  v.  Mo- 
small  compass,  we  come  to  another  Gregor  (1892),  App.  Ga&  25. 
proposition,  which  is  entirely  decis-  ^Gotev.  Murphy  et  aL  (1894),  159 
ive  of  the  case.  It  is  perfectly  lawful  Pa.  St  420,  28  AtL  R.  190. 
for  any  man  (unless  under  contract  >  Cote  ▼.  Murphy  et  al.  (1894),  159 
obligation,  or  unless  his  employment  Pa.  St  420,  28  Atl.  R.  190;  Buchanan 
charges  him  with  some  public  duty)  v.  Kerr  et  aL  (1894),  159  Pa.  St  433, 
to  refuse  to  work  for  or  to  deal  with  28  AtL  R.  195.  In  C^te  v.  Murphy 
any  man  or  class  of  men,  as  he  sees  et  aL,  the  facts  as  recited  by  the 
fit  This  doctrine  is  founded  upon  court  in  its  opinion  were  as  follows: 
the  fundamental  right  of  every  man  '*The  defendants  were  members  of 
to  conduct  his  own  business  in  his  the  Planing  Mill  Association  of  Al- 
own  way,  subject  only  to  the  condi-  legheny  county,  and  Builders*  Ex- 
tion  that  he  does  not  interfere  with  change  of  Pittsburgh.  The  dififerent 
the  legal  rights  of  others  And,  as  partnerships  and  individuals  com- 
has  been  already  said,  the  right  which  posing  these  associations  were  in  the 
one  man  may  exercise  singly,  many,  business  of  contracting  and  build- 
after  consultation,  may  agree  to  ex-  ing,  and  furnishing  building  material 
ercise  jointly,  and  make  simultane-  of  all  kind&    On  the  first  of  May, 
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The  right  of  employees  to  demand  that  eight  hours  should 
constitute  a  day's  work  is  clear.  It  is  the  right  of  a  laborer 
to  fix  such  value  on  his  services  as  he  sees  proper;  there  is  no 
power  lodged  anywhere  to  compel  him  to  work  for  less  than 
he  chooses  to  accept.  And  it  is  also  clear  that  workmen  may 
agree  together  that  they  will  not  work  for  less  than  a  fixed 
scale,  and  that  by  all  lawful  means,  such  as  reasoning  and  per- 

1891,  there  was  a  strike  of  the  car-  als  or  firms  engaged  in  the  same 
penters.  masons  and  bricklayers  in  business,  refused  to  join  them,  and 
the  building  trades,  bringing  about,  undertook  to  continue  sales  of  build- 
to  a  large  extent,  a  stoppage  of  ing  material  to  those  builders  who 
building.  The  men  demanded  an  had  conceded  the  eight-hour  day. 
eight-hour  day,  with  no  reduction  in  The  Planing  Mill  Association  and 
wages  theretofore  paid,  which  the  Builders'  Exchange  tried  to  limit 
employers  refused  to  grant.  Then  a  their  ability  to  carry  on  work  at  the 
strike  by  the  unions  of  the  different  advance  by  inducing  lumber  deal- 
trades  was  declared.  The  plaintiff,  at  ers  and  others  to  refrain  from  ship- 
the  time,  was  doing  business  in  the  ping  or  selling  them,  in  quantities, 
city  of  Pittsburgh,  as  a  dealer  in  the  lumber  and  other  material  nee- 
building  materials.  He  was  not  a  essaryto  carry  on  the  retail  business; 
member  of  either  the  Planing  Mill  in  several  instances  their  efforts 
Association  or  of  the  Builders'  Ex-  were  successful,  and  the  plaintiff  did 
change;  there  were  also  contractors  not  succeed  in  purchasing  lumber 
and  builders,  who  belonged  to  neither  from  certain  of  the  wholesale  dealers 
of  these  organizations,  who  conceded  in  Cleveland  and  Dubois,  where  he 
the  demands  of  the  workmen;  they  w^anted  to  buy.  The  defendants 
sought  to  secure  building  material  were  active  members  of  one  or  other 
from  dealers,  wherever  they  could,  or  both  of  the  associations  engaged 
and  thus  go  on  with  their  contracts ;  in  the  contest  with  the  striking  work- 
if  they  succeeded  in  purchasing  the  men.  The  strike  continued  about  two 
necessary  material,  the  result  would  months.  After  it  was  at  an  end  the 
be  that  at  least  some  of  the  striking  plaintiff  brought  suit  against  defend- 
workmen  would  have  employment  ants,  averring  an  unlawful  and  suc- 
at  a  higher  rate  of  wages  than  the  cessful  conspiracy  to  injure  him  in 
two  associations  were  willing  to  his  business,  and  to  interfere  with 
I)ay;  the  tendency  of  this  was  to  the  course  of  trade  generally,  to  the 
strengthen  the  cause  of  the  strik-  injury  of  the  public;  that  the  oon- 
ers,  for  those  employed  were  able  to  spiracy  was  carried  out  by  a  refusal 
contribute  to  the  support  of  their  to  sell  to  him  building  materials, 
fellow-workmen  who  were  idle.  The  themselves,  and  by  threats  and  in- 
two  associations  already  named  timidation  preventing  other  dealers 
sought  to  enlist  all  concerned,  as  con-  from  doing  sa  Under  the  instruc- 
tractors  and  builders,  or  as  dealers  tions  of  the  court  upon  the  evidence, 
in  supplies,  whether  members  of  the  there  was  a  verdict  for  plaintiff  in 
association  or  not,  in  the  further-  the  sum  of  $2,500  damages,  which 
ance  of  the  one  object  —  resistance  the  court  reduced  to  $1,500;  then 
to  the  demands  of  the  workmen,  judgment;  and  from  that  defend- 
The  plaintiff,  and  six  other  individu-  ants  take  this  appeal*' 
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suasion,  they  will  prevent  other  workmen  from  working  for 
less.^     • 

But  what  is  permitted  to  employees  is  also  permitted  to  em- 
ployers, and  it  cannot  be  successfully  urged  that  employees 

1  Referring  to  the  law  of  Pennsyl-  dearly,  was  combination,  and  the 
vania  the  court  said:  "At  common  acts  of  assembly  referred  to  do  not, 
law  this  last  was  a  conspiracy  and  in  terms,  embrace  employera  They 
indictable,  but  under  the  acts  of  1869,  only  include,  within  their  express 
1872,  1876  and  1891,  employees  acting  terms,  workmen.  Hence,  it  is  argued 
together  by  agreement  may,  with  by  counsel  for  appellee,  these  defend- 
few  exceptions,  lawfully  do  all  those  ants  are  subject  to  all  the  common- 
things  which  the  common  law  de-  law  liability  of  conspirators  in  their 
clared  a  conspiracy.  They  are  still  attempts  to  resist  the  demands  for 
forbidden,  in  the  prosecution  of  a  increased  wages;  that  is,  there  can 
strike,  preventing  any  one  of  their  be  a  combination  among  workmen 
number  who  may  desire  to  labor  from  to  advance  wages,  but  there  can  be 
doing  so,  by  force  or  menace  of  harm  no  such  combination  of  employers 
to  person  or  projwrty."  And  refer-  to  resist  the  advance.  That  which, 
ring  to  the  particular  strike  involved  by  st-atute,  is  permitted  to  the  on& 
the  court  said:  "But  the  strike  here  side,  the  common  law  still  denies  ta 
was  conducted  throughout  in  a  law-  the  other.  If  this  position  be  weU 
ful,  orderly  manner.  The  employ-  taken,  we  then  have  this  inequality: 
ers — contractors  and  others  engaged  The  plaintiff  who  is  aiding  a  combi- 
in  building  and  furnishing  supplies,  nation,  either  directly  or  indirectly^ 
members  of  the  two  associations  al-  intentionally  or  unintentionally,  to- 
ready  mentioned,  to  which  these  de-  advance  wages  sues,  for  damages,, 
fendants  belonged  —  refused  to  con-  members  of  another  combination 
cede  the  demands  of  the  workmen,  who  resist  the  advance.  Nor  is  thero 
and  there  followed  a  prolonged  and  any  difference  in  the  character  of  the 
bitter  contest  The  members  of  the  acts  or  means  on  both  sides  in  fur- 
associations  refused  to  furnish  sup-  therance  of  their  purposes.  The  work* 
plies  to  those  engaged  in  the  con-  men  will  not  work  themselves,  and 
struction  of  any  building  where  the  they  use  persuasion  and  reason  with 
contractor  had  conceded  the  eight-  their  fellows  to  keep  them  from  going 
hour  day.  This,  as  individual  dealers,  to  work  until  the  demand  is  con* 
they  had  a  clear  right  to  do.  They  ceded.  The  employers  will  not  sell 
could  sell  and  deliver  their  material  to  contractors  who  concede  the  de- 
to  whom  they  pleased.  But  they  also  mand  and  they  do  their  best  to  per- 
went  further.  They  agreed  among  suade  others  engaged  in  the  same 
themselves  that  no  member  of  the  business  from  doing  sa  Then  the 
association  would  furnish  supplies  to  element  of  real  damage  to  plaintiff 
those  who  were  in  favor  of,  or  had  is  absent  By  far  the  larger  number 
conceded,  the  eight-hour  day,  and  of  dealers  in  city  and  county  were 
that  they  would  dissuade  other  deal-  members  of  the  combination  which 
ers,  not  members  of  the  associations,  refused  to  sell  Only  the  plaintiff 
from  furnishing  building  ms^rial  to  and  six  others  refused  to  enter  th» 
such  contractors  or  retail  dealera  combination.  The  result  was  that 
To  the  extent  of  their  power  this  these  seven  had  almost  a  monopoly 
agreement  was  carried  out    This,  of  furnishing  supplies  to  all  builders 
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may  be  permitted  to  combine  together  to  advance  their  wages 
while  employers  shall  not  be  permitted  to  combine  together  to 
resist  by  lawful  means  the  advance  demanded.^ 

§  563.  If  the  legislature  sees  fit  to  relieve  a  portion  of  the 
citizens  of  the  commonwealth,  namely,  laborers,  from  the  com- 
mon-law prohibitions  against  combinations  to  raise  the  price 
of  labor,  then  the  operation  of  the  law  of  supply  and  demand 
is  set  aside  and  a  combination  of  employers  for  the  purpose  of 
resisting  the  demand  for  increased  wages  is  not  a  conspiracy 
interfering  with  the  normal  operation  of  the  law  of  supply  and 
demand  in  the  market,  but  is  simply  a  combination  to  meet  a 
situation  artificially  created.  "The  combination  of  the  em- 
ployers, then,  was  not  to  interfere  with  the  price  of  labor,  as 
determined  by  the  common-law  theory,  but  to  defend  them- 
selves against  a  demand  made  altogether  regardless  of  the  price, 
as  regulated  by  the  supply.  The  element  of  an  unlawful  com- 
bination to  restrain  trade  because  of  greed  of  profit  to  them- 
selves, or  of  malice  towards  plaintiff  or  others,  is  lacking,  and 
this  is  the  essential  element  on  which  is  founded  all  the  decis- 
ions as  to  common-law  conspiracy  in  this  class  of  cases;  and, 
however  unchanged  may  be  the  law  as  to  combinations  of  em- 
ployers to  interfere  with  wages,  where  such  combinations  take 
the  initiative,  they  certainly  do  not  depress  a  market  price, 
when  they  combine  to  resist  a  combination  to  artificially  ad- 
vance price."  * 

who  conceded  the  advance.    Plaint-  that,  by  the  fact  of  the  combinations 

iff  admits  in  his  own  testimony  that  and  strike,  he  was  richer  at  the  end 

thereby   his    business    and   profits  than  when  they  commenced^  is  not 

largely  increased.  In  a  few  instances  questioned." 

he  paid  more  to  wholesale  dealers  ^  Cote  v.  Murphy  et  al,  supra.  See 

and  put  in  more  time  buying  than  also  Com.  v.  Carlisle  (1821),  Brightly, 

he  would  have  done  if  the  associa-  N.  P.  86^ 

tions  had  not  interfered  with  those  >  From  the  opinion  of  the  court  in 
who  sold  him.  But  it  is  not  denied  Cote  v.  Murphy  et  al.,  supra.  In  this 
that  as  a  result  of  the  combination  connection  the  court  also  said:  The 
he  was,  individually,  a  large  gainer,  fixed  theory  of  courts  and  legislators 
True,  he  avers  that  if  defendants  had  then  was  that  the  price  of  e very- 
gone  no  further  than  to  refuse  to  sell,  thing  ought  to  be,  and  in  the  ab- 
themselves,  he  would  have  made  a  sence  of  combination  necessarily 
great  deal  more  money;  that  is,  he  would  be,  regulated  by  supply  and 
did  not  make  as  large  a  sum  as  he  demand.  The  first  to  deny  the  jus- 
would  have  made  if  they  had  not  d  is-  tice  of  this  theory,  and  to  break 
suaded  others,  not  membei*s  of  the  away  from  it,  was  labor;  and  this 
association,  from  selling  to  him.    But  was  soon  followed  by  the  legislation 
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§  563,  Boycotting  by  capital. —  Boycotts  are  by  no  means 
•confined  to  labor.  Any  conspiracy  the  object  of  which  is  to  ma- 
liciously injure  another  by  diverting  trade  by  means  of  threats 
against  parties  who  continue  to  do  business  with  the  party  ob- 
jected to  is  a  boycott. 

already  noticed,  relieving  workmen    consider  fair  wagea    Supply  and  de- 
from  the  penalties  of  what  for  more    mand  consist  in  the  amount  of  labor 
than  a  century  had  been  declared    for  sale,  and  the  needs  of  the  em- 
unlawful  combinations  or  conspira-    ployer  who  buys.    If  more  men  of- 
cies.    Wages,  it  was  argued,  should    fered  to  sell  labor  than  are  needed, 
be  fixed  by  the  fair  proportion  labor    the  price  goes  down,  and  the  em- 
had  contributed  to  production;  the    ployer  buys  cheap.    If  fewer  than 
market  price,  determined  by  supply    required  offer,  the  price  goes  up,  and 
And  demand,  might  or  might  not  be    he  buys  dear.    As  every  seller  and 
fair  wages,  often  was  not,  and  as    buyer  is  free  to  bargain  for  himself, 
long  as  workmen  were  not  free,  by    the  priceisregulated  solely  by  supply 
combination,  to  insist  on  their  right    and  demand.   On  this  reasoning  was 
to  fair  wages,  oppression  by  capital,    founded  common-law  conspiracy,  in 
or,  which  is  the  same  thing,  by  their    this  class  of  cases.    But  in  this  case 
employers,  followed.     It  is  not  our    the  workmen,  without  regard  to  the 
business  to  pass  on  the  soundness  of    supply  of  labor,  or  the  demand  for  it, 
the  theories  which  prompt  the  enact-    agreed   upon  what,  in  their  judg- 
ment of  statutes.    One  thing,  how-    ment,  is  a  fair  price,  and  then  com- 
ever,  is  clear:  the  moment  the  legis-    bined  in  a  demand  fot  payment  of 
lature  relieves  one,  and  by  far  the    that  price.    When  refused,  in  pursu- 
larger  number  of  the  citizens  of  the    ance  of  the  combination,  they  quit 
commonwealth  from  the  common-    work,  and  agree  not  to  work  until 
law  prohibitions   against  combiner    the  demand  is  conceded.    Further, 
tions  to  raise  the  price  of  labor,  and    they  agree,  by  lawful  means,  to  pre- 
by  a   combination   the   price  was    vent  all  others,  not  members  of  the 
raised,  down  went  the  foundation  on    combination,  from   going   to  work 
which  the  common-law  conspiracy    until  the  employers  agree  to  pay  the 
was  based,  as  to  that  particular  sub-    price  fixed  by  the  combination.  And 
ject    Before  any  legislation  on  the    this,  as  long  as  no  force  was  used,  or 
question,  it  was  held  that  a  combina-    menaces  to  person  or  property,  they 
tion  of  workmen  to  raise  the  price  of    had  a  lawful  right  to  do;  and  so  far 
labor,  or  of  employers  to  depress  it,    as  is  known  to  us,  the  rise  demanded 
was  unlawful,  because  such  combi-    by  them  may  have  been  a  fair  one. 
nations  interfered  with  the  price.    But  it  is  nonsense  to  say  that  this 
which  would  otherwise  be  regulated    was  a  price  fixed  by  supply  and  de- 
by  supply  and  demand.    This  inter-    mand.    It  was  fixed  by  a  combina- 
f erence  was  in  restraint  of  trade  or    tion  of  workmen  on  their  combined 
business,  and  prejudicial  to  the  pub-    judgment  as  to  its  fairness;  and,  that 
lie  at  large.   Such  combination  made    the  supply  might  not  lessen  it,  they 
an  artificial  prica  Workmen,  by  rea-    combined  to  prevent  all  other  work- 
son  of  the    combination,  were  not    men  in  the  market  from  accepting 
willing  to  work  for  what,  otherwise,    less.  Then  followed  the  combination 
they  would  accept  Employers  would    of  employers,  not  to  lower  the  wages 
not  pay  what  otherwise  they  would    theretofore  paid,  but  to  resist  the 
81 
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Where  a  hotel-keeper  in  a  small  town  incurred  the  ill-will 
of  certain  leading  merchants,  and  they  to  get  even  with  hin> 
spread  the  report  that  they  would  not  buy  of  any  traveling- 
salesman  who  stopped  at  that  hotel,  it  was  held  that  the  action 
of  the  merchants  amounted  to  a  boycott,  and  that  they  were 
liable  for  damages  sustained  by  the  hotel-keeper,  although  there- 
was  no  direct  proof  of  any  confederacy  or  agreement  among 
the  merchants;  the  evidence  simply  tended  to  show  a  concert 
of  action  among  the  parties  who  had  similar  grounds  of  com- 
plaint against  the  hotel-keeper.^ 

demand  of  a  combination  for  an  in  various  business  corporationa  Mil- 
advance;  not  to  resist  an  advance  ler  also  is  a  man  of  position  and  in- 
which  would  naturaUy  follow  a  lim-  fluence,  being  cashier  of  and  stock- 
ited  supply  in  the  market,  for  the  holder  in  the  only  bank  in  the  place, 
supply,  so  far  as  the  workmen  be-  We  think  that  the  evidence  justifies 
longing  to  the  combination  were  con-  the  conclusion  that  they  determined^ 
cerued,  was,  by  combination,  wholly  as  a  measure  of  retaliation,  to  use 
withdrawn,  and,  as  to  workmen  other  their  influence  to  destroy  the  busi- 
than  members,  to  the  extent  of  their  ness  of  Webb's  hotel  by  withdraw- 
power,  they  kept  them  out  of  the  ing  from  it  the  drimimer  patronage^ 
market  By  artiticial  means  the  mar-  upon  which  it  relied.  Whether  they 
ket  supply  was  wholly  cut  off."  entered  into  a  formal  or  an  informal^ 
1  Webb  V.  Drake  et  al.  (1899),  53  La.  a  written  or  an  unwritten,  agree- 
Ann.  — ,  26  S.  R.  791.  Referring  to  ment  or  contract  to  that  effect,  is 
the  evidence,  the  court  said:  "Upon  wholly  immaterial  That  the  mat- 
the  basis  of  this  evidence  and  of  the  ter  was  discussed  between  them  i» 
surrounding  circumstances,  we  are  beyond  all  question,  and  each  acted 
forced  to  the  conclusion  that  Miller,  with  knowledge  that  the  other  was 
Drake  and  Thomas  Crichton  were  acting  upon  the  same  lines  and  for 
intensely  exasperated  against  the  the  accomplishment  of  the  same  pur- 
plaintiff,  and  determined  to  retaliate  posa  The  fact  that  they  were  in- 
in  kind  for  what  they  conceived  to  imical  to  the  plaintiff,  and  would  not 
be  injuries  received  at  his  hands,  favor,  in  a  business  way,  those  who 
consisting,  as  it  appears,  of  what  patronized  his  hotel  was  made  so 
they  considered  overassessments  of  widely  known  that  drummers  ap- 
property  in  which  they  were  inter-  preaching  the  town  were  informed 
ested,  and  proceedings  against  them  of  it  before  reaching  there;  and  the 
for  failing  to  make  returns.  The  evi-  information  api)ears  to  have  reached 
dence  shows  that  they  were  among  tiiem  in  such  a  way  as  to  suggest 
the  most  influential  business  men  that  the  boycott  was  participated  in. 
in  Minden.  As  merchants,  the  two  not  only  by  those  who  originated 
Crichtons  (each  having  a  separate  it,  but  by  all  the  merchants  in  the 
store)  and  Drayton  are  said  to  do  place.  Smith,  one  of  the  drummers, 
more  business  than  all  the  other  mer-  testifying  for  himself,  says,  in  sub- 
chants  in  the  town  combined,  and  stance,  that  in  visiting  Minden  he 
they  buy  largely  through  drummera  was  not  looking  to  the  hotel  for  pa- 
in addition  to  this,  they  are  the  tronage,  but  to  the  merchants,  and 
presidents  and  stockholders  of  and  that,  as  the  hotel-keeper  antagonized 
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This  is  undoubtedly  an  extreme  case  and  of  very  doubtful 
law.  Any  man  may  arbitrarily  refuse  to  deal  with  a  salesman 
who  stops  at  a  particular  hotel;  or,  to  state  the  proposition 
more  generally,  any  man  may,  either  capriciously  or  arbitrarily 
or  for  cause,  decline  to  have  business  relations  with  anv  other 
man.  Furthermore,  if  a  man  feels  aggrieved  against  another, 
he  may  go  about  airing  his  grievances,  providing,  of  course, 
that  he  keeps  within  lawful  bounds,  and  does  not  publish  that 
which  is  slanderous  or  libelous.  He  may  urge  his  friends  and 
business  acquaintances  to  refrain  from  dealing  with  the  party 
agains^  whom  he  feels  aggrieved.  If  several  feel  the  same 
aniir^*-'  r^  towards  another  they  may  meet  and  discuss  their 
real  o*  ^iupposed  grievances,  and  it  is  difficult  to  say  why  they 
may  not  agree  among  themselves  that  they  will  not  buy  goods 
of  any  man  associated  with  the  party  they  dislike.  Certainly 
they  might  agree  that  they  would  not  buy  goods  of  the  party 
himself,  or  of  pny  of  his  salesmen,  or  of  any  of  his  business 
associates. 

Certainly  the  evidence  of  a  conspiracy  to  oppress  should  be 
clear  before  the  parties  are  held  in  damages  for  participating 
in  such  a  conspiracy.  It  is  not  sufficient  to  show  that  they 
have  a  common  cause  of  grievance,  and  that  individually  and 
separately  they  have  refused  to  patronize  parties  having  busi- 
ness relations  with  the  objectionable  party.  If,  however,  the 
evidence  is  clear  that  the  parties  complained  of  combined  to- 
gether for  the  purpose  of  inflicting  loss  and  damage  upon  an- 
other, then  such  a  combination  is  a  conspiracy. 

An  essential  element  of  the  boycott  is  the  use  of  the  power 
of  the  combination  to  coerce  and  intimidate  third  parties  into 
refusing  business  intercourse  with  the  party  that  is  obnoxious 
to  the  combination.  A  common  grievance  in  cities  is  the  estab- 
lishment of  a  livery-stable,  or  some  other  obnoxious  trade  or 

his  friends  and  patrons,  he  withdrew  from  persons  patrgpizing  a  particu- 
his  patronage  from  the  hotel  And  lar  hotel,  they  may  have  felt  some 
through  Smith,  it  may  safely  be  said,  curiosity,  as  Chapman  expressed  it, 
we  hear  the  testimony  of  every  to  know  why  it  was;  but  beyond 
drummer  on  the  road.  Their  busi-  that  the  afifair  did  not  concern  them, 
ness  in  Minden  was  to  sell  goods,  and  nor  were  they  likely  to  take  any 
when  those  to  whom  only  they  could  chances.  They  simply  ceased  to  pa- 
make  sales  gave  it  to  be  understood,  tronize  the  objectionable  hotel  and 
and  made  it  a  matter  of  public  no-  preserved  their  trada" 
toriety,  that  they  would   not  buy 
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industry,  in  a  desirable  neighborhood;  and  it  not  infrequently 
happens  that  the  owner  of  a  piece  of  realty  who  wishes  to  sell 
the  same,  and  who  is  unscrupulous  in  his  methods,  threatens 
and  actually  does  establish  a  livery-stable  or  some  obnoxious 
factory  for  the  very  purpose  of  compelling  the  neighborhood 
to  buy  him  out.  The  outraged  and  exasperated  people  living 
in  the  vicinity  may  meet  together  and  express  their  feelings, 
and  may  individually  and  jointly  resolve  to  have  no  business 
relations  whatsoever  with  the  obnoxious  party.  Such  a  meet- 
ing, and  the  adoption  of  such  resolution,  would  be  neither  a  boy- 
cott nor  a  conspiracy,  notwithstanding  the  fact  that  the  desire 
was  to  inflict  damages  upon  the  party  in  question,  and  actual 
damages  resulted.  It  is  otherwise  if  the  combination  should 
seek  to  exercise  its  power  as  a  combination  by  coercing  third 
parties,  who  had  no  grievance  against  the  party  in  question,  or 
who,  if  they  had  a  grievance,  did  not  care  to  press  it,  into 
withdrawing  their  trade  and  patronage  by  threats  that  if  they 
did  not  do  so  the  combination  would  turn  its  power  against 
them  and  subject  them  to  damage.  It  would  not  be  difficult 
to  cite  illustration  after  illustration  running  from  one  extreme 
to  the  other,  and  it  is  needless  to  say  that  many  illustrations 
might  be  formulated  wherein  it  would  be  exceedingly  difficult 
to  distinguish  the  element  of  conspiracy;  but  this  difficulty  is 
not  peculiar  to  this  branch  of  the  law, —  it  is  found  in  the  dis- 
cussion of  all  rights  and  wrongs,  and  all  crimes  and  offenses. 
As  a  rule,  however,  each  man  knows  very  well  when  he  over- 
steps the  line  and  does  that  which  he  has  no  right  to  do,  and 
juries  have  little  trouble  in  solving  these  nice  questions  when 
all  the  facts  are  laid  before  them,  and  the  general  principles 
governing  the  law  of  the  case  are  correctly  stated  by  the  court. 
§  564.  The  right  of  every  man  to  refuse  to  work  for,  deal 
with  or  associate  with  any  man  or  class  of  men  according  as 
he  sees  fit  is  of  so  fundamental  a  character  that  the  courts  are 

■r 

loath  to  interfere  with  or  restrict  this  right;  and  accordingly 
where  a  large  number  of  retail  dealers  form  a  voluntary  asso- 
ciation and  agree  not  to  deal  with  any  manufacturer  or  whole- 
sale dealer  who  should  sell  directly  to  consumers  at  any  place 
where  a  member  of  the  association  was  carrying  on  a  retail 
business,  the  combination  and  agreement  were  held  legal 
notwithstanding  the  fact  that  the  by-law^s  of  the  association 
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provided  that  if  any  wholesale  dealer  or  manufacturer  made  a 
sale  direct  to  consumers,  contrary  to  the  rules  of  the  associa- 
tion, he  should  be  subject  to  JSne,  and  failing  to  pay  the  fine 
the  secretary  should  notify  all  the  members  of  the  association, 
with  'the  object  of  affecting  the  trade  of  the  recalcitrant  man- 
ufacturer. 

The  retail  dealer  being  not  only  a  convenience,  but  in  the 
nature  of  a  public  necessity,  and  the  selling  by  wholesale  deal- 
ers directly  to  consumers  being  demoralizing  to  the  trade  of 
the  retailer,  it  is  entirely  legitimate  for  retailers  to  form  asso- 
ciations to  protect  themselves  from  sales  by  wholesale  dealers 
or  manufacturers  direct  to  consumers,  where  the  means  used 
to  effect  the  objects  of  the  association  are  lawful;  and  it  is  law- 
ful for  the  members  of  such  association  to  agree  that  they  will 
not  deal  with  any  wholesale  dealer  or  manufacturer  who  sells 
directly  to  consumer;  and  it  is  also  lawful  to  provide  for  notice 
being  given  to  all  members  of  the  association  whenever  the 
wholesale  dealer  or  manufacturer  makes  such  sale ;  in  this  there 
is  no  element  of  fraud,  coercion  or  intimidation,  either  towards 
the  wholesale  dealers  and  manufacturers  or  towards  the  mem- 
bers of  the  association.  The  fact  that  aecordino;  to  the  bv-laws 
of  an  association  a  ten  per  cent,  fine  may  be  demanded  from 
the  wholesaler  or  manufacturer  violating  the  rule  involves  no 
element  of  coercion  or  intimidation,  it  being  entirely  optional 
with  the  wholesaler  or  manufacturer  whether  he  will  pay  the 
fine  or  not,  and  his  decision  will  depend  upon  whether  he  values 
the  trade  of  the  members  of  the  association  higher  than  the 
trade  of  customers  or  dealers  who  are  not  members  of  the  as- 
sociation.^ 

§  565.  The  court  in  the  case  last  cited  laid  down  the  follow- 
ing general  propositions: 

1.  "  'Injury,'  in  its  legal  sense,  means  damage  resulting  from 
an  unlawful  act.  Associations  may  be  entered  into  the  object 
of  which  is  to  adopt  measures  that  may  tend  to  diminish  the 
gains  and  profits  of  another,  and  yet,  so  far  from  being  unlaw- 
ful, they  may  be  highly  meritorious." ' 

2.  "  If  an  act  be  lawful, —  one  that  the  party  has  a  legal  right 

1  Bohn  Mfg.  Ca  ▼.  HoUis  (1898),  54  111;  Steamship  Ckx  v.  McGregor,  21 
Minn.  223,  55  N.  W.  R  1119.  Q.  R  Div.  644. 

2  Citing  Cool  v.  Hunt  (1842).  4  Met 
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to  do, —  the  fact  that  he  may  be  actuated  by  an  improper  mo- 
tive does  not  render  it  unlawful.  As  said  in  one  case,  *  the  exer- 
cise by  one  man  of  a  legal  right  cannot  be  a  legal  wrong  to 
another,'  or,  as  expressed  in  another  case,  *  malicious  motives 
make  a  bad  case  worse,  but  they  cannot  make  that  wrong 
which,  in  its  own  essence,  is  lawful.' " ' 

3.  "  No  case  can  be  found  in  which  it  was  ever  held  that,  at 
common  law,  a  contract  or  agreement  in  general  restraint  of 
trade  was  actionable  at  the  instance  of  third  parties,  or  could 
constitute  the  foundation  for  such  an  action.  The  courts  some- 
times call  such  contracts  'unlawful'  or  illegal,'  but  in  every 
instance  it  will  be  found  that  these  terras  were  used  in  the 
sense,  merely,  of  '  void '  or  '  unenforceable '  as  between  the  par- 
ties; the  law  considering  the  disadvantage  so  imposed  upon 
the  contract  a  sufficient  protection  to  the  public."  * 

4.  "  "What  one  man  may  lawfully  do  singly,  two  or  more 
may  lawfully  agree  to  do  jointly.  The  number  who  unite  to 
do  the  act  cannot  change  its  character  from  lawful  to  unlaw- 
ful. The  gist  of  a  private  action  for  the  wrongful  act  of  many 
is  not  the  combination  or  conspiracy,  but  the  damage  done  or 
threatened  to  the  plaintiff  by  the  acts  of  the  defendants.  If 
the  act  be  unlawful,  the  combination  of  many  to  commit  it  may 
aggravate  the  injury,  but  cannot  change  the  character  of  the 
act."» 

§  666.  It  is  not  unlawful  for  an  association  of  master  plumb- 
ers to  send  notices  to  wholesale  dealers  in  plumbers'  supplies 
not  to  sell  to  plumbers  who  are  not  members  of  the  association 
under  penalty  of  withdrawal  of  the  patronage  of  the  latter.* 

The  authority  of  this  decision  in  all  its  breadth  and  scope 
may  well  be  questioned.    The  right  of  parties  engaged  in  any 

1  Citing  Hey  wood  v.  Tilson  (1883),  object  of  which  was  to  restrict  the 
75  Me.  225;  Phelps  v.  Nowlen  (1878),  liberty  of  wholesalers  to  sell  to  con- 
72  N.  Y.  39;  Jenkins  v.  Fowler  (1855),  sumers  and  brokers,  were  held  liable 
24  Pa  St.  308.  for  damages  occasioned  to  the  broker 

2  Citing  Steamship  Ca  v.  McGregor,  by  the  enforcing  and  threatening  to 
23  Q.  B.  Div.  598  (1892),  App.  Cas.  25.  enforce  the  rules  of  the  association, 

3  The  supreme  court  of  Indiana  whereby  a  lumber  company  refused 
came  to  somewhat  different  conclu-  to  sell  to  the  broker,  and  the  broker 
sions  in  Jackson  et  al  v.  Stanfield  et  lost  valuable  contracts. 

aL  (1893),  137  Ind.  592, 36  N.  K  R  345,       ^Macauley  Bros.  v.  Tierney  et  aL 
87  N.  R  R.  14,  wherein  members  of  a    (1895),  19  R.  L  255,  33  AtL  R.  L 
retail  lumber  dealers'  association,  the 


§  566.]  OPPRESSIVE  COMBINATIONS  GENEBALLY.  487 

particular  trade  or  occupation  to  combine  together  for  their 
own  advancement  is  beyond  question.  And  in  pursuance  of 
this  right  they  may  lawfully  agree  that  they  will  trade  with 
certain  parties  or  classes,  and  they  may  do  all  that  they  legiti- 
mately can  to  secure  control  of  the  trade  or  occupation  they 
are  interested  in ;  but  it  is  quite  another  matter  to  direct  the 
strength  and  force  of  the  combination  against  some  third  party 
that  happens,  for  any  reason,  to  be  obnoxious  to  the  combina- 
tion. If  a  combination  by  good  work,  low  prices  and  legiti- 
mate efforts  can  secure  the  entire  control  of  a  particular  trade 
or  occupation,  and  thereby  incidentally  deprive  parties  who 
are  not  members  of  the  combination  of  all  their  business,  such 
a  course  is  not  unlawful,  and  no  right  of  action  arises  for  the 
damages  sustained  by  parties  who  may  be  entirely  ruined.  If, 
however,  a  combination,  for  the  express  purpose  of  ruining  a 
third  party,  deliberately  pursue  a  course  the  object  of  which 
is  to  intimidate  others  from  dealing  with  such  third  party, 
then  such  course  is  unlawful,  and  the  damages  occasioned 
thereby  may  be  recovered.^ 

1  In  the  case  last  cited  the  court  ders  the  act  wrongful  in  the  eye  of 
reasoned  as  foUows:  "  The  complain-  the  law  and  makes  it  actionable.  If, 
ants  proceed  on  the  theory  that  they  therefore,  there  is  a  legal  excuse  for 
are  entitled  to  protection  in  the  the  act  it  is  not  wrongful,  even 
legitimate  exercise  of  their  business;  though  damage  may  result  from  its 
that  the  sending  of  the  notices  to  performance.  The  cause  and  excuse 
wholesale  dealers  not  to  sell  supplies  for  the  sending  of  the  notices,  it  is 
to  plumbers  not  members  of  the  as-  evident,  was  a  selfish  desire  on  the 
sociation  under  the  penalty,  ex-  part  of  the  members  of  the  associa- 
pressed  in  some  instances  and  im-  tion  to  rid  themselves  of  the  compe- 
plied  in  others,  of  the  withdrawal  of  tition  of  those  not  members,  with  a 
the  patronage  of  the  members  of  the  view  to  increasing  the  profits  of  their 
association  in  case  of  a  failure  to  own  busines&  The  question,  then, 
comply,  was  unlawful,  because  it  was  resolves  itself  into  this:  Was  the 
intended  injuriously  to  affect  the  desire  to  free  themselves  from  com- 
plumbers  not  members  of  the  asso-  petition  a  sufficient  excuse  in  legal 
ciation  in  the  conduct  of  their  busi-  contemplation  for  the  sending  of  the 
ness,  and  must  necessarily  have  tliat  notices?  We  think  the  question 
effect  It  is  doubtless  true,  speaking  must  receive  an  affirmative  answer, 
generally,  that  no  one  has  a  right  Competition,  it  has  been  said,  is  the 
intentionally  to  do  an  act  with  the  life  of  trad&  Every  act  done  by  a 
intent  to  injure  another  in  his  busi-  trader  for  the  purpose  of  diverting 
ness.  Injury,  however,  in  its  legal  trade  from  a  rival  and  attracting  it 
sense,  means  damage  resulting  from  to  himself  is  an  act  intentionally 
&  violation  of  a  legal  right.  It  is  this  done,  and,  in  so  far  as  it  is  success- 
violation  of  a  legal  right  which  ren-  ful,  to  the  injury  of  the  rival  in  his 
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§  567.  It  is  not  legitimate  for  parties  to  combine  together 
and  agree  that  they  will  withdraw  their  patronage  from  any 
particular  dealer  or  class  of  dealers,  with  the  object  of  co- 
ercing that  dealer  or  class  of  dealers  to  injure  some  other  party 
or  parties.^ 

§  668.  But  it  has  been  held  that  a  railway  company  may 
post  notices  to  employees  to  the  effect  that  it  will  discharge 
them  if  they  trade  with  a  certain  merchant,  and  that  no  action 
lies  unless  the  notice  in  itself  is  libelous,  even  though  the  notice 

business,  since  to  that  extent  it  less-  members  of  the  associations  of  their 
ens  his  gains  and  promts.  To  hold  own  rights,  and  not  the  exercise  of  a 
such  an  act  wrongful  and  illegal  force  violative  of  the  rights  of  others 
would  be  to  stifle  competition.  Trade  as  in  the  cases  cited  by  the  lord  jus- 
should  be  free  and  unrestricted,  and  tice.  It  was  perfectly  competent  for 
hence  every  trader  is  left  to  conduct  the  members  of  the  association,  in 
his  business  in  his  own  way,  and  can-  the  legitimate  exercise  of  their  own 
not  be  held  accountable  to  a  rival  business,  to  bestow  their  patronage 
who  suffers  a  lo&s  of  profits  by  any-  on  whomsoever  they  chose,  and  to 
thing  he  may  do,  so  long  as  the  annex  any  condition  to  the  bestowal 
methods  he  employs  are  not  of  the  which  they  saw  fit  The  wholesale 
class  of  which  fraud,  misrepresenta-  dealers  were  free  to  comply  with  the 
tion,  intimidation,  coercion,  obstruc-  condition  or  not,  as  they  saw  fit  If 
tion  or  molestation  of  the  rival,  or  they  valued  the  patronage  of  th& 
his  servants  or  workmen,  and  the  members  of  the  associations  more 
procurement  of  violation  of  contract-  than  that  of  the  non-members,  they 
ual  relations,  are  instances."  In  sup-  would  doubtless  comply;  other^'lse 
port  of  this  reasoning  the  court  relies  they  would  not"  And  in  support  of 
largely  upon  the  Mogul  Steamship  this  proposition  the  Rhode  Island 
Ckx  case;  but  the  facts  in  that  case  court  relied  upon  Bohn  Mfg.  Ca  v. 
were  very  different  from  the  facts  Hollis  (1895J),  54  Minn.  223, 55  N.  W.  R. 
presented  to  the  supreme  court  of  1119,  hereinbefore  commented  upon. 
Rhode  Island.  The  reasoning  of  the  court  in  the 
1  In  Macauley  Bros.  v.  Tiemey  et  al.,  case  just  cited  is  by  no  means  satis- 
suprUf  the  supreme  court  of  Rhode  factory.  Attempted  boycott  by  rep- 
Island,  on  this  point,  said:  *' The  case  resent^tives  of  certain  insurance 
at  bar  contained  no  element  of  the  comjmnies  held  illegal.  Continental 
characterof  those  enumerated  by  the  In&  Ca  v.  Board  of  F.  Underwriters 
lord  jastice  which  are  forbidden  by  et  aL  (1895),  67  Fed.  R  810.  An  in- 
law, unless  the  threat  of  the  with-  junction  will  issue  to  restrain  one 
drawal  of  patronage  may  be  con-  manufacturer  from  issuing  circulars- 
sidered  as  amounting  to  coercion,  threatening  to  bring  suit  for  infringe- 
We  do  not  think,  however,  that  such  ment  against  customers  of  a  oompet- 
a  threat  can  be  regarded  as  coercive  ing  manufacturer,  where  it  appears 
within  a  legal  sense;  for,  though  co-  that  the  charges  of  infringement  are 
ercion  may  be  exerted  by  the  applicar  not  made  in  good  faith,  but  with 
tion  of  moral  as  well  as  physical  malicious  intent  to  injure  the  corn- 
force,  the  moral  force  exerted  by  the  petitor*s  business.  Emack  ▼.  Kane 
threat  was  a  lawful  exercise  by  the  et  al.  (1888),  34  Fed.  R  46. 
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be  posted  maliciously.*  No  question  of  combination  or  con- 
spiracy was  involved  in  this  case,  but  the  court  in  discussing 
the  principles  of  law  underlying  the  controversy  considered  the 
question  whether  or  not  it  is  unlawful  for  one  person  or  a  num- 
ber of  persons  in  conspiracy  to  threaten  to  discharge  employees 
if  they  trade  with  a  certain  merchant.* 

1  Payne  v.  Railroad  Ca  (1884),  81  if  all  four,  why  not  a  hundred  or  a 

Tenn.  507.  thousand  of  them?    The  principle  is 

-  In  this  connection  the  court  said:  not  changed  or  affected  by  the  num- 
*•  If  the  employees  are  engaged  for  ber.  And,  if  it  were,  who  should  say 
fixed  terms,  it  may  be  assumed  that  how  many  it  would  be  lawful  and 
a  discharge  by  the  employer  for  such  how  many  unlawful  to  forbid?  Nor 
a  feason  would  be  unwarranted,  and  can  it  be  better  determined  by  effect 
would  give  the  employee  an  action  than  by  number.  To  keep  away  one 
for  breach  of  contract.  But  no  one  customer  might  not  perceptibly  af- 
else,  except  a  privy,  could  complain  feet  the  merchant's  trade;  deprived 
of  the  breach  of  contract,  and  the  of  a  hundred  of  them  he  might  fail 
ground  of  the  employee's  action  in  business.  On  the  contrary,  my 
would  be  the  refusal  of  the  employer  own  dealings  may  be  so  important 
to  pay  him  for  the  period  promised  that  if  I  cease  to  trade  with  him  he 
in  the  contract  of  service.  If  the  must  close  his  doors.  Shall  my  act 
service  is  terminable  at  the  option  in  keeping  away  a  hundred  of  my 
of  either  party,  it  is  plain  no  action  employees  be  unlawful  because  it 
would  lie  even  to  the  employee;  for  breaks  up  the  merchant's  business, 
either  party  may  terminate  the  serv-  and  yet  it  be  lawful  for  me  to  ac- 
ice,  for  any  cause,  good  or  bad,  or  complish  the  same  result  by  with- 
without  cause,  and  the  other  cannot  holding  my  own  custom?  Obviously 
complain  in  law.  Much  less  could  a  the  law  can  adopt  and  maintain  no 
stranger  complain.  No  action  could  such  standards  for  judging  human 
accrue  either  to  employee  or  stran-  conduct;  and  men  must  be  left  with- 
ger  for  breach  of  contract,  for  no  out  interference  to  buy  and  sell 
contract  is  broken.  If  the  act  is  un-  where  they  please,  and  to  discharge 
lawful,  it  must  be  on  other  grounds  or  retain  employees  at  will  for  good 
than  breach  of  contract;  as,  that  it  cause  or  for  no  cause,  or  even  for  bad 
unjustly  deprives  plaintiff  of  cus-  cause,  without  thereby  being  guilty 
tomers  and  trade  to  which  his  fair  of  an  unlawful  act  per  ae.  It  is  a 
dealing  entitles  him,  and  thus  de-  right  which  an  employee  may  exer- 
stroys  his  business.  For  any  one  to  cise  in  the  same  way,  to  the  same 
do  this  without  cause  is  censurable  extent,  for  the  same  cause  or  want 
and  unjust.  But  is  it  legally  wrong?  of  cause,  as  the  employer.  He  may 
Is  it  unlawful?  May  I  not  refuse  to  refuse  to  work  for  a  man  or  corn- 
trade  with  any  one?  May  I  not  for-  pany  that  trades  with  any  obnoxious 
bid  my  family  to  trade  with  any  one?  person,  or  does  other  things  which 
May  I  not  dismiss  my  domestic  serv-  he  dislikes.  He  may  persuade  his 
ant  for  dealing,  or  even  visiting,  fellows,  and  the  employer  m.iy  lose 
where  I  forbid?  And  if  my  domes-  all  his  hands  and  be  compelled  to- 
tic,  why  not  my  farm-hand,  or  my  close  his  doors;  or  he  may  yield  to 
mechanic,  or  teamst-er?  And  if  one  the  demand  and  withdraw  his  cus- 
of  them,  then  why  not  all  four?  And  torn  or  cease  his  dealings,  and  t\\& 
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And  while  holding  broadly  that  an  individual  might  dis- 
■charge  one  or  all  of  his  employees  for  trading  with  any  objec- 
tionable person,  the  court  also  went  on  to  hold  that  the  same 
.act  if  done  by  a  combination  would  not  render  the  combination 
illegal  or  subject  to  action,  because  the  act  itself  was  not  an 
unlawful  act.  The  court  stated  the  question  as  follows:  "Is 
^n  act  not  unlawful  rendered  actionable  to  the  one  suffering 
injury 'therefrom  because  it  is  committed  wilfully,  wickedly 
and  maliciously,  and  in  pursuance  of  a  conspiracy  to  do  the 
injury  suflPered  ?  Does  one  render  himself  liable  in  damages 
for  maliciously  and  wickedly  exercising  his  rights  or  denounc- 
ing his  intention  of  so  doing,  if  thereby  he  injures  another?"* 

-obnoxious  person  be  thus  injured  or  cause,  or  even  for  cause  morally 
wrecked  in  business.  Can  it  be  pre-  wrong,  without  being  thereby  guilty 
tended  that  for  this  either  of  the  in-  of  legal  wrong.  A  fortiori  they  may 
jured  parties  has  a  right  of  action  *  threaten '  to  discharge  them  witb- 
4igainst  the  employees?  Great  loss  out  thereby  doing  an  illegal  act  per 
may  result,  indeed  has  often  re-  «e.  The  sufficient  and  conclusive  an- 
sulted,  from  such  conduct;  but  loss  swer  to  the  many  plausible  argu- 
Alone  gives  no  right  of  action.  Great  ments  to  the  contrary,  portraying 
corporations,  strong  associations  and  the  evil  to  workmen  and  to  others 
wealthy  individuals  may  thus  do  from  the  exercise  of  such  authority 
great  mischief  and  wrong;  may  by  the  great  and  strong,  is:  They 
make  and  break  merchants  at  will;  have  the  right  to  discharge  their 
may  crush  out  competition  and  fos-  employees.  The  law  cannot  compel 
ter  monopolies,  and  thus  greatly  in-  them  to  employ  workmen,  nor  to 
jure  individuals  and  the  public.  But  keep  them  employed.  If  they  break 
power  is  inherent  in  size  and  strength  contracts  with  workmen  they  are 
and  wealth,  and  the  law  cannot  set  answerable  only  to  them:  if,  in  the 
bound  to  it,  unless  it  is  exercised  act  of  discharging  them,  they  break 
illegally.  Then  it  is  restrained  be-  no  contract^  then  no  one  can  sue  for 
cause  of  its  illegality,  not  becau^  of  loss  suffered  thereby.  Trade  is  free; 
its  quantity  or  quality.  The  great  so  is  employment.  The  law  leaves 
and  rich  and  powerful  are  guaran-  employer  and  employee  to  make  their 
tied  the  same  liberty  and  privilege  own  contracts;  and  these,  when 
as  the  poor  and  weak.  All  may  buy  made,  it  will  enforce;  beyond  this 
and  sell  when  they  choose;  they  may  it  does  not  go.  Either  the  employer 
refuse  to  employ  or  dismiss  whom  or  employee  may  terminate  the  rela- 
they  choose,  without  being  thereby  tion  at  will,  and  the  law  will  not  in- 
guilty  of  a  legal  wrong,  though  it  terfere,  except  for  contract  broken, 
may  seriously  injure  and  even  ruin  This  secures  to  all  civil  and  indus- 
others.  Eailroad  corporations  have  trial  liberty.  A  contrary  rule  would 
in  this  matter  the  same  right  en-  lead  to  a  judicial  tyranny  as  arbi- 
joyed  by  manufacturers,  merchants,  trary,  irresponsible  and  intolerable 
lawyers  and  farmera  All  may  dis-  as  that  exercised  by  Scroggs  and 
miss  their  employees  at  will,  be  they  Jeffreys." 
many  or  few,  for  good  cause,  for  no  ^The  court  said:  "To  answer  this 
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In  holding  that  such  acts  if  done  by  combination  do  not  ren- 
der the  combination  unlawful,  the  court  loses  sight  entirely  of 
the  well-settled  rule  that  a  combination  to  intimidate,  coerce, 
oppress  or  injure  is  illegal,  and  damages  occasioned  thereby 
may  be  recovered,  although  each  act  done  by  the  combination 
in  and  of  itself  might  bo  lawfully  done  by  an  individual.  The 
majority  of  the  court  reached  the  following  conclusion:  "That 
the  act  done,  i,  e.^  the  publication  of  the  notice  that  the  company 
would  discharge  employees  who  traded  with  plaintiff,  was  not  an 
unlawful  threat  nor  an  unlawful  act ;  was  not  a  libel ;  and  though 
done  wickedly  and  maliciously,  and  in  pursuance  of  a  wicked  de- 
sign, is  still  not  actionable,  because  it  was  not  an  unlawful  act, 
nor  an  act  done  in  an  unlawful  manner."  But  a  dissenting 
opinion  was  delivered  by  one  judge  and  concurred  in  by  an- 
other, in  which  the  following  proposition  from  Addison  on 
Torts  was  quoted  with  approval:  "Injuries  to  property  indi- 
rectly brought  about  by  menaces,  false  representation  or  fraud 
create  as  valid  a  cause  of  action  as  any  direct  injury  from  force 
or  trespass.  Thus,  if  the  plaintiff's  tenants  have  been  driven 
away  from  their  holdings  by  the  menaces  of  the  defendant, 
damages  are  recoverable  for  the  wrong  done."  Also  this  prop- 
osition from  the  note  by  the  American  editor  of  the  same 
work:  "that  preventing  a  person  from  trading  with  another, 
by  posting  placards  near  his  place  of  business  calculated  to 

correctly  it  must  first  be  understood  his  lot  below  the  foundation  of  my 
what  is  meant  by  'malicious  act.*  house  so  as  to  endanger  it  It  is 
In  common  parlance  it  is  an  act  pro-  unreasonable  that  actions  should 
ceeding^from  hatred  or  ill- will,  or  die-  be  maintained  for  any  of  these 
tated  by  malice,  or  done  with  wicked  things.  For  though  my  neighbor  is 
or  mischievous  intentions  or  motives,  causing  me  hurt,  and  that  too  from 
But  surely  this  cannot  be  the  sense  wicked  motives,  and  is  thus  violat- 
in  which  the  phrase  is  employed  by  ing  the  moral  law,  he  is  only  exer- 
Addison;  for  if  it  were,  then  my  cising  his  undoubted  right  to  use  his 
neighbor  would  be  liable  to  me,  if  own  for  himself  and  deny  me  all 
from  ill-will  or  wicked  motive  he  re-  privilege  in  it;  and  this  the  law  does 
fused  to  let  me  get  water  at  his  not  punish,  as  has  often  been  ruled 
spring;  or  to  make  a  road  for  my-  in  courts  of  the  highest  character, 
self  across  his  farm,  or  locked  his  Story  v.  Odin  (1815),  12  Mass.  157; 
pump  or  his  gate  against  me,  or  built  Mahan  v.  Brown  (1835),  13  Wend. 
a  fence  on  his  own  land  across  my  261 ;  Auburn  &  Cato  R  R  Ca  v.  Doug- 
path;  or  built  his  store  or  shop  or  a  lass  (1854),  5  Seld.  444;  Lasala  v.  Hoi- 
high  fence  on  his  own  land  in  such  brook  (1833),  4  Paige,  169;  Thurston 
close  proximity  to  my  windows  as  to  v.  Hancock  (1815),  12  Mass.  220." 
exclude  light  and  view;  or  digged  on 
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bring  him  into  contempt  and  injure  his  business,  or  issuing  cir- 
culars and  posting  them  near  a  person's  workshop,  the  legiti- 
mate and  natural  effect  of  which  is  to  cause  his  workmen  to 
leave  his  employ,  are  actionable  by  the  party  injured."^ 

1  Applying  these  principles  the  dis-  in  damages  for  that  which  he  had 
sen  ting  opinion  proceeded:  *'  So  here  purposely  inflicted.  He  cannot  corn- 
is  an  act  threatened  and  done  which  plain  at  the  purposed  result  of  his- 
of  itself  might  be  lawful,  that  is,  to  own  act  being  visited  upon  him.  If, 
discharge  the  employee;  but  when  however,  he  could  show  it  was  exer- 
you  add  a  conspiracy  to  do  so  in  all  cised  for  justifiable  cause,  as  in  this 
caseSr  if  the  parties  trade  with  an-  case,  because  the  party  supplied 
other  and  thus  injure  him,  and  to  do  liquor  to  intoxication  or  impure  food, 
this  with  that  purpose,  here  is  an  act  or  the  like,  to  his  employees,  by  which 
done  directly  with  the  evil  intent  their  efficiency  was  lessened  and  he 
that  injures  another,  and  much  more  injured,  then  such  an  order  would  be 
should  the  party  respond  in  damages  justified." 

for  it  Whenever  there  is  an  act  Continuing,  the  dissenting  opinion 
done  with  the  purpose  to  injure  an-  said:  *'The  rule  I  have  maintained  ia 
other,  and  not  simply  in  the  exercise  in  strict  accord  with  a  maxim  of  the 
of  one*s  legal  riglit,  and  that  injury  law,  so  well  founded  in  reason  as  ta 
is  produced,  and  the  means  used  need  no  argument  or  authority  to 
naturally  tend  to  the  end  designed,  support  it;  that  is,  that  a  man  must 
then  for  that  injury  the  party  should  so  use  his  own  as  not  to  do  injury  to 
be  held  responsible,  even  though  the  others.  That  this  means  he  shaU  so- 
act,  with  no  such  purpose  and  no  enjoy  his  legal  rights  as  not  to  do  a 
such  result,  might  be  lawful"  After  wrong  to  the  legal  rights  of  another, 
referring  to  certain  text-books  and  I  freely  concede.  But  here  is  a  use 
cases,  the  dissenting  opinion  pro-  of  his  legal  right  to  discharge  em-* 
ceeded:  '*Now«  in  all  these  cases  the  ployees,  for  the  direct  purpose  and 
law  gives  a  remedy  where  an  injury  with  no  other,  and  for  no  other  rear 
is  done  to  another,  simply  because  son  except  to  prevent  their  trading 
a  party,  though  exercising  a  legal  with  a  party  legitimately  entitled  by 
right,  and  using  his  own,  has  neg-  his  location  and  the  character  of  hia 
lected  proper  precautions  to  prevent  business  to  such  trade.  Here  is  the 
an  injury  to  his  neighbor;  much  more  use  of  a  legal  right  to  deprive  the 
should  it  give  a  remedy  where  the  in-  other  of  that  which  is  his  legal  rights 
jury  was  purposed,  and  the  use  or  ex-  to  wit,  the  property  he  has  in  the 
ercise  of  his  own  right  is  only  a  cover  good  will  of  his  business,  which  con- 
to  injure,  his  neighbor.  The  exercise  sists  in  his  business  character  for  in- 
of  no  legal  right  per  ae  will  in  the  tegrity  and  fair  dealing,  his  conven- 
slightest  degree  be  infringed.  The  ience  of  location  to  his  customers,, 
party  would  only  be  required  to  exer-  the  character  of  goods  he  sells,  and 
c;ise  his  legal  rights  for  proper  and  fairness  of  price  for  which  they  are 
justifiable  purposes,  and  wherever  sold,  and  the  like.  All  these  make 
these  were  shown  there  would  be  no  up  as  elements  of  that  property  now 
liability;  but  whenever  the  exercise  well  recognized  in  the  law  as  the 
of  the  right  was  solely  for  the  pur-  'good  will '  of  a  businesa  For  a  party 
ix>se  of  injury  to  another,  and  such  who  has  the  power  to  use  that  power 
injury  followed,  he  should  respond  to  destroy  or  injure  the  value  of  this 
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§  569*  It  has  also  been  held  that  an  employer  may  refuse 
to  employ  or  retain  any  employee  renting  certain  premises, 
and  the  owner  of  the  premises  has  no  cause  of  action  against 

property  in  the  exercise  of  a  right,  than  a  hundred  fold  —  giving  the 
not  for  any  reason  of  advantage  to  command  of  immense  numbers  of 
himself,  but  solely  to  injure  another,  employees,  by  such  means  as  we  have 
ought  not  to  be  permitted  by  an  en-  before  us  in  this  case,  it  is  the  de- 
lightened  system  of  jurisprudence  in  mand  of  a  sound  public  policy,  for 
this  country.  It  is  argued  that  a  man  the  future  more  especially,  as  well 
ought  to  have  the  right  to  say  where  as  now,  that  the  use  of  this  power 
his  employees  shall  trada  I  do  not  should  be  restrained  within  legiti- 
recognize  any  such  right.  A  father  mate  boundaries.  Take  for  instance 
may  well  control  his  family  in  this,  the  larger  manufacturing  establish- 
but  an  employer  ought  to  have  no  ments  of  the  country  —  of  which  we 
such  right  conceded  to  him.  In  the  will  in  time  have  our  full  share,  when 
case  in  hand  and  like  cases  under  thousands  upon  thousands  of  hard- 
the  rule,  we  have  maintained  the  working  operatives  will  be  employed, 
party  may  always  show  by  way  of  It  will  be  to  their  interest  to  have 
defense  that  he  had  reason  for  what  free  competition  in  the  purchase  of 
he  has  done;  that  the  trader  was  un-  supplies  for  their  wants,  and  its 
worthy  of  patronage;  that  he  de-  beneficial  influences  in  keeping 
bauched  the  employee,  or  sold,  for  prices  at  the  normal  standard.  The 
instance,  unsound  food,  or  any  other  merchant  and  groceryman  and  other 
cause,  that  affected  his  employee*s  traders  should  be  untrammeled  to 
usefulness  to  him,  or  justified  the  furnish  these,  and  the  employee  un- 
withdrawal  of  custom  from  him.  trammeled  in  the  exercise  of  his 
This  is  not  in  any  way  to  interfere  right  to  purchase  where  his  interest 
with  the  legal  right  to  discharge  an  will  best  be  subserved.  If,  however, 
employee  for  good  cause,  or  without  these  masters  of  aggregated  capital 
any  reason  assigned,  if  the  contract  can  use  their  power  over  their  em- 
justifies  it,  but  only  that  he  shall  not  ployees  as  in  this  case,  all  other 
do  this  solely  for  the  purpose  of  in-  traders  except  such  as  they  choose 
jury  to  another,  or  hold  the  threat  to  permit  will  be  driven  away  or 
over  the  employee  in  terrorem  to  crushed  out,  and  their  capital  prob- 
fetter  the  freedom  of  the  employee,  ably  alone  have  a  monopoly  to  fur- 
and  for  the  purpose  of  injuring  an  nish  his  employees  at  his  own  rates 
obnoxious  party.  Such  conduct  is  freed  from  competition.  The  result 
not  justifiable  in  morals,  and  ought  is  that  capital  may  crush  legitimate 
not  to  be  in  the  law,  and  when  the  trade,  and  thus  cripple  the  general 
injury  is  done  as  averred  in  this  case  property  of  the  country,  and  theem- 
the  party  should  respond  in  damages,  ployee  be  subject  to  its  grinding 
The  principle  will  not  interfere  with  exactions  at  will  The  principle  of 
any  proper  use  of  the  legal  rights  of  the  majority  opinion  will  justify  em- 
the  employer, —  an  improper  and  in-  ployers,  at  any  rate  allow  them,  to 
jurious  use  is  all  it  forbids.  In  view  require  employees  to  trade  where 
of  the  immense  development  and  they  may  demand,  to  vote  as  they 
large  aggregations  of  capital  in  this  may  reijuire,  or  do  anything  not 
favored  country  —  a  capital  to  be  de-  strictly  criminal  tliat  employer  may 
veloped  and  aggregated  within  the  dictate,  or  feel  the  wrath  of  em- 
life  of  the  present  generation  more  plover   by  dismissal  from   service. 
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the  employer,  even  though  the  employer  was  actuated  by  mal- 
ice toward  the  owner.^ 

There  was  no  question  of  conspiracy  or  combination  in  the 
case  last  cited ;  the  tenancy  was  a  tenancy  at  will,  and  the  em- 
ployer ordered  his  employee  to  leave  unless  the  rent  was  re- 
duced. The  court  held  that  the  employer  had  a  vital  interest 
in  the  welfare  of  his  men,  and  had  a  right  to  see  that  they 
were  not  plundered,  and  could  interpose  to  prevent  extortion- 
ate rent;  and  that  the  employer  had  the  right  to  stipulate 
by  contract  with  his  men  where  they  shall  not  board,  and 
where  they  may  rent  houses,  and  whatever  the  reason,  good, 
bad  or  indifferent,  no  third  party  has  a  right  to  complain.' 

Employment  is  the  means  of  sustain-  that  no  sound  judgment  wiU  approve 
ing  life  to  himself  and  family  to  the  as  based  on  a  sound  morality.  I  there- 
employee,  and  BO  he  is  morally  fore  think  the  action  prima  facie 
though  not  legally  compelled  to  sub-  maintainable,  and  the  demurrer 
mit  Capital  may  thus  not  only  fund  should  be  overruled." 
its  own  legitimate  employment,  but  ^  Hey  wood  v.  Tillson  (1888),  75  Me» 
may  control  the  employment  of  225.  In  support  of  this  proposition 
others  to  an  extent  that  in  time  may  counsel  for  defendant  relied  upon 
sap  the  foundations  of  our  free  in-  the  following  cases:  Bowenv.  Mathe- 
stitutiona  Perfect  freedom  in  all  son,  14  Allen,  499;  Com.  v.  Hunt 
legitimate  uses  is  due  to  capital,  and  (1842),  4  Met  111;  Boston  Glass  Mfg. 
should  be  zealously  enforced,  but  Ca  v.  Binney  (1827),  4  Pick.  425; 
public  policy  and  all  the  best  in-  Qreenleaf  v.  Francis  (1836),  18  Pick, 
terests  of  society  demand  it  shall  be  117;  Chase  v.  Silverstone  (1873),  62 
restrained  within  legitimate  bound-  Ma  175;  Frazier  v.  Brown  (1861),  12 
aries,  and  any  channel  by  which  it  Ohio,  294;  Chatfield  v.  Wilson,  28  Vt 
may  escape  or  overleap  these  bound-  49;  Wheatley  v.  Baugh  (1855),  25  Pa. 
aries  should  be  carefully  but  judi-  St  528;  Fernald  v.  Chase  (1^53),  37 
ciously  guarded.  For  its  legitimate  Ma  289;  Bowlin  v.  Nye  (1852),  1<> 
uses  I  have  perfect  respect;  against  Cush.  416;  Tucker  v.  Tarbell  (1865), 
its  illegitimate  use  I  feel  bound,  for  11  Allen,  131. 

the  best  interests  both  of  capital  and  *  In  this  connection  the  court  said : 
labor,  to  protest  In  view  of  the  "The  workmen  may  agree  that  they 
legal  reasons  and  authorities  given,  will  not  work  for  an  employer  'who 
and  these  elements  of  a  sound  public  should,  after  notice,  employ  a  jour- 
policy,  I  think  the  rules  I  have  main-  neyman  who  habitually  used  it ' 
tained  and  authorities  sustaining  (liquorX  Com.  v.  Hunt  (1842),  4  Met. 
them  are  the  better  based  in  all  the  111.  A  laborer  would  not  be  liable 
elementsof  sound  rules  of  action  that  to  a  journeyman  who  lost  employ- 
will  best  subserve  the  public  interest,  ment  by  reason  of  such  agreement, 
and  at  the  same  time  do  violence  to  and  the  refusal  of  the  employer  any 
no  right  that  is  exercised  with  a  com-  longer  to  hire  him.  So  the  master 
mendable  or  just  motive,  for  a  com-  may  equally  impose  as  a  condition 
mendable  and  proper  end  will  only  that  his  servants  shall  not  board  at  a 
restrain  wrong  and  prevent  conduct  house  where  liquors  are  kept  for  sale^ 
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In  conclusion  the  court,  in  Heywood  v.  TiUsonj  said  that  ia 
that  case  there  was  no  proof  of  any  actual  wrong  done,  of  any 
legal  damage,  or  of  any  facts  for  or  on  account  of  which  dam- 
ages could  be  assessed,  there  being  no  proof  that  any  of  the  de- 
fendants' employees  Avere  influenced  by  the  employer's  threats. 

§  670.  The  right  which  a  person  has  to  refuse  to  have  busi- 
ness relations  with  another,  whether  the  refusal  is  based  upoa 
reason,  whim,  prejudice  or  malice,  is  limited  to  the  individual 

and  the  seller  cannot  maintain  an  boarders,  or  the  owner  of  a  house  be* 
action  against  him  for  the  loss  of  cause  he  will  not  employ  his  tenants, 
profits  on  liquors  he  might  have  sold  is  utterly  at  variance  with  the  right 
his  boarders  had  they  remained  with  of  individuals  to  make  their  own 
him.  He  may  impose  as  a  condition  contracts.  A  landlord  has  no  right 
of  employment  that  certain  associ-  of  action  against  an  employer  of  men 
ates  and  associations  shaU  be  avoided,  because  he  refuses  to  employ  his  ten- 
Qood  habits  are  not  all  that  is  desir-  ants  or  hoarders  Nor  are  his  righta 
abla  An  interest  in  the  success  of  an  enlarged  because  the  reason  of  such 
enterprise  is  required.  The  master  refusal  is  that  they  are  his  tenants 
may  impose  as  a  condition  of  employ-  or  boarders.  Neither  is  the  employer 
ment  that  he  shaU  not  associate  with  liable  if,  having  the  tenants  or  board- 
one  who  is  inimical  to  him  —  who  is  ers  of  a  landlord  in  his  employ,  he 
seeking  to  injure  him  —  who  is  act-  discharges  them  from  his  service  be- 
ing aa  a  spy  upon  his  proceedings,  cause  they  choose  to  remain  such 
and  who  is  libeling  him  in  the  news-  tenants  or  boarders,  having  the  right 
papers.  So  the  employer,  as  he  may  by  his  contract  with  them  to  termi- 
by  contract  stipulate  with  his  men  nate  their  services.  If  he  has  not 
where  they  shall  not  board,  may  that  right  he  may  be  liable  to  those- 
equally  determine  where  and  of  so  discharged.  If  he  has,  no  one  else 
whom  they  may  rent  the  houses  they  has  any  right  to  complain  because 
may  occupy,  and  where  they  may  an  employer  having  a  right  to  dis- 
not  The  house  may  be  in  an  un-  charge  a  servant  does  discharge  him. 
healthy  part  of  the  city,  or  a  disrepu-  The  contract  is  between  the  master 
table  neighborhood.  But  whatever  and  servant,  and  the  master  is  not 
the  reason,  good,  bad  or  indifferent,  obliged  to  retain  his  servant  in  his 
no  one  has  a  right  to  complain.  The  employ  in  such  case,  and  no  one  else 
owner  has  no  cause  of  complaint  can  bring  a  suit  against  him  because 
when  one  says  he  wiU  not  occupy  his  he  does  not.  The  defendant  has  bro- 
house,  nor  when  another  says  he  will  ken  no  contract  He  has  made  none 
refrain  from  doing  an  act  if  it  be  oc-  with  the  plaintiff.  If  the  plaintiff 
cupied.  The  defendant  was  under  has  none  with  any  one  no  contract 
no  obligation,  owed  no  duty,  to  the  is  broken.  If  there  be  one,  and  the 
plaintiff  that  he  should  permit  his  tenant  has  broken  it,  preferring  to 
men  to  occupy  his  house,  any  more  continue  in  the  defendant's  service, 
than  to  a  boarding-house  keeper  that  the  tenant  is  liable  for  such  breach, 
he  should  permit  his  men  to  board  He  is  the  one  by  whom  the  contract 
with  him.  The  idea  of  a  boarding-  is  broken.  He  is  the  principal  in  its 
house  keeper  suing  a  man  because  breach.  The  defendant  has  done 
he  declines  or  refuses  to  employ  his  nothing." 
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action  of  the  party  who  asserts  the  right.  It  is  not  equally 
true  that  one  person  may  from,  such  motives  coerce  another 
person  to  do  the  same  thing.  If  the  motive  of  the  acts  of  the 
individual  is  to  serve  some  legitimate  interest  of  his  own,  then 
his  acts  are  lawful,  even  though  he  injuriously  aflfects  the  prop- 
erty or  rights  of  another,  so  long  as  no  definite  legal  right  of 
such  third  party  is  violated;  but  if  the  individual  combines 
with  others  for  the  express  purpose  of  injuring  a  third  party, 
then  such  combination  is  unlawful,  even  though  the  acts  con- 
templated might  be  lawfully  done  by  an  individual  alone,  or 
by  several  individuals  not  acting  in  combination.^ 

§  671.  Where  the  owners  of  seamen's  boarding-houses  in  the 
citj^  of  Boston  associated  together  and  agreed  that  they  would 
not  ship  seamen  for  less  than  certain  rates  of  wages,  and  that 
they  would  use  their  best  endeavors  to  prevent  their  boarders 
from  shipping  in  any  vessel  when  any  of  the  crew  of  the  vessel 
were  from  boarding-houses  that  were  not  in  good  standing 
with  the  association,  the  supreme  court  of  Massachusetts  held 
that  it  was  not  an  actionable  conspiracy  for  such  an  association 
to  take  their  men  out  of  ships  because  the  men  of  a  shipping- 
master  not  in  good  standing  with  the  association  were  in  the 
€ame  ship,  and  to  refuse  to  furnish  sailors  to  such  ship-master, 
and  prevent  men  from  shipping  with  him,  and  to  notify  the 
public  that  they  were  acting  against  him  as  shipping-master, 
and  by  notifying  his  customers  and  friends  that  such  shipping- 
master  cannot  ship  seamen  for  the  association  thereby  injure 
and  break  up  his  business.'  The  reasoning  of  the  court  was  as 
follows:  The  gist  of  the  action  is  not  the  conspiracy,  but  the 

1  Delz  V.  Winfree  (1891),  80  Tex.  400,  association,  wlio   would  notify  the 

18  S.  W.  R  111;  Olive  et  aL  v.  Van  members  of  tKe  association,  where- 

Paibten  (1894),  7  Tex.  Civ.  App.  630, 25  upon  it  was  the  duty  of  all  members 

S.  W.  R  428.    In  the  case  last  cited  to  discontinue  their  patronage  with 

the  plaintiffs  owned  a  large  sawmill  such    manufacturer    or    wholesale 

and  were  large  producers  of  lumber,  dealer,  etc.    The  plaintiffs  having  in- 

The   defendants   were  members    of  curred  the  displeasure  of  the  associa- 

tlie  Lumber  Dealers'  Association  of  tion,  the  latter  sent  a  circular  letter 

Texas,  which  association  adopted  by-  to  nearly  every  lumber   dealer   in 

laws  to  the  effect  that  if  any  manu-  Texas  requesting  the  dealers  not  to 

facturer  or  wholesale  dealer  sold  to  patronize  plaintiffs,  whereby  plaint- 

any  person    not   a  dealer  (railroad  iffs  were  damaged, 

companies  excepted)  at  points  where  2Bowen  v.  Matheson  et  aL  (1867), 

there  were  dealers,  such  sale  should  14  Allen,  499. 
be  reported  to  the  secretary  of  the 


§  571.]  OPPEE88IVK   CX)MBINATIONS   GENERALLY.  497 

damage  done  by  the  alleged  acts  of  the  defendants,  and  the 
averment  that  the  acts  were  done  in  pursuance  of  a  conspiracy 
does  not  change  the  nature  of  the  action.^ 

Begarding  the  specific  acts  charged  in  the  declaration  the 
court  enumerated  them  and  commented  upon  them  as  follows: 

1.  That  the  defendants  did  take  their  men  out  of  ships  be- 
cause the  plaintiff's  men  were  in  the  same.  "We  cannot  see 
that  this  act  is  in  itself  unlawful.  It  does  not  appear  that  they 
were  under  any  obligation  to  keep  their  men  on  board  the 
same  ship  with  the  plaintiff's  men,  or  violated  the  rights  of  the 
plaintiff  or  of  any  other  person  in  taking  them  out." 

2.  That  the  defendants  did  refuse  to  furnish  and  ship  inen 
to  him.  "  Such  refusal  is  lawful  in  the  absence  of  any  legal 
obligation  to  furnish  and  ship  men  to  him,  and  no  such  obliga- 
tion is  stated." 

3.  That  the  defendants  did  prevent  men  from  shipping  with 
him.  "  This  might  be  done  in  many  ways  which  are  lawful 
and  proper,  and  as  no  illegal  methods  are  stated  the  allegation 
is  bad," 

4.  That  the  defendants  did  notify  the  public  that  they  had 
laid  him  on  the  shelf.  "  In  another  part  of  the  declaration 
this  is  alleged  to  mean  that  the  defendants '  were  acting  against 
him  as  aforesaid.'  It  does  not  appear  to  be  slanderous,  and 
therefore  is  not  actionable." 

6.  That  the  defendants  did  publicly  notify  his  customers 
and  friends  that  he  could  not  ship  seamen  for  them.  "  This  is 
not  actionable,  because  it  does  not  appear  that  he  had  a  right 
to  ship  seamen  for  them." 

6.  That  the  defendants  did  interfere  with  his  business  as 
^.foresaid ;  did  prevent  his  getting  seamen  to  ship ;  did  prevent 
his  getting  employ  as  shipping-master;  and  did  break  up  the 
plaintiff  in  his  business  and  calling  by  their  conspiracy,  acts 
and  doings,  as  aforesaid,  and  compel  him  to  abandon  his  said 
business.  "All  this  adds  nothing  to  the  substantial  allegations 
of  acts  done  by  the  defendants,  but  is  to  be  regarded  as  alleg- 
ing the  consequences  of  the  acts  before  alleged." 

This  case  is  one  of  those  which  mark  the  border  line  between 
civil  conspiracies  and  legal  combinations,  and  on  first  impres- 
sion it  seems  to  be  well  over  the  line  on  the  side  of  civil  con- 
ceiting Parker  v.  Huntington  (1854),  2  Gray,  124 
82 
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spiracies.  The  several  defendants  were  acting  in  combination. 
The  object  of  the  combination  was  to  maintain  certain  rates  of 
wages  for  seamen.  Among  the  means  used  to  attain  that  ob- 
ject was  the  prevention  by  the  combination  of  their  own  board- 
ers from  shipping  in  any  vessel  where  any  of  the  crew  of  the 
vessel  were  from  boarding-houses  the  proprietors  of  which  were 
not  members  of  the  association,  and  not  in  good  standing  with 
the  association.  So  far  both  the  object  of  the  combination, 
and  the  means  to  be  used,  are  not  necessarily  unlawful  or  op- 
pressive, but  the  association  went  further,  and  refused  to  fur- 
nish sailors  to  a  certain  shipping-master,  and  sought  to  prevent 
men  from  shipping  with  him,  and  notified  the  public  that  they 
were  acting  against  him.  It  is  clear  that  the  object  of  theso 
various  notices,  taken  in  connection  with  the  refusal  to  furnish 
men,  was  to  cause  injury  to  the  objectionable  shipping-mast3r. 
The  means  used  by  the  combination  went  beyond  the  mere 
advancing  of  its  own  interests,  for  the  combination  not  only 
kept  its  own  men  from  shipping  with  the  shipping-master,  but 
deliberately  sought  to  prevent  the  shipping-master  from  se- 
curing men  —  in  other  words,  sought  to  break  up  his  business* 
To  that  extent  the  combination  was  a  civil  conspiracy,  and  the 
court  is  in  error  when  it  says  that  the  gist  of  the  action  is  the 
damage  occasioned  by  the  acts  of  the  parties  to  the  combina- 
tion, and  that  the  allegation  that  these  acts  were  done  in  pur- 
suance of  a  conspiracy  is  superfluous  and  immaterial. 

§  572.  A  trader  may  engage  in  the  sharpest  competition 
with  his  competitors  and  hold  out  extraordinary  inducements 
to  obtain  business;  he  may  represent  his  own  wares  to  be  bet- 
ter and  cheaper  than  those  of  others,  and  he  may  exaggerate 
his  own  merits;  but  when  he  commits  any  act  with  the  mali- 
cious intent  of  inflicting  injury  upon  his  competitor's  business, 
his  conduct  is  illegal,  and,  if  damage  results  from  it,  the  in- 
jured party  is  entitled  to  recover.* 

§  573.  If  a  combination  use  illegal  methods  or  means  to  pre- 
vent dealers  from  selling  supplies  to  parties  not  members  of  the 
combination,  then  a  conspiracy  exists,  and  damages  sustained 
by  dealers  outside  the  combination  may  be  recovered.' 

1  Van  Horn  v.  Van  Horn  (1893),  56       »  Cote  v.  Murphy  et  aL  (18W),  15» 
N.  J.  Law,  818, 28  Atl  R  609;  Bowen    Pa.  St  420,  28  AtL  B.  19a 
V.  HaU  (1881X  6  Q.  a  Div.  33a 
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§  674.  ^^Blacklisting." — A  combination  of  employers,  the 
object  of  which  is  to  wrongfully  and  maliciously  prevent  a 
discharged  employee  from  obtaining  employment,  is  a  con- 
spiracy.* 

The  foregoing  proposition  as  a  general  statement  of  the  law 
is  undoubtedly  sound.  Any  combination  the  object  of  which  is 
to  oppress  or  injure  another  by  wrongfully  and  maliciously  pre- 
venting the  other  from  securing  employment  is  a  conspiracy, 
whether  such  combination  be  an  association  of  employers  or 
an  association  of  employees;  but  " blacklisting," so  called,  is  a 
means  to  an  end,  and  is  not  in  and  of  itself  any  proof  of  the 
legality  or  illegality  of  a  combination. 

"  Blacklisting  "  is  a  term  of  comparative  recent  adoption  in 
labor  and  legal  literature. 

In  the  case  last  cited,  for  instance,  it  was  charged  that  the 
plaintiff  had  been  a  railway  employee  since  he  was  seventeen 
years  old ;  that  for  more  than  twelve  years  he  worked  contin- 
uously and  steadfastly  at  his  employment,  and  knew  nothing 
of  any  other  kind  of  work.  He  charged  that  the  various  trunk- 
line  railroads  of  the  United  States  had  adopted  various  rules 
and  regulations,  which  he  designated  as  "  blacklisting  "  rules, 
and  it  seems  that  under  these  rules  and  regulations  it  was  the 
custom  of  the  railroads  to  make  a  list  of  employees  who  had 
gone  out  on  a  strike ;  and  in  all  "  blacklist "  cases  it  is  charged 
that  the  railroad  companies  combined  and  agreed  together  to 
furnish  one  another  copies  of  these  blacklists,  and  not  to  em- 
ploy any  man  whose  name  appeared  thereon.  The  trial  court, 
in  holding  that  the  plaintiff^s  petition  stated  a  good  cause  of 
action,  did  so  upon  the  following  general  propositions: 

1.  "  To  maliciously  interfere  with  the  business  of  a  person 
engaged  in  a  lawful  occupation,  with  injurious  results,  consti- 
tutes a  ground  of  action  or  trespass  on  the  case.  Such  inter- 
ference may  be  by  a  single  individual,  or  by  a  number  of 
individuals  conspiring  together,  and  in  the  latter  case  the  ex- 
istence of  the  conspiracy  should  be  considered  as  aggravating 

>  Mattison  ▼.  L.  S.  &  M.  S.  Ry.  Ca  ions  upon  the  subject  of  "  blacklist- 

(1805),  8  Ohio  Dec.  536.    This  is  a  de-  ing,"  must  be  considered  in  the  light 

cision  by  Judge  Pratt  in  the  Lucas  of  the  propositions  contained  in  the 

county  court  of  common  pleas,  and  text    See  charge  to  jury  in  same 

this  decision,  together  with  aU  decia-  case,  8  Nisi  Prius  Dec.  190. 
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the  wrong  and  enhancing  the  damages.  To  maintain  a  sait 
for  the  malicious  interference  with  one's  occupation  it  is  nec- 
essary to  prove :  (1)  Intentional  and  wilful  acts ;  (2)  calculated  to' 
cause  damage  to  the  plaintiffs  in  their  lawful  business;  (3)  done 
with  the  unlawful  purpose  to  cause  such  damage  and  loss,  with- 
out right  or  justifiable  cause  on  the  part  of  the  defendant 
(which  constitutes  malice);  and  (4)  actual  damages  and  loss  re- 
sulting." * 

2.  "  It  is  a  part  of  every  man's  civil  rights  that  he  be  left  to 
refuse  business  relations  with  any  one  with  whom  he  can  make 
contracts,  and  if  he  is  wrongfully  deprived  of  this  right  by 
others  he  is  entitled  to  redress.  Thus,  if  one  be  prevented  by 
the  wrongful  act  of  a  third  party  from  securing  some  employ- 
ment he  has  sought,  he  suffers  a  legal  wrong,  provided  ho  can 
show  that  the  failure  to  employ  him  was  the  direct  and  nat- 
ural consequence  of  the  wrongful  act."  * 

3.  "  The  employee's  right  to  employment  is  equally  assured 
with  the  right  of  the  employer  to  employ  him;  it  is  not  only 
a  serious  right,  affecting  a  man's  life,  but  you  may  say  that  it 
is  his  life.  The  laboring  man's  employment  is  the  only  thing 
that  stands  between  him  and  starvation,  or  what  is  very  little 
less  than  starvation  —  pauperism,  and  it  is  for  the  public  in- 
terest and  for  the  public  good  that  the  right  of  a  man  to  seek 
his  own  employment  in  any  honest  work  which  he  may  seek 
should  not  be  interfered  with  or  violated." 

4.  The  foregoing  propositions  do  not  interfere  with  the  right 
of  an  employer  to  determine  as  to  whom  he  will  have  work 
for  him,  and  in  the  exercise  of  that  right  it  makes  no  differ- 
ence whether  he  refuses  to  employ  a  man  because  he  is  incom- 
petent or  because  he  dislikes  him;  but  one  man's  right  ends 
where  another  man's  begins,  and  the  right  of  the  employer  to 
discharge  ends  with  his  own  service,  and  the  employer  must 
not  trench  upon  the  right  of  the  employee  to  seek  other  em- 
ployment. "  It  is,  of  course,  a  matter  oi  public  policy  that  a 
railroad  company  should  have  the  right  to  employ  such  men 
as  it  sees  fit,  and  to  judge  itself  of  the  competency  of  its  em- 
ployees—  there  is  no  doubt  about  that.  It  is,  however,  for 
the  public  interest  that  a  man  who  is  skilful  and  who  has  be- 

1  From  Webb's  edition  of  Pollock       >  Citing  Coolej  on  Torts  (2d  ed.)» 
on  Torts,  40S.  82a 
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come  proficient  in  his  employment  should  be  able  to  find  em- 
ployment, if  not  with  one  railroad,  then  with  another  railroad, 
or  some  other  railroad;  at  least  that  the  field  shoald  be  open 
to  him  —  that  he  shoald  have  that  right;  and  while  a  railroad 
company  may  discharge  its  men  and  not  employ  them  them- 
selves, they  trench  upon  the  rights  of  the  employees  whenever 
they,  by  one  deed  or  another,  seek  to  prevent  their  employees 
from  getting  employment  of  other  railroad  companies,  or  com- 
bine or  conspire  in  any  way  to  prevent  it,  as  is  charged  in  this 
petition,  and  the  matters  alleged  in  the  petition  are,  on  de- 
murrer, to  be  taken  as  confessed." 

§575.  Blacklisting — Bights  and  duties  of  employers  as 
regards  discharged  employees. —  The  following  general  prin- 
ciples may  be  laid  down  as  of  controlling  force  in  all  so-called 
"  blacklisting  "  cases : 

{a)  Where  there  is  no  continuing  contract  of  employment  an 
employer  has  the  right  to  discharge  employees  at  will. 
•    (J)  Where  an  employee  is  discharged  for  cause  an  employer 
has  a  right  to  make  a  record  of  that  cause  for  future  reference. 

(c)  Where  an  employee  by  his  conduct,  or  by  the  manner  of 
his  leaving  the  service,  threatens  the  destruction  of  property  or 
the  loss  of  life,  it  is  the  duty  of  the  employer  to  make  such  a 
record  of  the  conduct  of  the  employee  and  the  causes  of  his 
discharge  as  will  serve  for  future  reference  and  prevent  the 
employee  being  unadvisedly  taken  back  into  the  service. 

{d)  In  a  service  of  such  importance  to  the  public  as  the  rail- 
way service,  where  not  only  the  property  of  the  company  and 
of  the  public  is  immediately  involved,  but  also  the  safety  and 
lives  of  other  employees  and  passengers  are  at  stake,  it  is  the 
duty  of  the  railway  company  to  exercise  great  care  in  the  em- 
ployment of  its  servants,  and  to  exercise  great  diligence  in 
inquiring  into  the  ability,  experience  and  records  of  its  em- 
ployees; any  neglect  of  this  duty  which  results  in  the  destruc- 
tion of  property  or  loss  of  life  renders  the  company  liable  for 
damages.  It  is  also  beyond  question  the  duty  of  a  railway 
company  to  keep  such  record  of  the  conduct  of  its  employees 
as  will  enable  it  to  be  fully  advised  at  ail  times  as  to  their  ca- 
pacity to  perform  any  particular  service,  and  as  to  their  faith- 
fulness and  diligence;  for  any  neglect  of  duty  in  this  respect, 
whereby  an  incompetent,  careless  or  evil-disposed  employee 
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should  be  placed  ia  a  position  wherein,  by  reason  of  his  incom- 
petency or  evil  disposition,  damage  results,  the  company  would 
be  liable. 

{e)  So  far  as  passengers  and  the  property  of  shippers  are  con- 
cerned, a  railway  company  is  charged  at  aU  times  with  such 
knowledge  of  the  capacity,  the  faithfulness  and  the  diligence 
of  its  employees  as  a  reasonably  diligent  inquiry  would  dis- 
close; and  any  company  which  negligently  employs  or  retains 
an  incompetent  or  evil-disposed  employee  is  liable  for  any 
damage  occasioned  by  the  employee's  incompetency  or  evil 
disposition. 

(/)  It  is  the  right  and  the  moral  duty  of  an  employer,  and 
particularly  a  railway  company,  to  answer  truthfully  all  ques- 
tions regarding  the  conduct  and  record  of  any  discharged  em- 
ployee; it  is  especially  the  moral  duty  of  railway  companies  to 
give  this  information  to  other  railway  companies  to  whom  the 
employee  may  apply  for  work,  since  the  withholding  of  infor- 
mation might  not  only  subject  the  other  companies  to  loss,  but 
occasion  loss  and  damage  to  the  public. 

(g)  It  is  the  right  of  officials  of  railway  companies,  in  the 
honest  endeavor  to  render  the  railway  service  of  the  company 
safe  and  efficient,  to  meet  together  and  confer  freely  concern- 
ing all  appliances  used  and  all  men  employed,  and  to  exchange 
views  concerning  the  superior  advantages  of  appliances  and  the 
desirability  or  undesirability  of  particular  classes  of  employees. 
It  is  the  right  of  such  representatives  of  railway  companies  to 
agree  that  they  will  exchange  information  concerning  appli- 
ances and  employees,  and  it  is  as  much  their  right  to  agree  that 
they  will  exchange  lists  of  employees  who  are  discharged  for 
inefficiency  or  bad  conduct  as  it  is  to  agree  to  exchange  infor- 
mation concerning  devices  and  equipment  that  prove  defective. 
Providing  the  information  so  exchanged  is  truthful  and  given 
in  good  faith,  an  employee  who  finds  himself  unable  to  obtain 
employment  because  his  conduct  is  thereby  made  known  has 
no  more  ground  for  complaint  than  has  the  manufacturer  of 
some  railway  device  who  finds  the  demand  cut  off  by  reason 
of  such  interchange  of  information. 

It  is  believed  that  the  foregoing  propositions  are  sound.  The 
difficulty  in  "  blacklisting "  cases  arises  when  the  representa- 
tives of  the  railroads  enter  into  an  agreement  not  only  to  ex- 
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change  lists  of  discharged  or  striking  employees  with  their 
records,  but  enter  into  the  additional  agreement  not  to  give  em- 
ployment to  any  employee  who  has  been  discharged  for  a  par- 
ticular cause  or  who  has  been  engaged  in  a  strike. 

§  576«  It  is  contended  on  behalf  of  the  employ^ees  that  a 
combination  the  object  of  which  is  to  prevent  men  who  have 
gone  out  on  a  strike  from  again  finding  employment  in  the  oc- 
cupation they  have  usually  followed  is  a  conspiracy  to  oppress 
and  injure.  This  precise  question  is  now  before  several  courts 
as  one  of  the  many  controversies  arising  out  of  the  famous 
railway  strike  of  1891,  wherein  the  American  Kailway  Union, 
composed  of  large  numbers  of  the  railway  employees  of  the 
country,  sought  to  "  tie  up  "  all  railroads  entering  Chicago,  and 
practically  all  the  railroads  of  the  country,  as  a  means  to  com- 
pel the  Pullman  Palace  Car  Company  to  advance  the  wages  of 
its  employees.  The  members  of  the  American  Railway  Union 
had  no  controversy  whatsoever  with  the  several  railroads  with 
which  they  were  employed,  but  they  sought  to  inflict  irrepara- 
ble damage  upon  those  roads  in  order  to  compel  the  roads  to 
abandon  the  use  of  the  Pullman  cars.  The  strike  was  unsuc- 
cessful, and  when  many  of  the  striking  members  of  the  union 
again  sought  employment  with  the  several  railroads  they  were 
met  with  refusal,  whereupon  many  of  them  brought  suits  charg- 
ing that  the  railroads  had  combined  together  and  agreed  to 
exchange  lists  of  striking  employees,  and  further  agreed  not 
to  employ  any  such  striking  employees.  The  situation  is  novel 
in  that  the  suits  referred  to  are  by  members  of  a  combination 
which  was  undoubtedly  a  criminal  conspiracy.  In  pursuance 
of  the  objects  of  their  own  criminal  conspiracy  they  quit  the 
employment  of  the  roads  under  circumstances  calculated  and 
intended  to  inflict  the  largest  possible  damage  upon  the  roads. 
Failing  in  the  attainment  of  their  own  unlawful  objects  they 
sue  the  roads  for  entering  into  a  combination  not  to  employ 
men  who,  as  members  of  an  unlawful  conspiracy,  sought  to 
injure  the  railway  companies,  inconvenience  the  public,  inter- 
rupt the  United  States  mails  and  obstruct  interstate  commerce. 

Assuming  for  the  moment  that  the  men  struck  in  pursuance 
of  the  purposes  of  a  conspiracy,  is  it  unlawful  for  the  railroads 
to  combine  and  agree  that  they  will  not  employ  any  parties  to 
a  conspiracy  the  object  of  which  was  to  damage  the  railroads, 
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inconvenience  the  public,  interrupt  United  States  mails  and 
obstruct  interstate  commerce  ? 

The  right  of  each  road  to  exercise  its  discretion  and  judg- 
ment IS  unquestionable.  It  may  even  be  urged  that  any  road 
which  should  take  back  into  its  service  any  employee  who  had 
been  engaged  in  a  criminal  conspiracy  against  the  road  is  neg- 
lectful  of  its  duty,  and  by  the  re-employment  of  such  employee 
renders  itself  liable  for  any  damage  that  may  occur  by  reason 
of  that  employee's  acting  in  the  same  manner  under  conditions 
of  a  similar  character. 

Furthermore,  it  may  be  laid  down  broadly  that  no  employee 
who  has  been  a  party  to  a  conspiracy  to  injure  a  road  is  in  a 
position  to  complain  if  the  road  enters  into  an  agreement  with 
all  other  railroads  to  the  effect  that  it  will  exchange  lists  of 
parties  to  conspiracies  to  injure,  and  will  not  employ  men  who- 
have  been  engaged  in  such  conspiracies.  No  man  who  has  been 
guilty  of  theft  or  embezzlement,  or  of  the  derailment  of  cars, 
for  instance,  is  in  a  position  to* complain  if  any  number  of  rail- 
road  companies  enter  into  an  agreement  that  they  will  ex- 
change lists  of  employees  who  have  been  guilty  of  such  acts, 
and  will  not  give  employment  to  such  employees.  Such  an 
agreement  on  the  part  of  the  companies  would  be  not  only  the 
legitimate  exercise  of  their  own  rights  in  the  operation  of  their 
properties,  but  would  exercise  a  wholesome,  deterring  influence 
against  the  commission  of  crimes  and  outrages  of  the  character 
condemned. 

A  question  somewhat  nicer  is  presented  when  an  employee 
is  dismissed  for  causes  that  are  neither  unlawful  nor  criminal, 
or  for  striking  to  attain  objects  which  are  neither  unlawful  nor 
criminal.  Assuming  that  a  certain  number  of  employees  of  a 
railway  company,  in  the  legitimate  endeavor  to  increase  their 
wages,  go  out  upon  a  strike  under  conditions  which  inflict  the 
least  possible  inconvenience  and  damage  upon  the  company ;  in 
short,  that  the  strike  is  both  peaceful  and  lawful.  Assuming 
further  that,  in  order  to  •  discourage  strikes  of  all  kinds,  the 
various  companies  through  their  superintendents  or  general 
officials  have  entered  into  an  agreement  that  they  will  furnish, 
one  to  the  other,  lists  of  striking  employees,  and  that  no  com- 
pany will  give  employment  to  any  striking  employee  unless 
the  company  with  which  the  employee  was  formerly  employed 
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gives  its  consent.  Is  such  a  combination  a  civil  conspiracy,  and 
has  the  employee  who  finds  himself  unable  to  obtain  employ- 
ment by  reason  of  the  existence  of  the  agreement  a  cause  of 
action  for  damages  sustained  ? 

In  order  that  the  mind  may  be  free  from  bias  let  us  assume 
a  parallel  combination  on  the  side  of  labor:  Suppose  the  em- 
ployees meet  and  enter  into  an  agreement  that  they  will  ex- 
change lists  of  employers  who  at  any  time,  for  any  purpose,- 
have  "  locked  out"  their  employees,  and  that  they  will  not  work 
for  such  employers,  thereby  rendering  it  impossible  for  employ- 
ers who  have  at  any  time  "  locked  out "  their  employees  to  ob- 
tain men,  with  the  effect  of  ruining  their  business.  Is  such  a 
combination  of  workingmen  a  conspiracy,  and  would  an  em- 
ployer have  a  cause  of  action  for  damages  sustained  ? 

In  the  light  of  the  many  decisions  favoring  combinations  of 
labor  for  all  purposes,  it  is  believed  that  the  courts  would  hold 
that  employees  have  the  right  to  assemble  together  and  agree 
to  exchange  information  as  to  the  conduct  of  their  employers, 
and  to  further  agree  that  they  will  not  work  for  any  employer 
who  at  any  time  has  "  locked  out "  all  or  any  number  of  his 
employees.  Providing  the  laborers  went  no  further  than  com- 
bining among  themselves  and  agreeing  among  themselves  to 
act  as  a  unit,  it  is  believed  the  courts  would  not  hold  their  com- 
bination for  such  an  object  a  conspiracy ;  if,  however,  the  com- 
bination should  go  further  and  agree  to  exercise  its  powers  as 
a  combination  to  coerce  and  intimidate  others  in  order  to  pre- 
vent their  accepting  employment  with  the  objectionable  em- 
ployer, the  combination  would  become  a  conspiracy.  The  same 
is  true  of  the  employers:  if  the  combination  of  employers  ex- 
ercises its  power  as  a  combination  in  order  to  coerce  other  em- 
ployers into  refusing  employment  to  particular  workmen  or  a 
particular  class  of  workmen,  then  the  combination  becomes  a 
conspiracy  and  parties  injured  have  their  right  of  action  for 
damages  sustained. 

Unless  the  courts  are  prepared  to  hold  that  emplo5^ees  who 
assemble  together  and  agree  to  not  work  for  any  employer  wha 
has  pursued  any  line  of  conduct  objectionable  to  the  employees- 
amounts  to  a  conspiracy,  then  the  courts  must  hold  that  em- 
ployers who  meet  together  and  enter  into  an  agreement  on 
exactly  parallel  lines  are  not  parties  to  a  conspiracy.   The  rights. 
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of  employers  are  no  greater  than  the  rights  of  employees;  the 
rights  of  both  are  equal;  what  employees  may  do  as  against 
employers,  the  latter  may  do  as  against  the  former.  Every 
combination  of  the  one  may  be  paralleled  by  a  combination  of 
the  other.  The  right  of  men  to  meet,  confer,  exchange  views 
and  information,  and  to  agree  that  as  among  themselves  they 
will  pursue  a  certain  line  of  lawful  conduct,  is  a  right  too  sacred 
to  be  questioned  or  curtailed  by  either  courts  or  legislature. 
It  is  neither  the  meeting  nor  the  combination  which  the  law 
investigates,  but  it  is  the  object  of  the  meeting  and  the  purpose 
of  the  combination  with  which  the  law  is  interested.  When 
the  combination  goes  further  than  conference  and  mutual  sup- 
port in  the  attainment  of  some  lawful  purpose,  and  proposes 
to  exercise  its  power  as  a  combination  to  coerce  aud  intimidate 
others  in  order  to  inflict  some  damage  upon  some  party  who 
is  obnoxious  to  the  combination,  then  the  law  intervenes  on 
behalf  of  the  partj^  damaged.  A  combination  of  employees, 
the  object  of  which  is  to  discourage  and  prevent  "  lock-outs  " 
and  the  wanton  discharge  of  workmen  by  passing  a  resolution 
that  members  of  the  combination  will  not  accept  employment 
with  any  employer  who  has  "  locked  out "  or  wantonly  dis- 
charged his  employees,  is  not  an  unlawful  combination,  neither 
the  object  nor  the  means  being  either  unlawful  or  oppressive. 
A  combination  of  employers,  the  object  of  which  is  to  discour- 
age strikes  and  the  reckless  abandonment  of  services  by  em- 
ployees by  passing  a  resolution  to  the  effect  that  members  of 
the  combination  will  not  give  employment  to  any  employee 
who  has  struck  or  recklessly  abandoned  his  employment,  is  not 
an  unlawful  combination,  neither  the  object  nor  the  means 
being  either  unlawful  or  oppressive.* 

1  There  is  pending  in  the  supreme  alleges  generally  that  the  plaintiff 

court  of  Illinois  at  the  present  time  was  in  the  employ  of  the  Illinois  Cen> 

a  ** blacklisting"  case  entitled  Mc-  tral  Ry.  Co.  for  some  time  prior  to 

Donald  v.  Chicago  &  N.  W.  Ry.  Co.  the  American  "Railway  Union  strike 

•et  al.    In  this  case  the  demurrer  to  of  1804,  but  left  the  employ  of  the 

the  declaration  of  the  plaintiff  was  road  at  the  beginning  of  the  strike; 

sustained  in  the  trial  court  and  this  that  the   various   railroads   of  the 

decision  affirmed  by  a  divided  appel-  United  States  agreed  among  them- 

late  court,  only  two  judges  sitting,  selves  to  furnish  each  other  informa- 

The  action  is  against  the  Chicago  &  tion  concerning  employees:    First, 

Northwestern  Ry.  Ca  and  the  Illinois  those  who  had  committed  offenses; 

•Central  Ry.  Ca,  and  the  declaration  second,  those  who  went  out  during 
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§  577  •  But  where  there  is  a  custom  among  railroad  com- 
panies to  keep  a  record  of  the  causes  for  which  employees  have 
been  discharged,  and  it  is  the  custom  for  one  company  not  to 
employ  servants  who  have  been  discharged  for  certain  causes 
by  another  company,  it  is  the  duty  of  the  companies  to  keep 
true  records,  and  in  the  event  of  the  discharge  of  an  employee 
on  account  of  a  false  entry  on  such  records,  such  employee  has 
a  right  of  action  for  damages  resulting  from  the  breach  of 
this  duty.^ 

In  order  to  recover  under  such  circumstances  the  employee 
must  allege  that  he  actually  sought  employment,  and  by  reason 
of  such  breach  of  duty  was  refused  employment.  It  is  not 
suflScient  for  him  to  aver  generally  that  it  is  impossible  for  him 
to  obtain  employment  by  reason  of  the  wrongful  act  of  the 
company.' 

the  American  Railway  Union  strike;  obtaining  employment  with  any  of 

third,  those  who  were  members  of  said  railroad  companies  in  the  city 

the  American  Railway  Union;  and  of  Chicaga'' 

the  railroads  further  agreed  that  no  In  his  brief  filed  in  the  supreme 
one  included  in  these  lists  would  be  court  counsel  for  plaintiff  said:  '*The 
employed  without  a  "clearance"  from  writer  does  not  doubt  the  right  of 
the  last  employer;  that  after  the  the'different  railroads  to  report  each 
plaintiff  had  left  the  service  of  the  to  the  other  the  names  of  their 
Illinois  Central  Ry.  Ca  that  company  drunken  and  careless  employees, 
communicated  to  the  other  railroad  Owing  to  the  grua«i-public  nature  of 
company  the  fact  that  the  plaintiff  the  railroad  business  and  the  fact 
had  left  during  the  American  Rail-  that  people  jeopardize  their  lives  and 
way  Union  strike,  and  refused  to  property  every  time  they  take  a  train 
give  him  a  "  clearance,"  so  that  when  or  ship  property,  the  public  is  inter- 
he  applied  to  the  Chicago  &  North-  ested  in  having  careful,  sober  men 
western  Ry.  Co.  for  work  that  road  operate  the  railroads;  and  for  that 
declined  to  employ  him.  It  was  reason,  if  for  no  other,  it  is  not  only 
claimed  by  the  plaintiff  that  this  al-  the  right,  but  the  solemn  duty,  of 
leged  agreement  constituted  a  con-  railroads  to  report  each  to  the  other 
spiracy.  "Which  said  conspiracy  and  the  names  of  their  careless  and 
agreement  so  entered  into  as  afore-  drunken  employees,  so  that  they  may 
said  was  a  conspiracy  and  agreement  be  effectually  prevented  from  engag- 
to  blacklist  and  boycott  such  em-  ing  in  the  railroad  businesa" 
ployees,  the  object  and  purpose  of  ^  Hundley  v.  L.  &  N.  R  Ca  (1898), 
which  conspiracy  and  agreement  was  48  S.  W.  R  429. 
to  maliciously  and  wantonly  inter-  2  Hundley  v.  L.  &  N.  R  Ca,  supra. 
fere  with  such  employees  who  had  so  In  this  case  the  court  said  concern- 
previously  terminated  their  employ-  ing  the  issues:  "  It  is  averred  in  the 
ment  with,  or  been  discharged  from  petition  as  amended  that  the  plaint- 
the  employment  of,  either  of  said  iff  has  no  trade  or  calhng  except 
railroad  companies,  in  and  and  about  railroading;   tliat  for  the  past  five 
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Kegarding  the  rights  and  duties  of  a  railroad  company  in 
connection  with  the  employment  and  discharge  of  its  employ- 
years  he  has  been  in  the  employment  genius  causes  civilized  peoples  of  the 
of  the  defendant;  that  wliiie  en-  world  to  marvel  at  its  discoveries  and 
gaged  in  the  discharge  of  his  duties  productions,  as  space  is  annihilated 
he  was  wrongfully,  unlawfully  and  by  the  means  of  rapid  transit  for 
maliciously  discharged  by  it;  that  it  man,  commerce,  thought  and  sound, 
wrongfully,  unlawfully  and  mali-  thus  facilitating  the  pursuit  of  occu- 
ciously  blacklisted  him;  that  he  was  pations  and  callings,  and  the  promo- 
blacklisted  wrongfully,  unlawfully,  tion  of  the  social  and  political  inter- 
maliciously  and  falsely  by  its  plac-  course  of  the  world,  courts  are  called 
ing  upon  its  records  a  pretended  upon  to  apply  familiar  principles  to 
cause  of  discharge,  to  wit,  neglect  of  new  questions;  if  none  seem  to  be 
duty,  with  a  view  of  injuring  and  applicable,  to  enunciate  a  just  rule, 
preventing  him  from  entering  its  suited  to  the  state  of  facts  before  it 
employment  or  that  of  other  railroad  and  for  future  application  to  similar 
companies;  that  it  had  entered  into  facts.  It  can  never  be  said  that  the 
a  conspiracy  and  combination  with  novelty  of  a  complaint  is  an  objec- 
other  railroad  companies  by  which  tion  to  the  action,  if  it  is  made  to  ap- 
its  employees  discharged  for  cause  pear  that  an  injury  h&s  been  inflicted 
will  not  be  given  employment  by  of  which  the  law  is  cognizable.  The 
other  railroad  companies;  that,  on  familiar  maxim  of  the  law, '  Ubijus, 
account  of  its  false  and  malicious  ibi  remedium,^  is  considered  valuable 
acts  and  its  conspiracy  with  other  by  aU  courts.  It  was  this  maxim 
railroad  companies,  he  has  been  de-  which  caused  the  invention  of  the 
prived  of  the  right  to  again  engage  form  of  action  called  'an  action  on 
in  the  employment  of  the  defendant  the  case.'  It  is  the  part  of  every 
or  other  railroad  companies;  that  man's  civil  rights  to  enter  into  any 
the  wrongful  acts  mentioned  were  lawful  business,  and  to  assume  busi- 
committed  for  the  purpose  of  mak-  ness  relations  with  any  person  who 
ing,  and  had  made,  it  impossible  for  is  capable  of  making  a  contract.  It 
him  to  ever  again  get  employment  is  likewise  a  part  of  such  rights  to 
from  the  defendant  on  any  of  its  refuse  to  enter  into  business  rela- 
lines,  or  from  other  railroad  compa-  tions,  whether  such  refusal  be  the 
nies  in  the  United  States;  and  that  result  of  reason,  or  of  whim,  caprice, 
he  has  been  damaged  thereby  in  the  prejudice  or  malice.  If  he  is  wrong- 
sum  of  $3«000."  Regarding  the  nov-  fully  deprived  of  these  rights  he  is 
elty  of  the  case  and  general  princi-  entitled  to  redress.  Every  person 
pies  governing  it,  the  court  said :  8ui  juris  is  entitled  to  pursue  any 
''  Our  attention  has  not  been  invited  lawful  trade,  occupation  or  calling, 
to.  nor  have  we  been  able  to  fiad,  any  It  is  part  of  his  civil  rights  to  do  so. 
reported  case  involving  exactly  the  He  is  as  much  entitled  to  pursue  his 
same  question  eis  is  involved  in  this  trade,  occupation  or  calling,  and  be 
case.  It  is  a  novel  question  in  this  protected  in  it,  as  is  the  citizen  in  his 
court,  although  there  are  reported  life,  liberty  and  property.  Whoever 
cases  of  other  courts  the  doctrine  of  wrongfully  prevents  him  from  doing 
which  might  be  applied  to  this  case,  so  inflicts  an  actionable  injury.  For 
As  the  population  of  the  country  in-  every  injury  suffered  by  reason  of  a 
creases,  as  the  business  and  commer-  violent  or  malicious  act  done  to  a 
cial  industries  multiply,  as  inventive  man's  occupation,  profession,  or  way 
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€es,  the  court  of  appeals  of  Kentucky  said:*  "A  railroad  com- 
pany has  the  right  to  engage  in  its  service  whomsoever  it 
pleases,  and,  as  part  of  its  right  to  conduct  its  business,  is  the 
right  to  discharge  any  one  from  its  service,  unless  to  do  so  would 
be  in  violation  of  contractual  relations  with  the  employee.  It 
is  the  duty  of  a  railroad  company  to  keep  in  its  service  persons 
who  are  capable  of  discharging  their  important  duties  in  a  care- 
ful and  skilful  manner.  The  public  interest,  as  well  as  the 
vast  property  interests  of  the  company,  require  that  none  other 
should  be  employed  by  it.  Its  duty  in  this  regard  and  its  right 
to  discharge  an  employee  does  not  imply  a  right  to  do  a  vio- 
lent or  malicious  act  which  results  in  the  injury  of  the  dis- 
charged employee's  calling.  The  company  has  the  right  to  keep 
^  record  of  the  causes  for  which  it  discharges  an  employee,  but 
in  the  exercise  of  this  right  the  duty  is  imposed  to  make  a  truth- 
ful statement  of  the  cause  of  the  discharge.  If,  by  an  arrange- 
ment among  the  railroad  companies  of  the  country,  k  record  is 
to  be  kept  by  them  of  the  causes  of  the  discharge  of  their  em- 
ployees, and  when  they  are  discharged  for  certain  causes  the 
others  will  not  employ  them,  it  becomes  important  that  the  rec- 
ord kept  should  contain  a  true  statement  of  the  cause  of  an  em- 
ployee's discharge.  A  false  entry  on  the  record  may  utterly 
destroy  and  prevent  him  from  making  a  livelihood  at  his  chosen 
business.  Such  false  entry  must  be  regarded  as  intended  to 
injure  the  discharged  employee;  therefore  a  malicious  act.  If 
it  is  the  custom  of  the  railroads  of  the  country  to  keep  such 
record,  and  that  employees  discharged  for  certain  causes  are 
not  to  be  employed  by  them,  then  it  enters  into,  and  forms  part 
of,  every  contract  of  employment  that  neither  a  false  entry 
shall  be  made,  nor  one  so  made  communicated,  directly  or  in- 
directly, to  any  other  railroad  company.  Suppose  it  was  the 
custom  of  the  railroads,  when  an  employee  was  discharged  with- 

of  getting  a  livelihood,  an  action  lies,  him  of  his  trade  or  caUing  is  to  con- 
Such  an  act  is  an  invasion  of  legal  deinn  not  only  him,  but  perchance 
rights.  A  man*s  trade,  occupation  a  wife  and  children,  to  penury  and 
or  profession  may  be  injured  to  such  want.  Public  interests,  humanity 
an  extent,  by  reason  of  a  violent  or  and  individual  rights,  alUce,  demand 
malicious  act,  as  would  prevent  him  the  redress  of  a  wrong  which  is  fol- 
from  making  a  livelihood.  One  who  lowed  by  such  lamentable  conse* 
has  followed  a  certain  trade  or  call-  quences.'* 

ing  for  years  may  be  almost  unfitted  i  Hundley  v.  L.  &  N.  R.  Ca  (1898), 

for  any  other  business.    To  deprive  48  S.  W.  R  429. 
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out  cause,  to  give  him  a  card  or  statement  to  that  effect,  and 
if  he  did  not  have  such  card  or  statement  he  could  not  get 
employment  with  other  railroad  companies,  then  that  custom 
would  enter  into  every  contract  of  employment;  and  if  a  com- 
pany wrongfully  refused  to  give  it  to  the  discharged  employee, 
and  in  consequence  of  which  refusal  he  was  injured,  a  cause  of 
action  would  lie  for  the  damages  sustained.  For  such  breach 
of  duty  the  employee  could  maintain  an  action  ex  contractu  or 
ex  delicto^  at  his  option.  Addison  says:  'A  tort  may  be  de- 
pendent upon,  or  independent  of,  contract.  If  a  contract  im- 
poses a  legal  duty  upon  a  person,  the  neglect  of  that  duty  is  a 
tort  founded  on  contract;  so  that  an  action  ex  contractu  tor 
the  breach  of  contract,  or  an  action  ex  delicto  for  the  breach  of 
duty,  may  be  brought  at  the  option  of  the  plaintiff.'  It  was 
one  of  the  purposes  of  the  common  law  to  protect  every  person 
against  the  wrongful  acts  of  every  other  person,  and  it  did  not 
matter  whether  they  were  committed  by  one  person  or  by  a 
combination  of  persons,  and  under  it  an  action  was  maintain- 
able for  injuries  done  by  disturbing  a  person  in  the  enjoyment 
of  any  right  or  privilege  which  he  had."  * 

§678,  "Clearance,*'  or  certificate  of  character. —  Courts 
will  take  jndicial  notice  of  the  general  business  affairs  of  life, 
aad  of  the  manner  in  which  ordinary  railroad  business  is  con- 

1  In  conclusion  the  court  said:  conspired  and  combined  with  other 
**  The  petition  does  not  state  a  cause  railroad  companies  to  do  an  act,  if 
of  action  against  the  defendant.  The  unlawful,  would  not  obviate  the  ne- 
averments  that  he  had  been  deprived  cessity  of  making  the  averment  that 
of  the  *  right '  to  again  engage  in  the  he  had  sought  and  been  refused  em- 
employment  of  other  railroad  com-  ployment  by  reason  of  the  alleged 
panies»  and  that  the  aUeged  wrong-  wrongful  act  Injury  is  the  gist  of 
ful  act  had  made  it  impossible  for  the  action.  The  liability  is  damages 
him  to  ever  again  get  employment  for  doing,  not  for  conspiracy.  The 
with  other  railroad  companies,  are  charge  of  conspiracy  does  not  change 
mere  conclusions  of  the  pleader  from  the  nature  of  the  act.  In  an  action 
the  facts  alleged.  It  should  have  for  damages  there  must  be  some 
been  averred  that  he  had  sought,  and  overt  act,  consequent  upon  the  agree- 
been  refused,  employment  by  reason  ment  to  do  a  wrong,  to  give  the 
of  the  alleged  wrongful  act  An  plaintiff  a  standing  in  a  court  of  law. 
agreement  made  with  other  railroad  Jag.,  Torts,  088;  Cooley,  Torts,  279. 
companies  not  to  employ  defendant's  For  the  reasons  given  the  judgment 
discharged  employees  does  not  in-  sustaining  a  demurrer  to  the  petition, 
jure  the  plaintiff  unless  carried  out  is  affirmed."' 
An   averment  that  the   defendant 
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ducted,  and  of  the  every-day,  practical  operation  of  railroads, 
in  this  country.* 

A  "clearance"  card  is  simply  a  letter  given  to  an  employee 
at  the  time  of  his  discharge,  or  the  end  of  his  service,  showing- 
the  cause  of  such  discharge  or  voluntary  quittance,  the  length 
of  time  of  service,  his  capacity,  and  such  other  facts  as  will 
give  to  those  concerned  information  concerning  his  former 
employment.  Such  card  is  in  np  sense  a  letter  of  recommen- 
dation, and  in  many  cases  might  be  of  such  a  character  that 
the  holder  would  hesitate  and  decline  to  present  it  when  ap- 
plying for  employment.* 

By  the  common  law  no  duty  is  imposed  upon  an  employer 
to  give  an  employee  either  a  letter  of  recommendation  or  a 
"  clearance  "  card.' 

^  C,  C,  C.  &  St  L.  Ry.  Ckx  v.  Jenk-  to  society,  when  the  party  to  whom 

ins  (1898),  174  111.  898,  51  N.  K  R  811;  the  communication  is  made  has  an 

Slater  v.  Jewett  85  N.  Y.  61,  6  Am.  interest  in  it,  and  the  x>arty  by  wbonti 

&  £ng.  Ry.  Cas.515;  Smith  v.  Potter,  it  is  made  stands  in  such  a  relation 

46  Mich.  258,  2  Am.  &  £ng.  Ry.  Oas.  to  him  as  to  make  it  a  reasonable 

140,  9  N.  W.  R  273.  duty,  or    at  least  proper,  that  he 

2C.,  C,  C.  &  St  L.  Ry.  Ca  v.  Jenk-  should  give  the  information.    (Cit- 

ins  (1898),  174  III  898,  51  N.  E.  R  811.  ing  Sunderlin  ▼.  Bradstreet,  46  N.  T. 

»  a,  C,  C.  &  St  L.  Ry.  Ckx  v.  Jenk-  188;  Moot  v.  Dawson,  46  Iowa,  688  ^ 
ins  (1898),  174  UL  898,  51  N.  E.  R.  811 ;  Townshend  on  Slander  and  Libel  (4th 
Smith  on  Master  and  Servant,  847;  ed.),  895-897;  18  Am.  &  Eng.  Ency. 
CarroU  v.  Bird  (1800),  8  Esp.  201.  In  of  Law,  ppi  415,  416:  Bacon  v.  Miohi- 
the  Illinois  caae  above  cited  the  su-  gan  Centnd  R  R  Ca,  81  Am.  &  Eng. 
preme  court  said:  "A  character  is  Ry.  Cas.  857.)  I;i  Parsons  on  Con- 
not  given  for  the  benefit  of  the  ex-  tracts  (page  828)  the  author  says: 
employee,  although  he  may  be  either  '  The  master  is  under  no  legal  obli*^ 
injured  or  benefited  by  reason  of  gation  to  give  a  testimonial  of  char- 
such  a  character  being  given;  nor  acter  to  his  servant'  It  is  also  a: 
does  the  right  to  give  such  a  char-  well-known  rule  of  law  that  no  man 
acter  arise  out  of  a  duty  to  the  em-  is  compelled  to  enter  into  business 
ployer;  but  the  right  or  moral  duty,  relations  with  any  other  person  un- 
such  as  it  is,  is  a  duty  in  the  interest  less  he  desires  so  to  do,  and  it  is  also 
of  society  and  the  public  good,  and  as  well  established  that  upon  the  dis- 
neither  the  proposed  employer  nor  solution  of  such  business  relations 
the  employee  has  a  legal  right  to  no  man  shall  be  compelled  to  divulge 
demand  it  Such  communications  to  the  public  his  reasons,  good  or  bad, 
have  been  made  not  only  by  an  ez*  for  such  dissolution.  In  Cooley  on 
employer,  but  also  by  any  person  pos-  Torts  (page  328)  it  is  said:  *It  is  a 
sessing  the  information  and  the  be-  part  of  every  man's  civil  rights  that 
lief  that  such  information  is  true,  he  be  left  at  liberty  to  refuse  busi* 
They  maybe  made  either  with  or  nessrelations  with  any  person  whom- 
without  request  in  the  interest  of  soever,  whether  the  refusal  rests  uponr 
the  public  good  and  as  a  moral  duty  reason  or  is  the  result  of  whim,  ca^ 
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It  has  been  held  by  a  trial  coart  ^  that  where  railroad  com- 
panies agree  that  they  will  not  re-employ  any  employees  who 
have  been  discharged  from  the  service  of  the  company  or  who 
have  quit  the  service,  or  who  have  gone  out  upon  a  strike  while 
in  the  service  of  the  companies,  unless  the  applicant  shall  pre- 
sent a  consent  from  the  company  for  which  he  last  worked,  or 
a  ^^  clearance  "  showing  that  he  was  not  engaged  in  a  strike,  it 
is  the  duty  of  the  company,  upon  the  discharge  of  an  employee 
who  did. not  engage  in  such  strike,  to  furnish  him  a  ^^clear- 
ance "  card  upon  his  application  therefor,  and  a  failure  to  do 
so,  whereby  he  is  prevented  from  obtaining  employment  with 
another  company,  constitutes  an  actionable  wrong;  and  if  such 
"  clearance "  or  consent  be  withheld  maliciously,  exemplary 
damages  may  be  awarded. 

The  fact  that  an  employer  requires  letters  of  recommenda- 
tion from  persons  seeking  employment  is  no  reason  why  he 
should  be  legally  compelled  to  give  such  letters  to  those  leav- 
ing his  employment;  and  where  it  was  alleged  that  it  was  the 
usage  and  custom  in  certain  employments  to  give  such  letters, 
proof  of  such  usage  must  be  clear.  It  is  not  sufficient  to  prove 
simple  instances  of  the  giving  of  such  letters,  but  the  custom 
must  be  established  as  a  matter  of  fact,  and  must  be  so  cer- 
tain, uniform  and  notorious  as  to  be  known  to  and  understood 
by  the  parties  at  the  time  of  entering  into  th^ir  contract^  so  as 
to  become  part  of  the  contract.* 

price,  prejudice  or  malice.    With  his  Bubject-matter  involved  in  this  case, 

reasons  neither  the  public  nor  third  where  no  action,  either  by  law  or  bj 

persons  have  any  legal  concern.'    A  statute,  accrued  to  the  plaintiff,  it 

further  citation  of  authorities  is  un-  was  necessary  for  him  to  prodaoe,  in 

necessary  to  establish  that  by  com-  the  first  instance,  evidence  tending 

mon  law  no  liability  was  imposed  to  show  that  a  usage  or  custom  ex- 

upon  the  master  to  issue  any  form  isted  on  appellant's  railroad,  at  the 

of  character  to  his  servant.    By  stat-  time  of  his  contract  of  employment, 

ute  no  duty  is  imposed  upon  the  em-  to  give  to  each  discharged  employee, 

ployer  to  give  to  an  employee  a  clear-  or  those  voluntarily  quitting  its  serv- 

ance   card,  nor  does   any  right  to  ice,  a  clearance  card  or  certificate 

demand  such  accrue  to  the  employee,  of  evidence,  and  tending  to  show  he 

Therefore,  if  any  cause  of  action  ex-  was  entitled  to  it  under  his  contract 

ists  to  the  appeUee  in  this  case,  it  of  employment" 
must  arise  out  of  his  contract  of  em-       ^  Shaffer  v.  N.  Y.  C.  &  St  L.  R  Ca, 

ployment,  or  there  must  be  shown  17  Ohio  Cir.  Ct  Rep^  77  —  this  case  is 

and  established  such  a  custom  or  now  pending  in  the  supreme  court 

usage  as  would  clearly  entitle  him  of  Ohio, 
to  such.    Under  such  views  of  the       '  United  States   v.  Duval  (183d)» 
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§  579.  Action  for  conspiracy  to. do  a  lawfal  act,— It  has 

been  held  that  action  will  not  lie  against  officers  of  insurance 
companies  who  combine  and  conspire  wilfully  and  maliciously 
to  injure  the  owner  and  commander  of  a  steamboat  by  refusing 
without  cause  to  take  insurance  upon  his  boat,  whereby  he  is 
deprived  of  his  occupation  and  compelled  to  sell  his  boat.^  The 
authority  of  this  case  may  well  be  doubted.  Counsel  for  com- 
plainant contended  that  "A  combination  to  ruin  and  impover- 
ish a  man  in  his  business  is  unlawful  per  se.  A  baker  may 
refuse  me  and  my  family  bread,  but  the  bakers  of  a  city  can- 
not lawfully  combine  and  confederate,  to  the  end  that  I  get  no 
bread.  So  an  insurance  company  may  refuse  to  underwrite  for 
me,  but  underwriters  may  not  combine  and  confederate  to  deny 
me  insurance  —  to  break  up  my  vocation.  The  demurrer  in 
this  case  admits  that  the  combination  was  malicious,  and  for 
the  purpose  of  ruining  the  plaintiff  in  his  business,  and  that  this 
purpose  was  accomplished."    This  contention  is  sound.* 

Oilp.  836,  Fed.  Cas.  Na  15,015;  Dean  no  effect.    Liberty  of  speech  and  of 

V.  Swoop  (1809),  2  Binn.  72;  Janney  writing  is  secured  by  the  constitu- 

T.  Boyd  (1883),  30  Minn.  811;  Taylor  v.  tion,  and  incident  thereto  is  the  cor- 

HueUer  (1883),  id.  843;  AUen  v.  Mer-  relative  liberty  of  silence,  not  less 

chants*  Nat.  Bank  (1839),  22  Wend,  important   nor  less   sacred.    State- 

215;    Chesapeake    Bank    v.   Swain  ments  or  communications,  oral  or 

<1868),  29  Md.  483;  Bissell  v.  Ryan  written,  wanted  for  the  private  in- 

(1860),  28  m.  606;    Wilson  v.  Bau-  formation  cannot  be  coerced  by  a 

man  (1875),  80  id.  493;  Turner  v.  Daw-  mere  legislative  mandate  by  the  will 

8on  (1869),  50  id  85;  Packer  v.  Van  of  one  of  the  parties  and  against  the 

Schoick  (1871),  58  id.  79;  Papin  v.  wiU  of  the  other."    Wallace  v.  Rail- 

Ooodrioh  (1882),  108  id.  86.    The  act  way  Ca  (1894),  94  Ga.  732,  22  S.  E.  R. 

requiring   railway   corporations    to  579. 

give  their  discharged  employees  a  ^  Hunt  v.  Simonds  et  aL  (1854),  19 

statement  of  the  causes  of  their  dls-  Ma  583. 

charge  is  unconstitutional  "A  stat-  'The  court  in  its  opinion  said:  "It 
ute  which  undertakes  to  make  it  the  is  obviously  the  right  of  every  citizen 
duty  of  incorporated  railroad,  ex-  to  deal  or  refuse  to  deal  with  any 
press  and  telegraph  companies  to  en-  other  citizen,  and  no  person  has  ever 
gage  in  correspondence  of  this  sort  thought  himself  entitled  to  complain 
with  their  discharged  agents  and  in  a  court  of  justice  of  a  refusal  to 
-employees,  and  which  subjects  them  deal  with  him,  except  in  some  cases 
in  each  case  to  a  heavy  forfeiture  where,  by  reason  of  the  public  char- 
under  the  name  of  damages  for  fail-  acter  which  a  party  sustains,  there 
ing  or  refusing  so  to  do,  is  violative  rests  ui)on  him  a  legal  obligation  to 
of  the  general  private  right  of  silence  deal  and  contract  with  others.  Inn- 
enjoyed  in  this  state  by  all  persons,  keepers,  who  are  bound  to  entertain 
natural  or  artificial,  from  time  im-  strangers,  and  common  carriers,  who 
memorial,  and  is  utterly  void  and  of  are  bound  to  imdertake  the  transport 
83 
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tation  of  goods,  are  among  such  ex-  of  misconduct.    While,  in  the  pres- 

ceptions.  But  such  is  not  the  obliga-  ent  case,  we  are  to  take  the  plaintiff 

tion  of  underwriters.    The  business  to  be,  as  is  alleged  in  his  petition,  a 

of  insuring  is  but  a  game  of  hazard,  skilful,  competent  and  faithful  com- 

and  there  are  a  great  many  elements  mander,  yet  the  right  of  the  defend- 

entering  into  the  calculations  upon  ants  still  remains  unaffected,  which 

which  it  can  be  safely  pursued.  The  is  to  decide  for  themselves  whether 

seaworthiness  of  every  vessel  upon  they  will  put  their  money  at  risk  or 

which  insurance  is  asked  is  made  up  not  by  insuring  upon  property  under 

of  its  staunchness  and  suitable  equip-  his  charga    To  assert  the  contrary 

ment,  and  the  skill,  competency  and  is  to  assert  that  underwriters   are 

fidelity  of  its  officers  and  crew;  and  bound  in   law  to   insure   property 

upon  each  of  these  points,  very  differ*  whenever  insurance  is  asked,  and  the 

ent  opinions  may  be  entertained  by  vessel  is  staunch  and  well  equipped,, 

different  persons,  as  is  shown  by  the  and  provided  with  competent  and 

cases  in  which  such  questions  have  faithful  officers  and  crew.    If,  under 

been  in  controversy.    A  man  may  such   circumstances,  they  are   not 

possess  the  requisite  skill  to  command  bound  to  insure,  then  the  refusal  to 

a  boat,  and  yet  an  underwriter  may  insure  is  not  the  denial  of  any  right 

be  unwilling  to  take  the  hazard  of  belonging  to  the  owner  of  the  prop- 

his  fidelity,  although  it  may  be  im-  erty  upon  which  insurance  is  sought" 
possible  to  prove  any  particular  act 


CHAPTEE  15. 

SIMPLE  COMBINATIONa 

§  580.  American  cases  of  illegal  combinations  of  capital* 
581.  Simple  combinations — Definition  oL 
583.  Trusts  —  Definition  of. 
583.  Corporate  combinations — Definition  ol 
584  Evolution  of  the  simple  combination. 
585.  Cases  of  simple  combinations  held  illegaL 
586,  587.  Combination  of  boat  owners. 

588.  Combination  of  dealers  in  cotton  bagging. 

589.  Combination  of  grain  dealers  —  Secret  and  fraudulent. 
590, 591.  Combination  of  brewers. 

59S.  Combination  of  cotton-seed  oil  mill& 
598.  Combination  of  blue-stone  produoera 
594  Combination  of  druggists. 
695.  Combination  of  retail  coal  dealers. 
59&  Combination  of  coal  companies. 
697.  Combination  of  milk  dealers. 
69^  Combination  of  candle-makera 
699.  Combination  among  buyers  of  sheep. 

600.  Combination  of  salt  producers. 

601.  Combination  of  local  grocerymen. 
608.  Combination  of  carboc  manufacturera 
603.  Combination  of  lumber  manufacturers. 
604  Combination  of  wire-cloth  manufacturerSi 
605.  Combination  of  tobacco  warehousemen. 

§  680.  American  cases  of  illegal  combinations  of  capital. — 

In  considering  the  law  of  illegal  combinations  of  capital  as  laid 
clown  by  the  courts  of  this  country  it  will  be  convenient  to 
group  the  cases  in  three  broadly  distinguished  classes,  accord- 
ing to  the  character  of  the  combinations  involved: 

1.  Simple  combinations. 

2.  Trusts. 

3.  Corporate  combinations. 

§581.  Simple  combinations  —  Definition  of. —  Combina- 
tions formed  by  voluntary  association,  contract,  agreement  or 
arrangement,  where  there  is  no  sale,  purchase,  lease  or  transfer 
of  any  interest  of  any  of  the  constituent  companies  or  parties, 
but  each  member,  whether  individual,  partnership  or  corpora- 
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tion,  retains  its  own  identity  and  property,  but  manages  its 
business  according  to  the  terms  of  the  agreement  constitating 
the  combination. 

§  582.  Trasts  —  Definition  of. —  Combinations  formed  by 
creation  of  a  trust  wherein  the  trustees,  or  trustee  body  or 
trustee  corporation,  hold  the  stock  of  the  constituent  corpora- 
tions with  power  to  vote  the  same,  and  so  control  the  several 
corporations,  issuing,  as  a  rule,  against  the  stock  so  held,  certifi- 
cates of  stock  of  the  trustees,  trustee  body  or  trustee  corpora- 
tion. 

§  583.  Corporate  combinations — Definition  of. — Combina- 
tions formed  by  the  sale  or  lease  of  the  properties,  assets  and 
good  will  of  the  several  parties  or  corporations  to  one  large 
corporation  organized  for  the  purpose  of  acquiring  the  several 
properties. 

§  584.  Evolution  of  the  simple  combination.— Most  forms 
of  co-operation,  whether  partnerships,  associations  or  corpora- 
tions, are  simple  combinations.  Every  pooling  arrangement 
and  every  agreement  whereby  two  or  more  men,  or  two  or 
more  firms,  or  two  or  more  corporations,  agree  to  co-operate 
in  any  manner  for  the  advancement  of  their  interests  is  a  sim- 
ple combination.  The  simplest  combination  conceivable  is  the 
co-operation  of  two  individuals.  The  bond  or  agreement  which 
holds  them  together  may  be  of  a  very  intangible  character, 
but  so  long  as  they  co-operate  together  to  attain  any  object 
they  are  in  combination.  Between  this  simplest  of  all  com- 
binations and  a  combination  of  great  magnitude  and  far-reach- 
ing efl^ects  the  varieties  ot  simple  combinations  are  innumer- 
able. The  evolution  of  the  simple  combination  can  be  traced 
in  the  economic  tendency  of  men  to  make  use  of  the  advantage 
of  co-operation.  The  law  recognizes  the  great  advantage  of 
co-operation  by  sanctioning  partnerships  and  authorizing  cor- 
porations. 

§  585.  Gases  of  simple  combinations  held  illegal. —  In 
many  of  the  cases  about  to  be  reviewed  of  simple  combinations 
held  illegal  for  the  various  reasons  assigned,  it  will  be  difficult 
to  distinguish  clearly  any  illegal  element.  It  is  apparent  that 
the  courts  are  frequently  influenced  by  the  mere  size  and  power 
of  the  combination.  No  rule  can  be  laid  doAvn  which  will 
clearly  classify  these  cases  of  illegal  simple  combinations  by 
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themselves  as  distinguished  from  the  innumerable  cases  of  legal 
simple  combinations.  In  a  small  town  a  simple  partnership 
may  dominate  the  entire  place,  or  a  single  corporation  may 
control  an  entire  industry.  In  a  much  larger  territory  —  in  a 
state,  for  instance  —  two  or  three  individuals  associated  to- 
gether may  control  an  important  industry,  or  one  large  corpo- 
ration, by  legitimate  growth  and  expansion  in  its  business,  may 
control  the  entire  field,  and  yet  these  combinations  are  upheld 
and  taken  as  a  matter  of  course.  People  of  a  town  or  village 
are  quite  apt  to  point  with  pride  to  the  man  who,  by  shrewd- 
ness and  sagacity  united  with  good  fortune,  has  acquired  such 
wealth  as  to  actually  own  all  the  flour-mills  or  all  the  saw- 
mills in  the  locality,  or  to  the  firm  that  by  skilful  manage- 
ment has  secured  practically  the  control  of  the  general  mer- 
chandise business  of  the  place.  One  corporation  may  control 
the  entire  lumber  industry  of  a  very  large  area,  or,  the  entire 
mining  industry,  to  such  an  extent  that  the  welfare  of  entire 
villages  may  depend  upon  the  judgment  or  the  caprice  of  the 
individuals  controlling  the  corporations.  Nothing  is  more 
frequent  than  for  one  firm  to  buy  out  and  absorb  another,  or 
for  one  corporation  to  buy  out  and  absorb  another,  and  this 
process  goes  on  everywhere  until  in  many  states  particular 
firms,  and  especially  particular  corporations,  attain  great  power 
and  magnitude.  The  courts  never  hesitate  to  enforce  the  con- 
tract whereby  an  individual,  or  a  firm,  or  a  corporation  agrees 
to  sell  its  assets  to  another  ^  firm  or  corporation.  In  short, 
legislatures  not  only  sanction  the  formation  of  simple  combi- 
nations, but  the' courts  compel  the  specific  performance  of  agree- 
ments the  object  of  which  is  the  organization  of  simple  com- 
binations. The  cases  about  to  be  reviewed  must  be  considered 
in  the  light  of  these  general  considerations;  and  while  some  of 
the  cases  may  disclose  elements  of  a  conspiracy,  most  of  them 
simply  show  the  efforts  of  men  to  co-operate  together  for  mut- 
ual benefit,  without  any  intent  to  do  that  which  is  unlawful 
or  oppressive,  unless  it  is  to  be  laid  down  as  a  proposition  of 

1  The  exceptions  to  this  proposition  franchise,  or  upon  some  other  ground 
in  cases  where  corporations  are  re-  peculiar  to  corporation  law,  are  en- 
strained  from  disposing  of  their  en-  tirely  aside  from  the  present  discus- 
tire  assets  on  the  ground  that  it  sion. 
amounts  to  an  abandonment  of  their 


518  ILLEGAL  OOMBIKATIONS  07   CAPITAL.  [§  586. 

general  validity  that  the  intent  to  raise  prices  and  control  trade 
is  an  unlawful  intent  and  an  oppressive  intent.  In  the  light 
of  the  cases  of  legal  combinations  of  capital  and  of  the  cases 
of  legal  combinations  of  labor,  it  cannot  be  said  that  the  in- 
tent to  increase  prices  is  either  unlawful  or  contrary  to  public 
policy. 

§  586.  Combination  of  boat  owners.^  —  An  agreement 
whereby  the  whole  or  a  large  portion  of  the  proprietors  of 
boats  on  certain  canals  regulated  the  rates  of  freight  and  pas- 
sage by  a  uniform  scale,  which  scale  was  established  by  a  com- 
mittee selected  from  among  the  proprietors,  and  whereby  it  was 
provided  that  the  proprietors'  business  should  be  divided  in 
proportion  to  the  number  of  boats  employed  by  each  proprie- 
tor, and  whereby  it  was  also  provided  that  members  should 
not  engage  in  similar  business  outside  the  association,  is  illegal 
upon  the  grounds: 

(1)  The  tendency  of  such  agreement  is  to  increase  prices ; 

(2)  The  tendency  is  also  to  prevent  competition.* 

^  Stanton  v.  AUen  (1848),  5  Denio,  consisting  as  it  did  of  the  memben 

434  of  all  the  transportation  lines  on  the 

2  *'  The  articles  of  association  bore  Erie  and  Oswego  canals  at  the  time, 
date  Albany,  July  31,  1843.  They  Its  professed  object  and  purpose  was 
were  signed  by  the  proprietors  of  the  establishment  of  fair  and  uni- 
thirty-five  rate  lines  of  transporta-  form  rates  of  freight,  and  to  equalize 
tion  on  the  canal&  The  defendant  the  business  among  the  members, 
signed  as  proprietor  of  *  John  Allen's  These  rates  were  to  be  determined 
Clinton  lina'  The  articles  com-  by  a  committee  and  to  extend  to  the 
menced  by  stating  that '  the  under-  transportation  of  both  freight  and 
signed  forwarders  on  the  canals  in  passengers.  While  the  introductory 
the  state  of  New  York,  for  the  pur-  terms  of  the  agreement  proposed 
lK)8e  of  establifthing  fair  and  uniform  nothing  apparently  objectionable, 
rates  of  freight^  so  equalizing  the  the  ultimate  object  is  very  manifest 
business  among  themselves  as  to  and  is  of  a  different  character.  It  is 
avoid  all  unnecessary  expense  in  nothing  less  than  the  attainment  of 
doing  the  same/ had  agreed  Ho  stock  an  exemption  of  the  standard  of 
all  the  earnings  of  all  the  boats  of  freights,  and  the  facilities  and  ac- 
all  the  parties  *  thereto;  and  for  the  commodations  to  be  rendered  to  the 
management  of  the  business  had  public  from  the  wholesome  influence 
agreed  upon  the  articles  which  fol-  of  rivalry  and  competition.  To  pro- 
lowed.*'  The  coui*t  said:  "  It  is  to  be  duce  that  end  more  completely,  each 
settled,  therefore,  whether  the  arti-  member  binds  himself  not  only  to 
cles  of  association  produced  by  the  run  all  his  present  boats  according  to 
defendant  were  illegal  and  void  as  the  agreement  and  turn  their  earn- 
against  public  policy.  The  associa-  ings  into  the  common  stock,  at  the 
tion  was  formidable  and  imposing,  rates  agreed  upon,  and  at  which  rate 
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§  687,  "Where  rival  and  competing  steamboat  companies, 
organized  under  the  laws  of  the  state  of  New  York,  act  together 
and  enter  into  an  agreement  for  the  purpose  of  running  the 
boats  of  their  respective  lines  for  joint  account,  thereby  mak- 
ing a  complete  union  of  the  interests  of  the  companies,  such 
combination  is  illegal  under  the  section  of  the  incorporation 
act  which  provides  that  "  no  such  company  shall  combine  with 
any  other  company  formed  under  this  act  for  any  purpose." 
Such  combination  is  also  illegal  as  creating  a  monopoly  and 
contrary  to  public  policy.^ 

Where  the  owners  of  two  competing  steamboats  enter  into 
an  agreement  that  they  would  thereafter  share  in  fixed  propor- 
tions in  the  net  profits  of  both  boats,  and  providing  that  in  the 
event  of  either  boat  being  sold  to  go  out  of  the  particular 
trade,  the  owner  so  selling  should  not  come  back  into  the  trade 
again  within  one  year  thereafter,  such  an  agreement  is  illegal, 
the  object  being  to  destroy  or  interfere  with  competition.* 

An  agreement  whereby  one  steamship  company  agrees  to 
pay  to  another  certain  sums  of  money  as  consideration  for  the 
others  agreeing  not  to  enter  into  competition  upon  a  certain 

he  is  to  be  charged  in  the  final  dis-  tivity  in  business,  and  safe  against 
tributioni  though  he  may  have  re-  the  reduction  of  compensation  that 
ceived  or  charged  less,  but  he  is  also  would  otherwise  follow  mean  ao- 
prohibited,  under  severe  penalties,  commodations  and  want  of  skiU  and 
from  employing  on  any  other  terms  attention,  the  public  interest  must 
boats  subsequently  acquired.  Be-  necessarily  suffer  grievous  losa  In- 
sides,  as  much  as  possible  to  secure  deed  the  consequence  of  such  a  state 
the  exclusion  of  others  from  their  of  things  would  shortly  be,  that 
fair  share  of  business,  each  party  is  freighters  and  passengers  would  be 
bound,  if  he  shall  have  more  freight  iU-served,  just  in  proportion  as  the 
than  he  can  carry,  to  offer  it  to  some  carriers  were  well  paid.  The  rule 
of  the  associates;  and  if  they  do  not  that  contracts  and  agreements  are 
take  it,  he  is  then  authorized  to  pro-  void  when  contrary  to  public  policy, 
cure  its  transportation  without  limit-  when  properly  understood  and  ap- 
ation  as  to  rate,  and  after  taking  out  plied,  is  one  of  the  great  preservative 
the  freight  and  certain  charges  for  principles  of  a  state.  Sound  moral- 
risk  and  trouble  to  turn  in  the  bal-  ity  is  the  corner-stone  of  the  social 
ance  to  the  common  stock.  The  as-  edifice.  Whatever,  therefore,  dis- 
sociation being  thus  secured  against  turbs  that  is  condemned  under  that 
internal  defection  and  external  en-  fundamental  rula" 
croachments,  and  the  members  hav-  ^  Watson  v.  Harlem  &  N.  Y.  Nav, 
ing  thrown  their  concerns  into  stock  Co.  et  al.  (1877),  52  How.  Pr.  848. 
to  derive  an  income  in  proportion  to  ^  Anderson  v.  Jett,  eta  (1889),  89 
the  number  of  shares  they  hold,  and  Ky.  375, 12  a  W.  R.  67a 
not  according  to  tlieir  merit  and  ac- 
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steamship  roate  is  illegal  and  void,  and  the  stockholders  in  the 
former  company  may  restrain  the  paying  of  the  money.^ 

§  588,  Combination  of  dealers  in  cotton  bagging.^ — Where 
a  number  of  commercial  firms  enter  into  an  agreement  not  to 
sell  any  India  cotton  bagging  for  a  specified  time,  except  with 
the  consent  of  a  majority  of  the  combination,  such  an  agree- 
ment is  void  and  cannot  be  enforced.* 

A  contract  giving  the  exclusive  sale  of  grain  bags  and  bur- 
laps for  a  certain  period  is  entirely  valid,  unless  it  appears  that 
such  contract  is  a  part  of  a  conspiracy  to  create  a  monopoly.* 

§  589.  Combination  of  grain  dealers  —  Secret  and  franda- 
lent.'  —  Where  the  grain  dealers  of  a  certain  town  enter  into 
a  contract,  the  apparent  object  of  which  was  to  form  a  partner- 
ship for  the  dealing  in  grain,  but  the  true  object  of  which  was  to 
form  a  secret  combination  to  suppress  competition  and  enable 
the  parties  to  control  the  price  of  grain,  rates  of  storage  and 
shipment,  such  combination  is  illegal.  The  facts  as  recited  by 
the  courts  in  this  case  disclose  a  secret  and  fraudulent  purpose. 
"  Prior  to  and  up  to  the  time  of  the  execution  of  the  agree- 
ment set  out  in  the  bill,  the  four  parties  were  engaged  in  the 
grain  business  in  the  town  of  Bochelle,  each  one  on  his  own 
account,  and  in  competition  with  each  other,  but,  after  the 
agreement  was  executed,  all  competition  ceased.  All  the  ware- 
houses in  the  city,  and  every  lot  suitable  to  erect  a  warehouse 
upon,  were  controlled  by  the  combination.  Some  were  pur- 
chased and  others  leased,  so  that  the  combination  formed  ef- 
fectually excluded  all  opposition  in  the  purchase,  sale,  storage 
and  shipment  of  grain  in  that  market.    Secret  meetings  were 

1  Leslie  v.  Lorillard  et  aL  (1886),  40  court  of  justice.  Citing  Merlin.  R  de 

Hun,  892.  Jurispr.,    verbo    Monopole;    Blaok- 

3  India    Bagging    Ass'n    y.    Kock  stone's  Com.,  B.  4^  ch.  12,  §§  8  and  9; 

(1849).  14  La.  Ann.  164  Chitty  on  Cont  (ed.  1865),  p.  678;  1 

3 The  court  said:  "This  is  a  case  Smith's  Lead.  Cas.  367,  381;  French 

which  ought  never  to  have  come  be-  Penal  Code,  art  419;  Pardessus>  Droit 

fore  us.  The  agreement  between  the  Comm.,  voL  1,  p.  265;  Lang  v.  Weeks, 

parties  was  palpably  and  unequivo-  2  Ohio  St  (N.  S.)  619;  Thomas  v. 

cally  a  combination  in  restraint  of  Tiles,  3  Ohio,  274. 

trade,  and  to  enhance  the  price  in  *  Pacific  Factor  Ca  v.  Adler  (1891), 

the  market  of  an  article  of  primary  90  Cal.  110,  27  Pac.  R.  86. 

necessity  to  cotton  planters.    Such  ^  Craft  et  aL  v.  McCk)noughy  (1876), 

combinations  are  contrary  to  pubiio  79  IlL  346. 
order  and  cannot  be  enforced  in  a 
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held  in  the  night-time  by  the  parties  to  the  contract,  at  which 
the  price  to  be  paid  for  grain  was  agreed  upon,  rates  for  stor 
age  and  shipment  fixed,  in  order  that  the  public  should  be  kept 
in  ignorance  of  the  plans  and  operations  of  this  illegal  combi- 
nation. To  the  public  the  four  houses  were  held  out  as  com- 
peting firms  for  business.  Secretly  they  had  conspired  together, 
and  were  working  in  a  common  cause,  in  the  sole  interest  of 
each  other.  The  language  used  in  the  contract  itself  leaves  no* 
room  for  doubt  as  to  the  purpose  for  which  the  agreement  was 
entered  into,  as  a  few  extracts  will  show:  *  Each  separate  firm 
shall  conduct  their  own  business  as  heretofore,  as  though  there 
was  no  partnership  in  appearance,  keep  their  accounts,  pay 
their  own  expenses,  ship  their  own  grain  and  furnish  their  own 
funds  to  do  business  with.'  •  .  •  *  Prices  and  grades  to  be 
fixed  from  time  to  time,  as  convenient,  and  each  one  to  abide 
by  them.  All  grain  taken  in  store  shall  be  charged  one  and 
one-half  cents  per  bushel,  monthly.'  .  .  .  *No  grain  to  be 
shipped  by  any  party  at  less  rates  than  two  cents  per  bushel.' 
While  the  agreement,  upon  its  face,  would  seem  to  indicate 
that  the  parties  had  formed  a  copartnership  for  the  purpose  of 
trading  in  grain,  yet,  from  the  terms  of  the  contract,  and  the 
other  proof  in  the  record,  it  is  apparent  that  the  true  object 
was  to  form  a  secret  combination  which  would  stifle  all  com- 
petition^ and  enable  the  parties,  by  secret  and  fraudulent  means, 
to  control  the  price  of  grain,  cost  of  storage,  and  expense  of 
shipment.  In  other  words,  the  four  firms,  by  a  shrewd,  deep- 
laid,  secret  combination,  attempted  to  control  and  monopolize 
the  entire  grain  trade  of  the  town  and  surrounding  country.'' 
§590.  Combination  of  brewers.'  —  Forty-five  individuals, 
firms  and  corporations  engaged  in  the  business  of  brewing  in 
the  city  of  Philadelphia,  entered  into  a  combination  to  regu- 
late and  control  the  price  of  beer  within  that  city  and  adjoin- 
ing territory.  The  combination  included  all  the  brewers  in 
Philadelphia  with  one  exception.  It  was  an  unincorporated 
association  and  known  as  the  Brewers'  Pool.  "  The  agreement 
by  the  fifth  section  provides  that  'the  undersigned  hereby 
stipulate  and  bind  themselves  one  to  the  other,  and  do  hereby 
agree,  one  with  the  other,  not  to  sell  and  deliver  any  beer  in 

1  Kester  et  al.  v.  Continental  Brew-    a  C.  on  appeal,  161  Pa.  St  478,  2^ 
ing  Ca  et  al.  (1894),  2  Dist  R.  177;    AtL  R.  lOSL 
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the  city  and  county  of  Philadelphia,  and  Camden  and  Camdeti 
county,  New  Jersey,  or  which  is  to  be  used  in  the  city  and 
Kjounty  of  Philadelphia,  Camden  and  Camden  county,  New  Jer- 
sey, after  July  1, 1886,  to  any  new  trade  or  any  other  brewers' 
customer  or  customers  that  belong  to  this  association,  during  the 
continuance  of  this  agreement,  at  less  than  $8  a  barrel.'  For 
the  violation  of  this  agreement  the  severest  penalties  are  then 
provided.  By  the  sixteenth  article:  *The  board  of  trustees 
may  call  the  association  together  from  time  to  time,  and  at 
any  such  meeting  the  price  at  which  beer  may  be  sold  may  be 
changed  by  a  vote  of  not  less  than  two-thirds  of  all  the  members 
belonging  to  said  association  at  the  time  of  voting  thereon.'  " 
The  agreement  and  combination  were  held  illegal  in  the  dis- 
trict court  upon  the  following  grounds: 

(1)  That  it  was  a  combination  in  restraint  of  trade,  tending 
to  destroy  competition  and  to  create  a  monopoly  in  an  article 
of  daily  consumption. 

(2)  That  the  power  given  to  the  pool  to  arbitrarily  fix  the 
price  necessarily  controlled  production,  and  was  contrary  to 
public  policy.^ 

1  *'  Where  a  price  is  fixed  arbitra-  quired  inta  The  test,  however,  as 
rily  for  which  a  manufactured  arti-  to  whether  a  demand  connected  with 
'Cle  may  be  sold,  it  necessarily  limits  an  illegal  transaction  is  capable  of 
'the  production  of  that  article  to  the  being  enforced  at  law,  is  whether  the 
amount  that  can  be  sold  for  that  plaintiff  requires  the  aid  of  the  ille- 
price.  An  increased  price  put  upon  gal  transaction  to  establish  his  case; 
an  article  restricts  its  sale,  and  the  if  the  plaintiff  cannot  open  his  case 
restricted  sale  necessarily  reduces  without  showing  that  he  has  broken 
the  production.  It  is  no  answer  to  the  law,  a  court  will  not  assist  him." 
say  we  do  not  restrict  your  produc-  Citing  Swan  v.  Scott  (1824),  11  S.  & 
tion;  you  may  produce  any  amount  R  155;  Morris  Run  Coal  Ca  v.  Bar- 
you  like,— we  only  restrain  your  clay  Coal  Ca  (1871),  68  Pa.  St  155, 
sale  of  it.  Is  this  not  practically  a  173.  In  support  of  the  proposition 
limit  to  production?  Where  a  pool  that  "the  agreement  under  which 
or  combination  reserves  the  right  to  the  Brewers'  Association  was  formed 
regulate  prices,  they  can,  by  the  ma-  does  not  impose  an  unreasonable  re- 
nlpulation  of  prices,  drive  their  com-  straint  upon  trade,  nor  inflict  any 
petitors  out  of  business,  create  a  injury  upon  the  public,  and  is  there- 
monopoly,  and  enhance  at  their  pleas-  fore  not  illegal  as  against  public  pol- 
ure  the  prices  to  consumers.  It  is  also  icy,"  the  following  cases  were  cited : 
contended  here  by  the  complainants  Swann  v.  Swann,  21  Fed.  R.  301 ;  Ba- 
that  the  consideration  is  executed,  ker  on  Monopoliea  107,  207;  Bruce 
and  therefore,  in  accordance  with  a  Smith  on  Liberty  and  Liberality,  187; 
line  of  cases,  the  illegal  nature  of  the  Ray,  Cont.  Lim.  197;  Gompers  v. 
•original  transaction  will  not  be  in-  Rochester  (1867),  56  Pa.  St  194;  Mo- 
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"  So  it  is  obviously  immaterial  whether  the  restraint  be  gen- 
eral or  partial.     The  application  of  the  rule  does  not  depend 

upon  the  number  of  those  who  may  be  implicated,  nor  the  ex- 
tent of  space  included  in  the  combination,  but  upon  the  exist- 

Clurg'8  Appeal  (1868),  58  Pa.  St  51;  Ca  (1890),  47  Ohio  St.  320,  24  N.  E.  R. 

Hairs  Appeal  (1869),  60  Pa.  St.  458;  660;  Hoflfman  v.  Brooks,  23  Am.  Law 

Harkinson's  Appeal  (1875),  78  Pa.  St  Reg.  638;  a>llins  v.  Locke,  L.  R.  4 

196;  Pax«on*s  Appeal (1884),  106 Pa.  St  Appi  Cas.  674;  Central  Ohio  Salt  Ca 

429;  Smith's  Appeal  (1886),  113  Pa.  St  v.  Guthrie  (1880),  35  Ohio,  666;  De- 

579;  Shirley  v.  Keagy  (1889),  126  Pa.  Witt  Wire  Cloth  Ca  v.  New  Jersey 

St  282,  17  AtL  R.  607;  Raub  v.  Van  Wire  Cloth  Ca  (1891),  16  Daly,  529; 

Horn,  133  Pa.  St  573, 19  AtL  R  704;  Strait  v.  Nat  Harrow  Ca,  18  N.  Y. 

Horner  v.  Graves,  7  Bing.  735;  Nav.  Supp.  224;  Arnot  v.  Coal  Ca  (1877),  68 

Ca  V.  Winsor  (1873),  87  U.  a  64:  Peo-  N.  Y.  558;  Pittsburg  Carbon  Ca  v. 

pie  V.  Sugar  Refining  Ca  (1889),  54  McMillin  (1890),  119  N.  Y.  46, 23  N.  K 

Hun,  354;  Skrainka  v.  Scharringhau-  R.  530;  Judd  v.  Harrington  (1892).  19 

sen  (1880),  8  Ma  App.  522;  Collins  v.  N.  Y.  Supp.  413;  Richardson  ▼.  Buhl 

Locke,  L.  R  4  App.  Caa  674;  Wickens  (1889),  77  Mich.  632, 43  N.  W.  R 1102; 

V.  Evans,  3  Younge  &  Jervis,  318;  Fair-  Santa  Clara  M  &  L.  Ca  v.  Hayes,  76 

banks  v.  Leary  (1876),  40  Wia  637;  On-  CaL  387;  P4cifio  Factor  Co.  v.  Adler 

tario  Salt  Ca  v.  Merchants'  Salt  Ca  (1891),  90  CaL  110, 27  Paa  R  36;  India 

(1871),  18  Grant's  Ch.  R  540;  Central  Bagging  Ass'n  v.  Kock  (1849),  14  La. 

Shade  Roller  Ca  v.  Cushman  (1889),  Ann.  164;  T.  &  P.  Ry.  Ca  v.  South 

143  Masa  353.  9  N.  R  R  629;  United  Ry.  Ca  (1889),  41  La.  Ann.  970,  6  a 

States  v.Tmns-Missouri  Freight Ass'n  R  888;  Clancy  v.  Salt  Mfg.  Ca,  62 

(1892),  63  Fed.  R  440.  Barb.  407;  Hilton  v.  Eckersley  (1855), 

In  support  of  the  counter  proposi-  6  R  &  R  47;  Gibbs  v.  Cons.  Gas  Ca 

tion  that   ''the  contract  or  agree-  of  Brooklyn  (1889),  130  U.  S.  896:  Nav. 

ment  in  question  created  a  monopoly  Co.  v.  Winsor,  20  Wall  64;  Texas 

by  restricting  cx)mpetition  and  con-  Standard  Cotton  Oil  Ca  et  aL  t. 

trolling  the  price  of  an  article  of  Adoue  et  aL  (1892),  83  Tex.  650, 19  a 

commerce,  and  was  therefore  void  W.  R  274;  Stanton  v.  Allen  (1848),  5 

at  common  law  as  against  public  pol-  Denio,  434;  Hooker  &  Woodward  v. 

icy,"  counsel  relied  upon  act  of  con-  Vandewater  (1847X  4  Denio,  349;  An- 

gress  of  July  2, 1890,  26  St  at  L.  209;  derson  v.  Jett  (1889),  89  Ky.  375, 12  S. 

Spelling  on  Trusts  and  Monopolies^  W.  R  670;  Wiggins  Ferry  Ca  v.  C. 

75:  Patterson  on  Cont  in  Restraint  &  A.  R  R  Ca  (1878),  5  Ma  App.  846; 

of  Trade,  51 ;  Morris  Run  Coal  Ca  v.  Stewart  v.  Transportation  Ca  (1871), 

Barclay  Coal  Co.,  68  Pa.St  173;  Mitch-  17  Minn.  372;  Atchenson  v.  Mallon 

ell  V.  Reynolds,  1  P.  Wms.  181;  Hor-  (1870),  43  N.  Y.  147;  Rannie  v.  Irvine 

ner  v.  Graves,  7  Bing.  735;  Scranton  (1844),  7  M.  &  G.  969. 
Elea  Light  &  Heat  Ca's  Appeal  (1888),       On  appeal  the  supreme  court  of 

122  Pa.  St  154, 15  AtL  R  446;  More  Pennsylvania  said:  "The  test  ques- 

V.  Bennett  (1892),  140  IlL  69,  29  N.  R  tion  in  every  case  like  the  present  is, 

R  888;  Cummings  v.  Foss  (1890).  40  whether  or  not  a  contract  in  restraint 

IlL  App.  523;  Craft  v.  MoConoughy  of  trade  exists  which  is  injurious  to 

(1875),  79  IlL  346;  People  v.  Chicago  the  public  interests.    If  injurious,  it 

Gas  Trust  Ca  (1889),  130  IlL  268,  22  is    void    as   against    public    policy. 

N.  E.  R  798;  Emery  v.  Ohio  Candle  Courts  will  not  stop  to  inquire  as  to 
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ence  of  injury  to  the  public.  One  combination  consisting  of 
but  part  of  those  engaged  in  a  given  branch  of  trade  may 
amount  to  a  practical  monopoly;  while  another,  less  extensive 
in  its  scope,  may,  as  well,  bring  disaster  in  its  train.  The  dif- 
ference lies  only  in  degree,  but  equally  forbids  the  aid  of  courts." 

The  court,  however,  notes  the  distinction  between  a  simple 
combination  which  is  the  association  of  more  or  less  independ- 
ent units,  and  a  combination  effected  by  the  purchase  outright 
of  competing  properties. 

§  591.  But  the  supreme  court  of  Texas*  held  that  a  combi- 
nation of  persons  and  firms  in  a  city  for  the  control  of  the  sale 
of  beer  and  the  cessation  of  competition  inter  ae  is  not  void  at 
common  law  as  against  public  policy,  although  in  restraint  of 
trade,  since  beer  is  not  an  article  of  prime  necessity,  and  its  sale 
is  closely  restricted  by  public  policy,  but  that  the  combination 
was  contrary  to  the  Texas  act  of  1889  relating  to  conspiracies 
against  trade.* 

the  degree  of  injury  inflicted.  It  is  individuals,  contemplated  engaging 
enough  to  know  that  the  natural  in  the  business,  had  formed  a  part- 
tendency  of  such  contracts  is  inju-  nership  to  deal  in  such  beer,  and 
rioua  "  combined  their  resources  to  that  end, 

1  Anheuser-Busch   Brewing  Ass'n  a  different  case  would  probably  have 

V.  Houck  et  aL  (1894),  27  a  W.  R  692,  been  presented.    The  agreement  be- 

3 The  Texas  court  said:  ''The  next  fore  us  (and  we  may  here  state  that 

question  we  will  consider  is  whether  there  is  no  claim  by  any  one  that  it 

or  not  the  agreement  between  Houck  was   not  entered  into  understand- 

&  Dieter  and  the  other  dealers  in  ingly,  or  that  any  terms  were  intro- 

beer  at  El  Paso  was  void,  against  duced  into  it  by  mistake  or  inadvert- 

public  policy,  as  being  in  restraint  of  ence,  or  that  for  some  reason  it  does 

trade.  In  construing  the  instrument  not  truly  state  the  agreement,  so  as 

with  this  question  in  view,  we  find  to  raise  an  issue  of  fact  to  be  deter- 

it  supplemented  by  certain  uncon-  mined  in  connection  with  the  writ- 

tradicted  evidence,  viz.,  that  Houck  ing  that  would  defeat  it)  had  for  its 

&  Dieter,  Schloss  and  Howley  were  scope  the  market  of  El  Paso  and  its 

at  that  time  the  only  wholesale  beer  tributaries.   It  was  between  the  only 

dealers  in  the  city  and  market  of  El  persons  who  were  then  competitors 

Paso,  the    first   handling   the    An-  in  the  supplying  of  bulk  or  keg  beer 

heuser-Busch   and  the  Lemp  beer,  to  retailers  and  consumers  at  that 

the  second  handling  the  Pabst  beer,  place.    It  bound  each  to  deliver  to 

and  the  other  theWinkelmeyer  beer;  the  combination  all  beer  handled  by 

and  these  three  dealers  represented  him,  except  bottled  beer,  the  right 

all  the  keg  or  bulk  beer  consumed  or  to  assume  which  was  contracted  for 

sold  in  that  market.    If  the  three  also  in  case  the  combination  saw  fit 

parties  who  entered  into  this  con-  to  take  it;  thus,  so  far  as  keg  or  bulk 

tract  had  not  already  been  engaged  beer  was  concerned,  precluding  each 

in  business  as  dealers  in  beer,  but,  as  from  continuing  to  compete  with  the 
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§  592.  Combination  of  cotton-seed  oil  niills.^— A  contract 
between  five  cotton-seed  oil  mills  fixing  prices  of  cotton-seed 
and  naming  the  markets  wherein  each  mill  was  to  buy,  and 

others.  It  provided  for  a  manager —  of  this  agreement  between  dealers 

one  of  their  number — to  whom  was  who  were  then  in  control  of  the  keg 

given  the  general  control  and  man-  or  bulk  beer  supply  at  El  Paso,  was 

agement  of  the  business  of  the  com-  to  suppress  competition  in  the  sup- 

pany,  subject  only  to  the  control  of  plying  of  beer,  and  to  deprive  the 

an  'executive  board,*  thus  confer-  people  of  that  community  of  such 

ring  on  the  manager  and  a  majority  articles  except  on  such  terms  as  their 

of  the  board  the  fixing  of  prices,  and  joint  manager  or  board  saw  fit  to  pre- 

depriving  each  individual  party  of  scriba    The  agreement  did  not  in 

bis  freedom  of  action  in  this  direo-  terms  fix  the  price  of  beer,  b\it  it  pro- 

tion.    As  a  rule,  contracts  in  general  vided  for  it  independently  of  the  In- 

restraint  of  trade  are  against  public  dividual  discretion   of  the   several 

policy.     This   rule   has  exceptions  parties,  which,  it  seems  to  us,  is  in 

which  it  is  not  necessary  now  to  effect  the  same.    The  effect  on  the 

mention.     Contracts  in  partial  re-  public  of  an   agreement  which  is 

straint  of  trade  are  not  contrary  to  against  public  policy  is  not  essential; 

public  policy  if  the  restriction  is  rea-  the  tendency  is  enough  to  bring  it 

sonable  as  to  time  and  place,  and  rea-  within   the    condemnation   of   the 

sonable  also  in  its   effects  on  the  courts.    It  seems  that  each  of  the 

public.    We  think  there  can  be  no  dealers  might  have  continued  to  sell 

doubt  that  the  rule  that  is  to  be  de-  bottled  beer,  but  only  in  a  restricted 

rived  from  all  the  authorities  con-  way;  for  the  agreement  gave  the 

demns,  as  being  against  public  policy,  combination  the  right,  if  it  chose,  to 

an  agreement  between  two  or  more  take  to  itself  from  each  party  all 

dealers,  in  an  article  of  prime  neces-  bottled  beer  that  there  might  be  a 

sity  or  in  general  use  among  the  peo-  market  for.    The  tendency  of  the 

pie,  whereby  they  agree  to  jointly  agreement  seems,  therefore,  to  have 

control  the  supply  of  such  article,  to  beea  towards  restraint  of  the  trade 

cease   competition   between    them-  in  bottled  beer  as  well.    Is  beer  one 

selves  in  respect  to  it.  and  to  regu-  of  those   articles   of   consumption, 

late  the  price  thereof  in  a  given  though  one  in  frequent  use  among 

community  or  market.    Salt  Ca  v.  the  people,  the  sale  of  which  is  not 

Guthrie  (1880),  35  Ohio  St.  666;  Craft  permitted  by  public  policy  to  be  lim- 

V.  McConoug by,  79111.  346;  Hofmann  ited  by  a  contract  in  restraint  of 

V.  Brooks,  23  AnL  Law  Reg.  648  (a  trade?    We  have  concluded  that  it 

tobaxjco  case);  Texas  Standard  Oil  Ca  is  not.  The  policy  of  the  laws  of  the 

T.  Adoue  (1892),  83  Tex.  650, 19  S.  W.  R.  state  is  not  towards  the  unrestricted 

274;  Queen  Ins.  Co.  v.  State  (1893),  86  or  general  sale  of  such  article.    The 

Tex.  650, 24  S.W.R.  397;  Central  Shade  liquor  traffic  has  always  been  kept 

RollerCav.Cushman  (1887),  143  Mass.  in   restraint  by  statutes    imposing 

3d3,9N.£.R.629.  Theremaybeaques-  onerous  conditions  and  regulations 

tion  as  to  whether  beer  is  an  article  in  reference  to  its  pursuit,  clearly 

of  necessity,  but  it  admits  of  no  ques-  evidencing  a  policy  of  not  allowmg 

tion  that  it  is  an  article  of  usual  and  every  one  to  engage  in  the  business 

general  consumption  and  of  daily  use  at  will." 

among  the  peopla    This  is  matter  of  i  Texas  Standard  Oil  Co  et  aL  v. 

common  knowledge.    The  tendency,  Adoue  et  aL  (1892),  83  Tex.  6.')0,  19  8, 

and  we  may  say  the  natural  effect,  W.  R.  274. 
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guarantying  certain  profits  to  each  mill,  is  illegal  and  void 
upon  the  following  grounds: 

That  the  prices  paid  for  cotton-seed  by  the  parties  to  the 
agreement  were  arbitrarily  fixed  without  reference  to  the 
market,  and  were  changed  only  by  mutual  agreement. 

That  the  selling  prices  of  the  products  of  the  mills  were  ar- 
bitrarily fixed,  and  each  party  to  the  agreement  was  expressly 
prohibited  from  selling  its  products  at  less  than  the  minimum 
price  so  fixed. 

Such  provisions  are  contrary  to  public  policy  and  void.  The 
court,  however,  says:  "If  the  object  of  the  contract  had  been 
merely  to  provide  in  good  faith  a  uniformity  of  prices  among 
the  parties  thereto,  to  avoid  unhealthy  fluctuations  in  the 
market,  or  if  the  contract  had  contemplated  a  joint  and  mutual 
association  between  the  parties  for  their  common  benefit  in  the 
nature  of  a  partnership,  and  had  simply  fixed  the  prices  at  what 
they  considered  the  business  would  bear,  instead  of  a  combina- 
tion between  independent  manufacturers  and  dealers  for  the 
purpose  of  at  least  destroying  all  competition  between  them- 
selves, then  there  might  have  been  nothing  in  such  an  arrange- 
ment which  the  courts  could  pronounce  as  pernicious  and 
forbidden  by  law.  There  is  no  pretense,  however,  that  any 
partnership  was  contemplated  in  this  instance;  and  if  there 
had  been,  the  entire  absence  of  any  community  of  interest  in 
the  profits,  losses,  or  capital  employed,  would  have  efifectually 
repelled  the  assumption. 

"  Each  party  retained,  after  the  contract  as  before  that  time, 
the  control  of  his  capital  and  the  operation  of  his  own  mills, 
and  did  not  throw  his  capital  or  manufacturing  concerns  into 
a  common  stock.  He  continued  to  operate  with  his  own  sep- 
arate means,  but  surrendered  his^  right  of  competition  and  of 
supplying  his  mills  with  raw  material  at  the  best  prices  he 
might  otherwise  have  obtained  in  the  markets  of  the  state,  and 
consented  to  submit  to  rates  artificially  established.  But  the 
contract  —  rather,  I  should  say,  the  combination  —  did  not  stop 
at  establishing  prices  merely.  It  extends  far  beyond  this,  and 
imperatively  prohibits  one  of  the  parties  in  particular  from 
*  purchasing,  handling,  or  shipping,  directly  or  indirectly,  any 
cotton-seed '  at  many  of  the  most  important  markets  in  the 
state,  and  binds  it  to  deliver  the  entire  products,  '  make  or 
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yield '  from  cotton-seed,  of  its  mills  to  the  other  party  to  the 
contract,  in  consideration  of  certain  net  profits  guarantied  to- 
it.  We  do  not  say  that  there  would  have  been  anything  wrong 
in  this  last  stipulation  had  it  stood  alone  as  an  entire  contract 
of  purchase  and  sale  of  the  products  of  the  mills  represented 
by  Heidenheimer.  But  it  does  not  stand  alone  and  evidence 
merely  an  intention  upon  the  part  of  the  owners  of  *  the  four 
mills '  to  obtain  in  good  faith  the  best  prices  for  their  own  oils, 
without  aiding  or  assisting  the  other  party  in  any  unlawful 
scheme  or  conspiracy.  It  forms  a  part  of  the  general  plan,  and 
was  plainly,  as  the  contract  expresses,  superinduced  by  the 
•other  provisions,  or  *  covenants,'  of  the  agreement,  inserted 
mainly  for  the  benefit  of  the  Howard  Oil  Company,  and  is, 
therefore,  inextricably  interwoven  in  these  *  covenants.' " 

Continuing,  the  court  said:  ^'It  thus  appears  that  the  above 
artificial  regulations  of  the  value  or  prices  of  these  staple  ar- 
tides  of  trade,  as  well  as  the  arbitrary  restrictions  imposed  by 
the  contract  upon  the  right  to  deal  in  them  in  the  usual  or  cus- 
tomary course  of  legitimate  business,  were  intended  to  apply 
to  and  control,  as  far  as  the  contracting  parties  were  able  to  do. 
so,  the  market  in  reference  to  these  staples,  and  the  agreement 
embraces  within  its  operation  the  chief  cities  or  commercial 
centers  in  the  state,  as  well  as  the  cotton-producing  regions 
thereof,  as  we  may  judicially  know."*  " There  seems  to  us  to* 
be  scarcely  anything  lacking  to  characterize  the  combination* 
between  the  parties  in  this  case,  as  evidenced  by  the  language 
and  purpose  of  their  agreement,  as  a  complete  monopoly,  except 
the  proof  that  they  were  the  only  parties  who  were  engaged 
at  the  specified  localities  in  the  manufactures  referred  to  in  the 
contract  at  the  time  it  was  made.  It  is  not  improbable  that 
every  cotton-oil  mill  in  the  state  was  represented  in  this  com- 
bination or  was  intended  to  be  brought  into  it  eventually ;  but 
as  this  is  not  alleged  in  the  petition,  we  cannot  presume  it.  We 
must  admit  some  limit,  even  to  judicial  knowledge.  Eut  to* 
render  the  contract  void  it  is  not  necessary  that  it  should  create 
ja  pure  monopoly.  It  would  seem  that  the  agreement  may  be 
illegal  if  the  natural  or  necessary  consequences  of  its  operation 
are  to  prevent  competition  and  create  fictitious  prices  inde- 

1  Citing  Gulf,  Q  &  a  F.  Ey.  Ckx  ▼.  State  (1888),  73  Tex.  404;  1  Whart.  Ev.^ 
seca  829,  389. 
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pendent  of  the  law  of  demand  and  supply,  and  to  such  an  extent 
as  to  injuriously  affect  the  interest  of  the  public,  or  the  inter- 
ests of  any  particular  class  of  citizens  who  may  be  especially 
interested,  either  as  producers  or  consumers,  in  the  articles  of 
staples  which  are  the  subject  of  the  restrictions  imposed  by  the 
contract.  Likewise,  the-  agreement  may  be,  in  some  instances, 
void,  because  of  unreasonable  or  oppressive  restrictions  imposed 
upon  even  one  of  the  parties  to  it.  According  to  the  author- 
ities, the  extent  of  the  restraint,  though  sometimes  difKcult  to 
measure,  determines  the  character  of  the  agreement,  whether 
legal  or  not." 

§593.  Combination  ofblnestone  prodncers.' — An  agree- 
ment whereby  some  fourteen  producers  of  bluestone  formed 
an  association,  and  contracted  with  one  company  as  sales  agent 
for  the  purpose  of  controlling  prices,  is  illegal.* 

^Cummings    v.  Union  Bluestone  association  in  certain  specified  pro- 

Ass'n  et  aL  (1807),  44  N.  Y.  Supp.  787.  portions,  based  on  aggregate  sales 

8  **  On  February  21, 1887,  the  Union  amounting  to  tlie  sum  of  $1,905,000 ; 
Bluestone  Company,  as  the  party  of  and  the  proportion  or  quota  repre- 
the  first  part,  entered  into  a  written  senting  the  plaintifiTs  interest,  or  the 
agreement  with  the  plaintiff,  the  firm  quantity  of  bluestone  to  be  sold  in 
of  the  defendants  Sweeney,  and  thir-  his  behalf,  was  stated  at  $90,000. 
teen  other  parties  of  the  second  part,  This  amount  was  to  be  increased  or 
for  the  purpose  of  controlling  the  diminished  according  to  the  total 
bluestone  trade  in  the  city  of  New  amount  of  sales.  The  bluestone  deal- 
York,  and  increasing  the  price  of  ers  covenanted,  in  the  second  article 
bluestone  over  the  rates  then  pre-  of  the  contract,  to  furnish  the  re- 
vailing  in  the  market.  By  the  first  quired  stone  in  the  proportions  in- 
article  of  the  contract  the  Union  dicated;  and  by  the  third  article 
Bluestone  Company,  as  sales  agent,  they  agreed  not  to  seU  or  deliver, 
undertook  to  make  sales,  as  far  as  either  directly  or  indirectly,  any 
practicable,  for  the  parties  of  the  sec-  stone  to  any  person  or  corporation, 
ond  part,  of  all  the  manufactured  and  except  such  as  should  be  sold 
unmanufactured  marketable  blue-  through  the  Union  Bluestone  Corn- 
stone  which  tlie  market  would  take,  pany.  There  were  many  other  pro- 
for  six  years  from  the  date  of  the  visions,  and  among  them  a  declara- 
agreement,  at  such  rate  of  tarifif  of  tion  to  the  effect  that  any  violation 
prices  as  should  be  fixed  by  a  body  of  the  contract  should  subject  the 
known  as  the  Bluestone  Association,  offending  party  to  an  action  at  law 
This  body  was  composed  of  the  par-  for  damages,  or  a  suit  in  equity  to 
ties  of  the  second  part  themselves,  enforce  the  agreement" 
who  were  the  principal  wholesale  The  court  further  said:  ''It  seems 
dealers  in  bluestone  along  the  Hud-  to  me  quite  clear  that  this  agree- 
8on  river.  The  Union  Bluestone  ment  between  the  wholesale  dealers 
Company  agreed  to  apportion  such  in  bluestone,  who  then  controlled 
sales  between  the  members  of  the  ninety  to  ninety-five  per  cent,  of  the 
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§  594,  Combination  of  druggists.'—  A  large  number  of 
wholesale  druggists  and  manufacturers  of  proprietary  medi- 
cines formed  a  combination  called  the  Druggists'  Association 
for  Mutual  Benefit  and  Protection.  In  holding  certain  articles 
of  the  association  valid  and  certain  articles  invalid,  the  court 
said:  "Unquestionably  a  part  of  its  aim  is  to  enable  those 
within  its  scope  to  obtain  prices  which  shall  yield  fair  profits, 
and  in  so  doing  it  acts  under  rules  understood  by  the  associ- 
ates as  well  as  those  expressed.  A  large  part  of  its  line  of 
action,  as  evidenced  by  its  formal  articles  of  agreement,  is  un- 
questionably lawful,  as  is  also  a  great  part  of  the  individual 
action  of  the  firms  entering  into  the  combined  association.  As 
an  association,  it  is  lawful  for  the  association  and  the  manu- 
facturers to  provide  means  for  obtaining  information  as  to  the 
acts  of  firms  violating  any  proper  agreement  in  regard  to  the 
sale  of  proprietary  drugs  by  any  of  the  associates  or  the  cus- 
tomers of  such  associates.  It  is  also  lawful  for  the  manufact- 
urers individually  to  agree  with  their  customers  that  those 
customers  shall  sell  the  particular  goods  manufactured  by  the 
vendor  for  a  certain  price,  so  far,  at  least,  as  not  to  render  the 
manufacturer  liable  to  third  parties  for  doing  an  unlawful  act, 
however  much  doubt  there  may  be  as  to  such  manufacturers 
being  able  to  enforce  an  executory  agreement  of  this  kind  by 
proper  legal  proceeding.  It  is  lawful,  also,  for  each  manuf act- 
manufactured  stock  sold  in  the  state,  tion  of  that  rule  of  law  which  invali- 
was  a  contraot  inimical  to  trade  and  dates  agreements  to  prevent  compe- 
commerce,  under  the  authority  of  tition  in  trad&  See  also  People  v. 
People  V.  Sheldon  (1893),  139  N.  Y.  Milk  Exchange  (1895),  145  N.  Y.  267, 
251,  34  N.  £.  R  785,  and  the  cases  39  N.  R  R  1062.  It  was  insisted  bj 
therein  cited.  It  is  true  that  the  the  counsel  for  the  plaintiff  that  he 
combination  which  was  the  subject  was  entitled  to  go  to  the  juiy  upon 
of  consideration  in  that  ccuie  had  for  the  question  of  the  yaliditj  of  the 
its  object  the  prevention  of  compe-  contract,  inasmuch  as  an  agreement 
tition  between  dealers  in  coal,  which  to  increase  the  price  might  be  either 
may  be  regarded  as  an  article  of  lawful  or  unlawful,  according  to  the 
necessity,  in  the  ordinary  sense,  circumstances;  but  his  request  in 
while  there  is  no  such  general  need  this  regard  was  properly  denied,  in- 
or  demand  for  bluestone  as  to  bring  asmuch  as  there  was  no  dispute  in 
it  within  that  category.  Neverthe-  regard  to  the  terms  of  the  contract, 
less,  a  production  the  sales  of  which  or  what  had  been  done  under  it" 
within  this  state  in  a  single  year  ^  John  D.  Park  &  Sons  Ca  v.  Na- 
amount  to  $1,500,000  is  sufficiently  tional  Wholesale  Druggists'  Ass*n  et 
useful  and  important  to  the  com-  aL  (1896),  50  N.  Y.  Supp.  1064 
munity  to  bring  it  within  the  opera- 
34 
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urer  to  refuse  to  sell  to  any  custoraerj  for  any  reason,  however 
capricious,  any  goods  manufactured  by  him.  But  it  is  in  re- 
straint of  trade  and  unlawful  for  such  manufacturer  to  become 
a  party  to  a  combination  which  shall  prevent  any  of  his  cus- 
tomers from  obtaining  other  goods  of  other  manufacturer* 
because  those  customers  violate  the  agreement  with  him  in  re- 
spect to  a  cutting  of  prices,  and  to  make  such  violation  a  cause 
of  a  general  exclusion  of  such  customers  from  the  power  ta 
purchase  any  kind  of  proprietary  medicines  from  any  of  the 
other  members  of  the  association.  It  is  not  lawful  to  form  a 
combination  which  shall  make  general  the  enforcement  of 
prices  fixed  by  the  manufacturer,  effective  beyond  the  reach  of 
competition,  by  the  exclusion  of  such  customers  from  a  general 
power  of  purchase  of  other  goods." 

§  595.  Combination  of  retail  coal  dealers.^ —  All  the  retail 
coal  dealers  in  the  city  of  Lockport,  with  the  exception  of  otie^ 
entered  into  an  agreement  providing  for  the  organization  of 
the  Lockport  Coal  Exchange.  The  object  of  the  exchange  was 
generally  stated  to  be  as  follows:  "To  foster  trade  and  com- 
merce in  coal,  wood  and  all  the  products  appertaining  to  the 
same;  to  protect  and  secure  freedom  from  unjust  and  unlawful 
exactions;  to  diffuse  accurate  and  reliable  information  as  to  the 
retail  coal  trade,  and  of  the  responsibility  and  standing  of  cus- 
tomers, and  other  matters,  among  its  members,  for  their  mutual 
protection  and  benefit;  to  settle  differences  between  its  mem- 
bers; to  produce  uniformity  and  certainty  in  the  customs  and 
usages  of  such  trade;  to  promote  a  more  enlarged  and  friendly 
intercourse  between  merchants  and  dealers  in  coal  and  wood ; 
and  to  provide,  establish  and  maintain  such  rules  and  regula- 
tions as  may  be  proper  and  necessary  for  the  mutual  co-opera- 
tion, interest  and  protection  of  the  retail  dealers  in  coal  and 
wood  in  the  city  of  Lockport,  and  in  furthering  the  coal  trade 
interests  generally.  It  shall  be  the  duty  of  all  members  to- 
strictly  obey  all  the  provisions  of  the  constitution,  by-laws  and 
resolutions  of  the  exchange,  and  permit  to  the  secretary  the 
free  exercise  of  the  duties  imposed  upon  him  in  enforcing  them.'*^ 
By  the  terras  of  the  agreement  the  price  of  coal  at  retail  was 
to  be  fixed  and  kept  uniform  as  far  as  practicable,  and  it  re- 

1  People  V.  Sheldon  et  al.  (1893),  139  N.  Y.  251,  34  N.  E.  R  78& 
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quired  a  five-sixths  vote  of  the  members  of  the  exchange  to 
advance  or  reduce  the  price  of  coal.^ 

A  careful  reading  of  the  agreement  fails  to  disclose  any  arti- 
cles or  provisions  of  a  very  pernicious  nature.  The  object  of 
the  association  was  to  advance  the  interests  of  the  members 
by  maintaining  the  prices  of  coal  at  a  reasonably  profitable 
figure.  Certain  members  of  the  association  were  indicted,  and 
it  was  charged  that  the  agreement  constituted  an  unlawful 
conspiracy  to  raise  the  price  of  coal  and  to  destroy  free  com- 
petition, and  to  compel  consumers  of  coal  to  pay  the  prices 
fixed  by  the  exchange. 

In  liolding  the  agreement  illegal  the  court  of  appeals  re- 
ferred to  the  section  6t  the  Penal  Code  of  New  York  which 
made  it  a  misdemeanor  for  two  or  more  persons  to  conspire  to 
commit  any  act  injurious  to  the  public  health,  to  public  morals, 
or  to  trade  or  commerce.  The  court  expressly  noted  that  it 
was  not  shown  at  the  trial  that  the  prices  of  coal  fixed  by  the 
exchange  were  excessive  or  oppressive,  or  were  more  than 
sufficient  to  afford  a  fair  remuneration  to  the  dealers.  It  was 
held,  however,  that  the  agreement  was  illegal  under  the  sec- 
tion of  the  Penal  Code  above  referred  to.  In  this  connection 
the  court  said:  "  If  a  combination  between  independent  deal- 
ers, to  prevent  competition  between  themselves  in  the  sale  of 
an  article  of  prime  necessity,  is,  in  the  contemplation  of  the 
law,  an  act  inimical  to  trade  or  commerce,  whatever  may  be 

1  In  this  connection  the  agreement  orders  of  associated  buyers,  to  reduce 

provided  that:   **No  price  shall  be  prices,  shall    be   considered  or  ac- 

made  at  any  time  which  amounts  to  cepted.    No  member  shall   employ 

more  than  a  fair  and  reasonable  ad-  any  person   temporarily   to   solicit 

yance  over  wholesale  rat&%  or  that  is  orders  either  on  salary  or  on  com* 

higher  than  the  current  prices  of  the  mission,   and   no    signs   indicating 

exchanges  at  Rochester  or  Buffalo,  '  orders  taken  for  coal '  shall  be  dis- 

when  figured   upon   corresponding  played  at  groceries  or  other  '  outside 

freight  tariff;  but  at  no  time  shall  places,'  and  no  habitual  orders  for 

the  price  of  coal  at  retail  exceed  $1  second  parties  shall  be  received  or 

above   the   costs   of   the   same   at  filled  when  sent  in  by  such  agencies, 

wholesale,  except  by  the  unanimous  whether   on    commission   or  other 

vote  of  all  the  members  of  the  ex-  form   of  reciprocity,  or  only  as  a 

change.    All  votes  upon  the  price  of  matter  of  friendshipb     Except  that 

coal  shall  be  viva  voce.    The  sale  of  each  member  may  have  one  place 

coal  shaU  be  through  the  nominal  for  taking  orders,  in  addition  to  his 

channels   of  the   trade.     Soliciting  regular  yard  office." 
shall  be  discouraged,  and  no  club 
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done  under  and  in  pursaance  of  it,  and  although  the  object  of 
the  combination  is  merely  the  due  protection  of  the  parties  to 
it  against  ruinous  rivalry,  and  no  attempt  is  made  to  charge 
undue  or  excessive  prices,  then  the  indictment  was  sustained 
by  proof.  On  the  other  hand,  if  the  validity  and  legality  of 
an  agreement  having  for  its  object  the  prevention  of  competi- 
tion between  dealers  in  the  same  commodity  depend  upon  what 
may  be  done  under  the  agreement,  and  it  is  to  be  adjudged 
valid  or  invalid  according  to  the  fact  whether  it  is  made  the 
means  for  raising  the  price  of  a  commodity  beyond  its  normal 
and  reasonable  value,  then  it  would  be  difficult  to  sustain  this 
conviction,  for  it  affirmatively  appears  that  the  price  fixed  for 
coal  by  the  exchange  did  not  exceed  what  would  afford  a  rea- 
sonable profit  to  the  dealers." 

Continuing,  the  court  said:  "The  obtaining  by  dealers  of  a 
fair  and  reasonable  price  for  what  they  sell  does  not  seem  to 
contravene  public  policy,  or  to  work  an  injury  to  individuals. 
On  the  contrary,  the  general  interests  are  promoted  by  activ- 
ity in  trade,  which,  cannot  permanently  exist  without  reason- 
able encouragement  to  those  engaged  in  it.  Producers,  con- 
sumers and  laborers  are  alike  benefited  by  healthful  conditions 
of  business.  But  the  question  here  does  not  turn  on  the  point 
whether  the  agreement  between  the  retail  dealers  in  coal  did, 
as  matter  of  fact,  result  in  injury  to  the  public,  or  to  the  com- 
munity in  Lockport.  The  question  is.  Was  the  agreement  one 
in  view  of  what  might  have  been  done  under  it,  and  the  fact 
that  it  was  an  agreement,  the  effect  of  which  was  to  prevent 
competition  among  the  coal  dealers,  upon  which  the  law  affixes 
the  brand  of  condemnation,  and  which  it  will  not  permit?  It 
has  hitherto  been  an  accepted  maxim  in  political  economy  that 
*  competition  is  the  life  of  trade.'  The  courts  have  acted  upon 
and  adopted  this  maxim  in  passing  upon  the  validity  of  agree- 
ments the  desigp  of  which  was  to  prevent  competition  in  trade, 
and  have  held  such  agreements  to  be  invalid.  It  is  to  be  no- 
ticed that  the  organization  of  the  '  exchange '  was  of  the  most 
formal  character.  The  articles  bound  all  who  became  mem- 
bers to  conform  to  the  regulations.  The  observance  of  such 
regulations  by  the  members  was  enforced  by  penalties  and  for- 
feitures. A  member  accused  by  the  secretary  of  having  vio- 
lated any  provision  of  the  constitution  or  by-laws  was  required 
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to  purge  himself  by  affidavit,  although  evidence  to  sustain  the 
charge  should  be  lacking.  The  shippers  of  coal  were  to  be 
notified,  in  case  of  persistent  default  by  the  member,  that  *he 
is  not  entitled  to  the  privileges  of  membership  in  the  exchange.* 
No  member  was  permitted  to  sell  coal  at  less  than  the  price 
fixed  by  the  exchange.  The  organization  was  a  carefully  de- 
vised scheme  to  prevent  competition  in  the  price  of  coal  among 
the  retail  dealers,  and  the  moral  and  material  power  of  the 
combination  afiforded  a  reasonable  guaranty  that  others  would 
not  engage  in  the  business  in  Lockport  except  in  conformity 
with  the  rules  of  the  exchange." 

Concerning  the  oflfense  of  conspiracy  the  court  said :  "  The 
gravamen  of  the  offense  of  conspiracy  is  the  combination. 
Agreements  to  prevent  competition  in  trade  are,  in  contempla- 
tion of  law,  injurious  to  trade,  because  they  are  liable  to  be 
injuriously  used.  The  present  case  may  be  used  as  an  illustra- 
tion. The  price  of  coal  now  fixed  by  the  exchange  may  bo 
reasonable  in  view  of  the  interest  both  of  dealers  and  consum- 
ers, but  the  organization  may  not  always  be  guided  by  the 
principle  of  absolute  justice.  There  are  some  limitations  in 
the  constitution  of  the  exchange,  but  these  may  be  changed, 
and  the  price  of  coal  may  be  unreasonably  advanced.  It  is 
manifest  that  the  exchange  is  acting  in  sympathy  with  the  pro- 
ducers and  shippers  of  coal.  Some  of  the  shippers  were  pres- 
ent when  the  plan  of  organization  was  considered,  and  it  was 
indicated  on  the  trial  that  the  producers  had  a  similar  organi- 
zation between  themselves.  If  agreements  and  combinations 
to  prevent  competition  in  prices  are,  or  may  be,  hurtful  to 
trade,  the  only  sure  remedy  is  to  prohibit  all  agreements  of 
that  character.  If  the  validity  of  such  an  agreement  was  made 
to  depend  upon  actual  proof  of  public  prejudice  or  injury,  it 
would  be  very  difficult,  in  any  case,  to  establish  the  invalidity, 
although  the  moral  evidence  might  be  very  convincing.  We 
are  of  opinion  that  the  principle  upon  which  the  case  was  sub- 
mitted to  the  jury  is  sanctioned  by  the  decisions  in  this  state, 
and  that  the  jury  were  properly  instructed  that,  if  the  purpose 
of  the  agreement  were  to  prevent  competition  in  the  price  of 
coal  between  the  retail  dealers,  it  was  illegal  and  justified  the 
conviction  of  the  defendants." 
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§  596.  Combination  of  five  coal  companies.^ — Five  coal 
companies,  incorporated  under  the  laws  of  Pennsylvania,  en- 
tered into  an  agreement  dividing  among  them  the  coal  from 
two  particular  districts.  The  agreement  was  entered  into  in 
the  state  of  New  York.  A  committee  of  three  was  appointed  to 
take  charge  of  and  control  the  business  of  the  companies  and 
decide  all  questions  by  vote.  A  sales  agent  in  the  state  of  New 
York  was  appointed.  Provision  was  made  for  the  mining  and 
delivery  of  coal,  and  for  its  sale  through  the  agent,  subject  to 
the  important  restriction  that  each  party  to  the  agreement 
should,  at  its  own  expense,  deliver  its  proportion  of  the  differ- 
ent kinds  of  coal  in  the  different  markets  at  such  times  and  to 
such  parties  as  the  committee  should  from  time  to  time  direct. 
The  committee  was  authorized  to  adjust  the  prices  of  coal  in 
the  different  markets  and  the  rates  of  freight,  and  to  enter 
into  contracts  to  promote  the  interests  of  the  parties.  While 
the  parties  were  permitted  to  sell  coal  themselves,  it  was  only  to 
the  extent  of  their  fixed  proportion,  and  at  the  prices  adjusted 
by  the  committee.  It  was  also  provided  that  the  sales  agent 
in  New  York  state  should  direct  a  suspension  of  shipment  or 
deliveries  of  coal  by  any  party  beyond  such  party's  proportion. 
Detailed  reports  of  the  business  were  to  be  made  by  the  com- 
panies to  the  general  sales  agent,  and  each  party  bound  itself 
not  to  cause  or  permit  any  coal  to  be  shipped  or  sold  other- 
wise than  as  agreed  upon. 

The  validity  of  this  combination  was  challenged  in  an  action 
upon  a  draft  for  a  balance  found  to  be  due  against  one  of  the 
parties  to  the  agreement.^    The  combination  was  held  illegal. 

^  Morris  Run  Coal  Ca  v,  Barclay  trade  and  its  injury  to  the  public  is 

Coal  Ca  (1871),  68  Pa.  St  17a  thus  clearly  set  forth  by  the  referee: 

^  "  The  referee  found  that  the  stat-  These  corporations  (he  says)  repre- 
ute  of  New  York  is, 'if  two  or  more  sented  almost  the  entire  body  of 
persons  shall  conspire/  first,  *  to  com-  bituminous  coal  in  the  northern 
mit  any  offense; '  second,  'to  commit  part  of  the  state.  By  combination 
any  act  injurious  to  the  public  between  themselves  they  had  the 
health,  to  public  morals,  or  to  trade  power  to  control  the  entire  market 
or  commerce,  they  shall  be  deemed  in  that  district  And  they  did  con- 
guilty  of  a  misdemeanor.'  The  ref-  trol  it  by  a  contract  not  to  ship  and 
eree  found,  as  his  conclusion  upon  sell  coal  otherwise  than  as  therein 
the  whole  case,  that  the  contract  was  provided.  And  in  order  to  destroy 
void  by  the  statute,  and  void  at  com-  competition  they  provided  for  an 
mon  law,  as  against  public  policy,  arrangement  with  dealers  and  ship- 
The  restraint  of  the  contract  upon  pers  of  anthracite  coaL    They  were 
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The  court  said:  "The  effects  prod ucted  on  the  public  interests 
lead  to  the  consideration  of  another  feature  of  great  weight  in 
determining  the  illegality  of  the  contract,  to  wit:  the  combina- 
tion resorted  to  by  these  five  companies.  Singly,  each  might 
have  suspended  deliveries  and  sales  of  coal  to  suit  its  own  in- 
terests and  might  have  raised  the  price,  even  though  this  might 
have  been  detrimental  to  the  public  interest.  There  is  a  cer- 
tain freedom  which  must  be  allowed  to  every  one  in  the  man- 
agement of  his  own  affairs.  When  competition  is  left  free, 
individual  error  or  folly  will  generally  find  a  correction  in  the 
conduct  of  others.  But  here  is  a  combination  of  all  the  com- 
panies operating  in  the  Blossburg  and  Barclay  mining  regions 
and  controlling  their  entire  productions.  They  have  combined 
together  to  govern  the  supply  and  the  price  of  coal  in  all  the 
markets  from  the  Hudson  to  the  Mississippi  rivers,  and  from 
Pennsylvania  to  the  lakes.  This  combination  has  a  power  in 
its  confederated  form  which  no  individual  action  can  confer. 
The  public  interest  must  succumb  to  it,  for  it  has  left  no  com- 
petition free  to  correct  its  baleful  influence.  When  the  supply 
of  coal  is  suspended  the  demand  for  it  becomes  importunate 
and  prices  must  rise.  Or  if  the  supply  goes  forward  the  price 
fixed  by  the  confederates  must  accompany  it.  The  domestic 
hearth,  the  furnaces  of  the  iron  master,  and  the  fires  of  the 
manufacturer,  all  feel  the  restraint,  while  many  dependent 
hands  are  paralyzed  and  hungry  mouths  are  stinted.    The  in- 

thereby   prohibited    from   selling  on  the  trade  in  bituminous  coal  was 

under  prices  to  be  fixed  by  a  com-  by  this  contract  as  wide  and  exten- 

mittee  representing  each  company,  sive  as  the  market  of  the  articla    It 

And  they  were  obliged  to  suspend  already  embraced  the  state  of  New 

shipments  upon  notice  from  an  agent  York,  and  was  intended  and  no  doubt 

that  their  allotted  share  of  the  mar-  did  affect  the  market  in  the  western 

ket  had  been  forwarded  or  sold.    In-  states.  It  is  expressly  stipulated  that 

stead  of  regulating  the  business  by  the  parties  to  this  contract  shall  not 

natural  laws  of  trade,  to  wit,  those  be  considered  as  partners.  The  agree- 

of  demand  and  supply,  these  com-  ment  was  not  entered  into  for  the 

panies   entered    into   a   league,  by  purpose  of  aggregating  the  capital 

which  they  could  limit  the  supply  of  the  several  companies,   nor  for 

below  the  demand  in  order  to  en-  greater  facilities  for  the  transaction 

hance  the  price.    Or  if  the  supply  of  their  business,  nor  for  the  protec- 

was  greater  than  the  demand,  they  tion  of  themselves  by  a  reasonable 

could  nevertheless  compel  the  pay-  restraint,  as  to  a  limited  time  and 

ment  of  the  price  arbitrarily  fixed  by  space,  upon  others  who  might  inter- 

the  joint  committee.    The  restraint  fere  with  their  businesa" 
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fluence  of  a  lack  of  supply  or  a  rise  in  the  price  of  an  article 
of  such  prime  necessity  cannot  be  measured.  It  permeates  the 
entire  mass  of  community  and  leaves  few  of  its  members  un- 
touched by  its  withering  blight.  Such  a  combination  is  more 
than  a  contract  —  it  is  an  offense."* 

§  697.  Combination  of  milli  dealers.' — A  large  number  of 
milk  dealers  and  parties  engaged  in  the  creamery  and  milk 
business  in  the  state  of  New  York  organized  a  corporation 
called  the  Milk  Exchange,  the  object  of  which  was  to  fix  the 
price  at  which  milk  should  be  purchased  by  the  stockholders 
of  the  company,  who  were  the  dealers  in  question.' 

^Upon  another  point  in  the  case  able  from  Fackney  v.  Beynoos,  4 
the  court  said:  "A  second  question  Burr.  2069;  Petrie  v.  Hannay, 3 Term 
is,  whether  the  biU  drawn  in  this  R.  418;  Lestapies  v.  In  graham.  8upra; 
case  by  the  general  sales  agent  on  Thomas  v.  Brady,  10  Barr,  164,  cases 
the  Barclay  Coal  Company,  in  favor  where  the  action  was  not  upon  the 
of  the  Morris  Run  Coal  Company,  to  illegal  contract,  or  upon  an  instni- 
equalize  prices  upon  a  settlement  ment  in  execution  of  it,  but  was 
under  the  contract,  is  such  an  inde-  founded  upon  a  new  consideration, 
pendent  cause  of  action  as  will  sup-  The  distinction  is  well  stated  by 
port  the  suit.  When  a  bill,  note  or  Judge  Washington,  in  Toler  v.  Arm- 
bond  is  but  an  instrument  to  execute  strong.  4  Wash.  C.  C.  R.  297,  affirmed 
an  illegal  contract,  it  is  tainted  by  in  the  supreme  court  of  the  United 
the  illegality  and  cannot  be  recov-  States  (11  Wheat.  258).  The  present 
ered.  The  illegal  consideration  enters  case  is  free  from  difficulty,  the  money 
directly  into  the  instrument,  and  is  represented  by  the  bill  arising  di- 
followed  up  because  the  law  will  not  rectly  upon  the  contract  to  be  paid 
permit  itself  to  be  violated  by  mere  by  one  party  to  another  party  to  the 
indirection.  This  is  the  principle  contract  in  execution  of  its  terms, 
mentioned  in  the  cases  of  Steers  v.  The  bill  itself  is  therefore  tainted  by 
Lashley,  6  Term  R.  61 ;  Swan  v.  Scott,  the  illegality,  and  no  recovery  can  be 
11  S.  &  R.  155;  Stanton  v.  Allen,  5  had  upon  it." 

Denio,  484;  Fisher  v.  Bridges,  3  E.  &  >  People  v.  Milk  Exchange  (1895), 
R  642;  Lestapies  v.  Ingraham,  5  Barr,  145  N.  Y.  267,  39  N.  E.  R  106a 
71.  In  the  last  case,  Gibson,  C.  J.,  '  The  purpose  of  the  incorporation 
says:  *  The  solemnity  of  the  security  was  stated  by  the  court  of  appeals  aa 
would  not  preclude  an  inquiry  into  follows:  "The  defendant  was  organ- 
the  consideration  of  it  had  it  been  ized  on  the  21st  day  of  October,  1882, 
illegal;  *  and  in  Swan  v.  Scott,  Dun-  for  the  purpose,  as  stated  in  its  cer> 
can,  J.,  said  of  a  bond,  *  there  the  tificate  of  incorporation,  *  of  buying 
illegal  consideration  is  the  sole  basis  and  selling  of  milk  at  wholesale  and 
of  the  bond,  and  there  can  be  no  re-  retail,  the  purchase  of  dairies  of  milk 
covery.*  In  the  present  case  the  bill  when  deemed  advisable,  and  the  sale 
itself  refers  directly  to  the  equaliza-  of  the  same  to  milk  dealers.'  The 
tion  account,  and  was  given  in  im-  complaint  charges  that  the  def end- 
mediate  execution  of  the  contract  ant  was  not  engaged  in  this  busi- 
This  being  the  case,  it  is  distinguish-  neas.    Upon  the  trial,  at  the  close 
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It  was  apparent  from  the  evidence  that  the  exchange  was 
the  instrument  of  the  retail  dealers  and  used  by  them  for  the 
purpose  of  regulating  the  price  of  milk.  The  combination  was 
held  unlawful  as  being  in  restraint  of  trade  and  contrary  to- 
public  policy;  the  couft  saying':  "It  appears  to  us  that  a  case 
is  presented  in  which  the  jury  might  have  found  that  the  com- 
bination alluded  to  was  inimical  to  trade  and  commerce,  and 
therefore  unlawful.  It  may  be  claimed  that  the  purpose  of 
the  combination  was  to  reduce  the  price  of  milk,  and  that,  it 
being  an  article  of  food,  such  reduction  was  not  against  public 

of  the  evidence,  it  was  conceded  by  their  commissioDs.  Numerous  wit- 
both  counsel  for  the  plaintiff  and  nesses  speak  of  their  arrangement 
for  the  defendant  that  the  question  made,  or  attempted  to  be  made,  with 
whether  the  defendant  had  been  en-  the  exchange  for  the  sale  of  milk; 
gaged  in  buying  or  selling  milk,  and  in  each  case  it  was  directly 
under  the  evidence,  was  a  question  stated  that  the  exchange  did  not  buy 
of  law  for  the  court,  and  not  for  the  milk;  that  they  merely  looked  up  a 
jury.  We  so  understand  the  evi-  dealer  who  would  purchase  it  at  the 
denca  There  is  no  conflict,  and  we  exchange  price,  and  that  they  guar- 
have  but  to  ascertain  the  meaning  antied  the  collection  for  three  per 
and  intention  of  the  witnesses.  The  cent  commission.  We  think,  there- 
plaintiff*s  chief  witness  was  Wood-  fore,  that  there  can  be  no  questioni 
hull,  the  secretary  and  treasurer  of  as  to  the  meaning  of  the  witness 
the  defendant.  In  his  testimony  he  Woodhull  as  to  the  expression  made 
makes  use  of  the  expression  that  use  of  by  him  above  referred  to,  for 
the  exchange  'has  bought,  and  sold  he  immediately  proceeded  to  explain 
milk ;  *  but  he  then  proceeds  to  state  how  the  milk  was  purchased  and 
that  he  is  familiar  with  the  opera-  sold;  and  this  evidence  establishes 
tions  of  the  Milk  Exchange  in  buy-  the  fact  that  the  milk  was  not  pur- 
ing  milk  of  the  farmers  and  selling  chased  by  the  exchange,  but  that  it 
it  to  dealers,  and  then  states  the  was  sold  in  the  manner  described  for 
manner  in  which  the  business  was  the  commission  stated.  The  trans- 
conducted.  He  says:  '  It  is  this:  A  actions,  therefore,  constituted  a  com- 
farmer  brings  his  dairy  into  the  ex-  mission  business,  and  were  not, 
change  to  be  sold.  I  go  out  and  find  strictly  speaking,  the  'buying  and 
him  a  dealer  who  can  use  the  milk,  selling  of  milk  at  wholesale  and  re- 
and  write  the  farmer  how  to  mark  tail'  Whether  the  engaging  in  a. 
his  milk.  I  make  the  collection  of  commission  business,  such  as  we 
the  dealer  and  pay  it  to  the  farmer,  have  described,  is  authorized  by  the 
and  we  guaranty  him  the  collection.'  defendant's  charter  we  do  not  deem 
He  further  testified  that  the  com-  it  necessary  now  to  determine.  It 
missionwas  three  per  cent;  that  the  may  be  that  the  commission  busi- 
milk  was  never  shipped  to  the  ex-  ness  is  so  closely  allied  to  that  of 
change,  but  was  shipped  directly  to  buying  and  selling  as  to  make  the 
the  dealer;  that  they  sold  the  milk  former  legitimate  and  permissible 
for  the  farmer  at  the  exchange  price,  under  the  defendant's  certificate  of 
which  they  guarantied  to  collect  incorporation.*'  Ford  v,  Chicago,  eta 
and  turn  over  to  the  farmer,  less  Ass'n  (1895),  155  UL 166, 89  N.  E.  R.  65L 
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policy.  But  the  price  yras  fixed  for  the  benefit  of  the  dealers, 
a^nd  not  the  consumers,  and  the  logical  effect  upon  the  trade 
of  so  fixing  the  price  by  the  combination  was  to  paralyze  the 
production  and  limit  the  supply,  and  thus  leave  the  dealers  in 
a  position  to  control  the  market,  and,  at  their  option,  to  en- 
hance the  price  to  be  paid  by  the  consumers." 

§  598.  Combination  of  candle-makers.^  —  An  unincorpo- 
rated association  was  organized  called  "The  Candle  Manu- 
facturers'* Association,"  which  included  the  manufacturers  of 
ninety-five  per  cent,  of  a  certain  variety  of  candles  in  a  certain 
portion  of  the  United  States.  Its  object  was  to  increase  the 
price  and  decrease  the  manufacture  of  candles  in  the  territory 
covered  by  the  agreement,  and  is  found,  as  a  fact,  to  have  had 
that  effect  during  the  whole  existence  of  the  association.  The 
members  composing  the  association  were  required  to  pay  into 
its  treasury  two  and  one-half  cents  per  pound  on  every  pound 
of  candles  disposed  of  on  their  own  account  within  the  terri- 
tory. But  neither  was  bound  to  operate  his  factory;  and 
whether  he  did,  or  did  not,  he  received  at  stated  times  his  pro- 
portion of  the  profits  of  the  pool,  which  was  based  upon  the 
business  that  had  been  done  by  him  in  previous  years,  thus 
making  it  to  the  interest  of  each  member  to  operate  his  factory 
when  the  price  of  candles  was  high,  and  to  remain  idle  when 
the  price  was  low. 

An  Ohio  corporation  became  a  member  of  the  association, 
l)ut  shortly  withdrew,  and  brought  suit  against  the  members 
composing  the  committee  for  a  certain  share  of  the  profits 
olairaed  to  be  due. 

,  The  combination  was  held  to  be  contrary  to  public  policy, 
and  that  no  recovery  could  be  had;  the  court  saying:  "No  re- 
covery can  be  had  except  by  giving  effect  to  the  terms  of  the 
agreement.  The  action  is,  in  substance,  a  suit  against  the  as- 
sociation to  recover  a  sum  due  the  plaintiff  under  the  terms  on 
which  the  association  was  formed.  The  committee  represent 
the  association.  And  a  judgment  against  them  is  a  judgment 
against  it.  If,  as  claimed  by  the  defendants,  a  member  could 
not  withdraw  from  the  association  until  the  six  years  had  ex- 
pired, then  the  committee,  as  representing  the  association,  had 
a  defense  on  which  they  might  have  relied,  had  the  objects  of 

I  Emery  et  al.  v.  Ohio  Candle  Ca  (1800),  47  Ohio  St  320,  24  N.  E.  B.  6ea 
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the  association  been  perfectly  legitimate.  But  should  a  court 
be  called  on  to  consider  any  defense  as  long  as  the  claim  itself 
is  based  upon  an  agreement  to  which  it  can  give  no  counte- 
nance? It  must  be  observed  that  the  withdrawal  of  the  plaint- 
iff was  not  at  a  time,  nor  under  circumstances,  that  could  give 
to  it  the  merits  of  repentance.  It  had  passed  beyond  where 
it  might,  by  withdrawal,  have  secured  the  aid  of  a  court  in  re- 
covering what  it  had  advanced  in  furtherance  of  an  illegal 
object.    Its  suit  is  to  recover  its  portion  of  the  ill-gotten  gains." 

§  599.  Combination  among  buyers  of  sheep.^  —  Certain 
brokers  and  dealers  in  sheep  and  lambs  organized  an  associa- 
tion for  the  avowed  purpose  of  guarding  and  protecting  their 
business  interests  from  loss  by  unreasonable  competition;  by 
the  terms  of  the  agreement  they  were  to  pool  their  commis- 
sions except  such  commissions  as  were  to  be  paid  to  a  certain 
Butchers'  Association,  and  an  agreement  was  entered  whereby 
the  association  of  brokers  and  dealers  in  shipping  were  to  sell 
only  to  the  butchers  who  were  members  of  the  Butchers'  As- 
sociation, and  the  butchers  on  their  side  were  to  buy  only  of 
the  brokers  belonging  to  the  Brokers'  Association. 

The  combinations  and  agreements  were  held  illegal  on  the 
ground  that  their  purpose  was  to  control  the  markets,  fix  prices 
and  destroy  competition.  "  The  real  purpose  and  intent  of  the 
agreement  was  to  suppress  competition  in  an  article  of  food, 
and  as  such  agreements  tend  to  enhance  the  price,  they  are  re- 
garded as  detrimental  to  the  public  interest  and  forbidden  by 
public  policy.  That  such  agreements  are  illegal  and  void  has 
been  settled  by  the  decisions  of  the  courts  from  the  earliest 
times.  These  authorities  are  to  be  found  in  the  learned  opin- 
ion below,  and  upon  the  briefs  of  counsel  in  this  court,  but  I 
do  not  consider  it  necessary  to  refer  to  them  further,  or  to  dis- 
cuss the  question  at  length,  for  the  reason  that  at  this  very 
term  of  the  court  the  whole  question  has  been  examined,  elabo- 
rately discussed  and  decided  in  another  case.^  Courts  will  not 
aid  parties  seeking  to  enforce  such  an  agreement,*  irrespective 
of  the  question  w^hether  in  fact  it  produced  the  evil  results  to 

1  Judd   V.  Harrington  (1893),  139       »  Leonard  v.  Poole  (1889),  114  N.  Y. 
N.  Y.  105,  34  N.  R  R  790.  371,  21  N.  E.  R.  707. 

2  People  V.  Sheldon  (1898),  66  Hun, 
59a 
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which  it  tended  or  was  harmless.  It  is  said  that  the  purpose 
was  to  facilitate  the  transaction  of  business  and  save  useless 
expense.  It  is  quite  likely  that  the  agreement  did  enable  the 
parties  to  transact  their  business  with  less  labor  and  expense, 
and  that  may  be  said  of  nearly  all  combinations;  but  that  cir- 
cumstance cannot  save  them  from  condemnation  when  they 
tend  to  prejudice  the  public.  The  illegal  character  of  the 
agreement  appeared  upon  its  face,  and  was  a  necessary  legal 
conclusion  from  its  provisions."^ 

§600.  Combination  of  salt  producers .2— Some  thirty  or 
more  salt  producers  formed  an  unincorporated  association  for 
the  purpose  of  controlling  the  manufacture  and  sale  of  salt  in 
certain  districts.  Among  the  articles  of  the  association  was 
the  following:  "It  shall  be  the  duty  of  the  directors  to  regu- 
late the  price  and  grades  of  salt,  and  settle  all  disputes  and 
questions  in  regard  to  the  same ;  also  to  employ  an  agent  or 
agents,  who  shall  be  governed  by  them  in  all  matters  pertain- 
ing to  the  business  of  the  company."  ..."  Each  member 
of  the  association  binds  himself  to  sell  salt  only  at  retail,  and 
then  only  to  actual  consumers  at  the  place  of  manufacture, 
and  at  such  prices  as  may  be  fixed  by  the  directors  from  time 
to  time."  The  agreement  was  held  void  as  against  public  pol- 
icy, as  tending  to  establish  a  monopoly  and  destroying  com- 
petition in  trade. 

"  Public  policy  unquestionably  favors  competition  in  trade,  to 
the  end  that  its  commodities  may  be  afforded  to  the  consumer 
as  cheaply  as  possible,  and  is  opposed  to  monopolies,  which  tend 
to  advance  market  prices,  to  the  injury  of  the  general  public. 
We  think  the  contract  before  us  should  not  be  enforced.  By  it 
all  the  salt  manufacturers  (with  one  or  two  exceptions)  in  a  large 
salt-producing  territory,  and  whose  aggregate  annual  produce 
is  about  one  hundred  and  forty  thousand  barrels,  have  combined 
for  the  expressed  purpose  of  regulating  the  *  price  and  grade  of 
salt.'  A  board  of  directors  is  chosen.  All  salt  made  or  owned 
by  the  members,  as  soon  as  packed  into  barrels,  is  placed  under 
the  control  of  the  directors.  '  The  manner  and  time  of  receiv- 
ing and  distributing  salt  shall  be  under  the  control  of  the  di- 

1  From  opinion  of  court  of  appeals       '  Central  Ohio  Salt  Ca  v.  Guthrie^ 
by  O^Brien,  J.,  in  Judd  v.  Harrington,    85  Ohio  St  666. 
suprcu 
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rectory/  ^Each  member  of  the  association  binds  himself  to 
sell  salt  only  at  retail,  and  then  only  to  actual  consumers  at  the 
place  of  manufacture,  and  at  such  prices  as  may  be  fixed  by  the 
directors  from  time  to  time.'  The  directors  make  monthly  re- 
ports of  sales,  and  pay  over  the  proceeds  to  the  members,  in 
proportion  to  the  amount  of  salt  received  from  each.  The  clear 
tendency  of  such  an  agreement  is  to  establish  a  monopoly 
and  to  destroy  competition  in  trade,  and  for  that  reason,  on 
grounds  of  public  policy,  courts  will  not  aid  in  its  enforcement. 
It  is  no  answer  to  say  that  competition  in  the  salt  trade  was 
not  in  fact  destroyed,  or  that  the  price  of  the  commodity  was 
not  unreasonably  advanced.  Courts  will  not  stop  to  inquire  as 
to  the  degree  of  injury  inflicted  upon  the  public;  it  is  enough 
to  know  that  the  inevitable  tendency  of  such  contracts  is  in- 
jurious to  the  public.  Nor  is  this  agreement  within  the  prin- 
ciple which  permits  a  person  to  bind  himself  not  to  engage  in 
trade  at  a  particular  place.  Here  the  restraint  was  general. 
A  member  of  this  association,  under  this  agreement,  could  not 
engage  in  the  traflSo  at  any  place  during  the  life  of  the  associa- 
tion, except  only  to  retail  to  actual  consumers  at  the  place  of 
manufacture,  and  then  only  from  salt  in  bulk,  and  at  the  price 
named  by  the  company.  It  is  also  claimed  on  behalf  of  the 
plaintiff  that  this  agreement  does  not  affect  the  right  of  the 
members  to  continue  the  industry  in  which  they  are  engaged 
without  restraint;  that  the  company  cannot  control  or  limit 
the  amount  of  salt  to  be  manufactured,  and  therefore  the  con- 
tract does  not  injuriously  affect  the  interests  of  labor.  We 
think  that  the  provision  that '  the  manner  and  time  of  receiv- 
ing and  distributing  salt  shall  be  under  the  control  of  the  di- 
rectory '  confers  upon  the  company  ample  power  to  embarrass 
the  freedom  of  the  members  as  to  the  quantity  of  salt  which 
they  might  wish  to  manufacture.  There  is  no  agreement  that 
the  company  will  receive  all  the  salt  manufactured,  and  at  the 
time  when  it  may  be  ready  for  sale."  ^ 

§601.  Combination  of  local  grocerynien.* — Certain  local 
grocery  men  in  a  small  town  in  Iowa  entered  into  an  agree- 
ment whereby  they  pledged  themselves  to  buy  no  more  butter, 
and  to  take  no  more  butter  in  trade  except  for  their  family  use. 

1  From  opinion  of  court  by  Mcll-    al.  ( 1891),  83  Iowa,  150,  48  N.  W.  R 
vaine,  J.  1074, 

'  D.  &  E.  Chapin  y.  Brown  Bro&  et 
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They  abandoned  that  portion  of  their  business  in  favor  of  a 
particular  firm,  this  firm  agreeing  to  open  rooms  and  appoint 
an  agent  for  the  buying  of  butter,  and  to  have  exclusive  control 
of  the  same.  It  did  not  appear  from  the  agreement  that  any 
consideration  passed  to  the  grocerymen  who  abandoned  the 
business  of  buying  butter,  and  the  agreement  was  held  void  on 
the  ground  that  there  was  no  consideration  for  such  contract, 
and  also  because  it  was  against  public  policy  as  tending  to 
monopolize  the  butter  trade  in  the  locality  mentioned  and  de- 
stroy competition. 

"  The  agreement  is  against  public  policy.  It  plainly  tends 
to  monopolize  the  butter  trade  at  Storm  Lake  and  destroy  com- 
petition in  that  business.  It  is  not  necessary  that  the  enforce- 
ment of  the  agreement  would  actually  create  a  monopoly  in 
order  to  render  it  invalid,  and  surely  where  all  the  dealers  in 
a  commodity  in  a  certain  locality  agree  to  quit  the  business, 
and  the  plaintiffs  are  installed  as  the  only  dealers  in  that  line, 
the  tendency  is,  for  a  time  at  least,  to  destroy  competition,  and 
leave  the  plaintiffs  as  the  only  dealers  in  that  species  of  prop- 
erty in  that  locality.    Such  contracts  cannot  be  enforced."  ^ 

§  603.  Combination  of  carbon  manufactarers.^ — Several 
manufacturers  of  carbon  entered  into  an  agreement  whereby 
a  certain  party  was  made  trustee  for  the  management  and 
control  of  the  business  of  manufacturing  and  selling  carbons. 
"  The  scheme  of  the  parties  to  the  combination  was  to  vest  in 
a  common  trustee  the  management  and  control  of  the  business 
of  manufacturing  and  selling  carbons  for  electric  lighting  there- 
tofore carried  on  separately  by  the  companies  forming  the  com- 
bination. To  this  end  the  several  companies  were  to  lease  to  the 
trustee  their  respective  factories  and  to  operate  them  under  the 
direction  of  the  trustee,  who  was  to  designate  the  kind  of  goods 
to  be  manufactured,  fix  the  prices  at  which  and  the  persons  ta 
whom  they  should  be  sold,  purchase  all  materials  and  supplies, 
collect  the  bills  and  pay  out  of  the  common  fund  the  cost  of 
production,  and  divide  the  net  proceeds  and  profits  of  the  busi- 
ness between  the  several  parties  to  the  combination  in  a  ratio 
fixed  by  the  contracts  of  the  respective  companies  with  the 
trustee." 

1  From  opinion  of  the  court  by  Millan  (1890),  119  N.  Y.  46, 28  N.  E.  R, 
Bothrock,  J.  530;  affirming  6  N.  T.  Supp.  48a 

2  Pittsburg  Carbon  Ckx  (Ltd.)  v.  Mc 
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A  receiver  was  appointed  for  the  property  and  assets  of  the 
trusteeship,  and  in  the  administration  of  the  estate  the  receiver 
sought  to  enforce  a  certain  claim  for  goods  sold  and  delivered, 
and  it  was  decided  that  while  the  agreement  constituting  the 
trusteeship  might  be  illegal  and  void,  the  receiver,  as  the  rep- 
resentative of  innocent  creditors  of  the  combination,  could  en- 
force the  claim  J 

§  603.  Combination  of  lumber  manafactnrers.^  —A  com** 
bination  among  manufacturers  of  lumber  in  a  certain  district 
of  California  was  effected  in  the  following  manner:  One  of 
the  companies  owning  certain  saw-mills  leased  all  the  mills  that 
it  could  lease,  and  where  leases  could  not  be  made  it  entered 
into  contracts  with  parties  owning  mills  whereby  they  agreed 
to  make  a  delivery  to  the  corporation  first  named  of  a  certain 

^  The  coui't  in  its  opinion  said:  "  It  eeiver  of  an  insolvent  individual  or 
is  claimed  that  no  action  could  have  corporation,  in  the  interest  of  cred* 
been  maintained  by  the  trustee  rep-  iters,  to  disaffirm  dealings  of  the 
resenting  the  trust  combination  debtor  in  fraud  of  their  rights.  Gii- 
against  the  Brush  Electric  Light  lett  v.  Moody  (1850),3  N.  Y.  479;  Por- 
Company  to  recover  the  purchase  ter  v.  Williams  (1853),  9  N.  Y.  142; 
price  of  the  carbons,  for  the  reason  Curtis  v.  Leavitt  (1857),  15  N.  Y.  9, 
that  the  illegality  of  the  comblna-  108.  Assuming  that  the  trustee 
tion  would  have  constituted  a  good  could  not  have  recovered  of  the- 
defensa  Assuming  this  predicate,  it  Brush  Eleotric  Light  Company,  for 
is  then  asserted  that  the  receiver  the  reasons  suggested,  it  would  be  a 
stands  in  the  same  position,  and  his  very  strange  application  of  the  doc- 
title  is  subject  to  the  same  infirmity,  trine  that  no  right  of  action  can 
as  that  of  the  combination  which  he  spring  from  an  illegal  transaction 
represents.  Without  considering  the  which  should  deny  to  innooent  cred- 
assumption  upon  which  the  proposi-  iters  of  the  combination,  or  to  the 
tion  is  based,  it  is  a  sufficient  an-  receiver  who  represents  them,  the 
swer  to  the  proposition  asserted  that  right  to  have  the  debt  collected  and 
the  receiver  unites  in  himself,  not  applied  in  satisfaction  of  their  claim, 
only  the  right  of  the  trust  combina-  The  just  rule  of  the  common  law, 
tion,  but  the  right  of  creditors,  and  that  the  courts  will  not  lend  their 
that  he  may  assert  a  cl&im,  as  rep-  aid  to  enforce  illegal  transactions  at 
resenting  creditors,  which  he  might  the  instance  of  a  party  to  the  illegal- 
be  unable  to  assert  as  a  representa-  ity,  would  be  misapplied  if  permitted 
ti ve  of  the  combination  merely.  The  to  be  used  to  prevent  the  recovery 
general  rule  is  well  established  that  a  and  application  of  the  fruits  of  the 
receiver  takes  the  title  of  the  corpo-  transaction  for  the  payment  of  hon- 
ration  or  individual  whose  receiver  est  creditors.  We  think  the  judg- 
he  is,  and  that  any  defense  which  ment  is  right,  and  it  should  there- 
would  have  been  good  against  tlee  fore  be  affirmed." 
former  may  be  asserted  against  the  ^  Santa  Clara  Valley  Mill  &  Lum- 
latter.  But  there  is  a  well-recog-  ber  Co.  v.  Hayes  et  al.,  76  Cal.  387, 18 
sized  exception,  which  permits  a  re-  Paa  R.  891. 
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amount  of  lumber  at  a  certain  price,  and  also  agreed  not  to 
manufacture  and  sell  any  lumber  in  certain  specified  counties, 
during  the  period  covered  by  the  agreement,  to  any  other  party 
under  penalty  of  so  many  dollars  per  thousand  feet  so  sold, 
which  penalty  was  payable  to  the  corporation  first  named. 
The  object  and  purpose  was  to  form  a  combination  in  order 
that  the  price  of  lumber  might  be  increased  and  the  amount 
manufactured  limited. 

The  combination  was  held  illegal,  and  the  agreement  was 
held  void  as  against  public  policy,  the  court  saying:  "Here 
it  (plaintiff)  entered  into  a  contract  with  the  object  and  view 
to  suppress  the  supply  and  enhance  the  price  of  lumber  in  four 
counties  of  the  state.  The  contract  was  void  as  being  against 
public  policy,  and  the  defendants,  as  they  had  a  right  to  do, 
repudiated  the  contract." 

The  court  went  on  to  say  that  the  corporation  obtaining  the 
leases  and  contracts  "had  an  undoubted  right  to  purchase  any 
or  all  of  the  lumber  it  chose,  and  to  sell  at  such  prices  and 
places  as  it  saw  fit;  but  when  as  a  condition  of  purchase  it 
bound  its  vendor  not  to  sell  to  others  under  a  penalty,  it  tran- 
scended a  rule  the  adoption  of  which  has  been  dictated  by  the 
experience  and  wisdom  of  ages  as  essential  to  the  best  inter- 
ests of  the  community,  and  as  necessary  to  the  protection  alike 
of  individuals  and  legitimate  trade.  With  the  results  naturally 
flowing  from  the  laws  of  demand  and  supply,  the  courts  have 
nothing  to  do;  but  when  agreements  are  resorted  to  for  the 
purpose  of  taking  trade  out  of  the  realm  of  competition,  and 
thereby  enhancing  or  depressing  prices  of  commodities,  the 
courts  cannot  be  successfully  invoked,  and  their  execution  will 
be  left  to  the  volition  of  the  parties  thereto."  ^ 

^  As  regards  the  divisibility  of  the  ment  to  sell.  Under  the  findings  of 
contract  the  court  said:  "It  is  claimed  the  court,  however,  the  illegality  in* 
by  appellant  that  the  contract  is  di-  heres  in  the  consideration.  The  very 
visible,  and  the  first  part  can  stand  essence  and  mainspring  of  the  agree- 
though  the  latter  be  illegal  If  the  ment  —  the  illegal  object  — '  was  to 
whole  vice  of  the  contract  was  em-  form  a  combination  among  all  the 
bodied  in  the  promise  of  the  defend-  manufacturers  of  lumber  at  or  near 
ants  not  to  sell  lumber  to  other  per-  Felton  for  the  sole  purpose  of  In- 
sons,  the  illegality  would  lie  in  the  creasing  the  price  of  lumber,  limit- 
promise  alone,  and  it  might  be  con-  ing  the  amount  thereof  to  be  manu- 
tended  with  great  force  that  this  factured,  and  give  plaintiff  control 
promise  was  divisible  from  the  agree-  of  all   lumber   manufactured,'  etc 


§  604.]  8IMFLS  OOMBINATIONS.  645 

§  604.  Combination  of  wire  cloth  manufactarers.^ — Three 
corporations  and  two  copartnerships,  all  engaged  in  the  manu- 
facture and  sale  of  wire  cloth,  entered  into  a  combination  for 
the  avowed  object  of  regulating  the  price  of  their  product;  they 
formed  an  association  and  agreed  to  abide  by  certain  schedules 
of  prices,  and  engaged  that  they  "  will  sell  no  cloth  at  less  than 
the  prices  set  forth ; "  and  to  insure  the  observance  of  the  agree- 
ment subjected  themselves  to  a  heavy  penalty  for  its  violation. 

In  holding  the  combination  illegal  the  court  said:  "The  de- 
clared purpose  of  the  agreement  is  to  enable  the  association,  as 
between  its  members,  to  'regulate  the  price'  of  the  commodity 
in  which  they  deal,  and  this  result  is  accomplished  by  empower- 
ing the  association  to  fix  a  price,  and  by  binding  its  members, 
under  a  penalty,  not  to  sell  below  the  sum  so  prescribed.  Since 
all  the  members  are  to  sell  for  the  same  price,  of  course  com- 
petition between  them  is  impossible;  and,  havmg  power  to  fix 
the  price,  they  will  be  impelled  by  the  irresistible  operation  of 
self-interest  to  raise  that  price  to  the  highest  attamable  figure. 
Here,  then,  is  an  agreement  of  which  the  inevitable  effect  is,  in 
conformity  with  its  proclaimed  design,  to  restnct  competition 
in  trade,  and  to  arbitrarily  enhance  the  price  of  a  commodity  of 
commerce.  That  such  a  contract  is  repugnant  to  public  policy, 
and  so  unlawful,  is  a  settled  principle  in  the  jurisprudence  of 
this  country.  The  people  have  a  right  to  the  necessaries  and 
conveniences  of  life  at  a  price  determined  by  the  relation  of 
suppl}''  and  demand,  and  the  law  forbids  any  agreement  or  com- 
bination whereby  that  price  is  removed  beyond  the  salutary 
influence  of  legitimate  competition."* 

This  being  the  inducement  to  the  from  the  bad,  or  rather  the  bad  en- 
agreement,  and  the  sole  object  in  ters  into  and  permeates  the  whole 
Tiew,it  cannot  be  separated  and  leave  contract,  so  that  none  of  it  can  be 
aoy  subject-matter  capable  of  en-  said  to  be  good,  and  therefore  the  sub- 
f  orceraent,  as  was  done  in  Granger  ject  of  an  action." 
V.  Empire  Ca  (1881),  59  CaL  678;  iDe  Witt  Wire  Qoth  Ca  v.  N.  J. 
TreadweU  v.  Davis  (1868),  34  CaL  601,  Wire  Cloth  Ca  (1891),'  14  N.  Y.  Supp. 
and  Jackson  v.  Shawl  (1865),  29  (}aL  277. 

267.    The  case  falls  within  the  rule  >  The  general  principles  announced 

of  Valentine  v.  Stewart  (I860),  15  CaL  by  the  court  in  the  text  are  sustained 

887;  Proet  v.  More  (1870),  40  CaL  847;  by  the  following  cases:  Santa  Clara, 

More  V.  Bonnet  (1870),  40  CaL  251;  eta  Ca  v.  Hayes,  76  CaL  887, 18  Paa 

Torbes  ▼.  McDonald  (1880),  54  CaL  R.  891;  City  of  St  Louis  v.  Gas  Ca, 

fl8;  Amot  v.  Coal  Ca  (1877),  68  N.  Y.  70  Ma  69;  Central  Ohio  Salt  Ca  v. 

doa    The  good  cannot  be  separated  Guthrie  (1880),  35  Ohio  St  666;  Ricb- 
35 
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After  reviewing  the  authorities  at  somo  length,  the  court 
reached  the  following  conclusion:  "Thus  by  the  overwhelm- 
ing, if  not  uniform,  current  of  authority,  the  agreement  under 
criticism  is  condemned  as  contrary  to  public  policy,  and  ille- 
gal. Nor  is  the  operation  of  the  rule  forbidding  contracts  re- 
stricting competition  and  enhancing  price  limited  to  trade  in 
the  necessaries  of  life,  but,  as  appears  from  the  citations  above^ 
extends  equally  and  alike  to  all  commodities  of  commerce. 
Neither  need  the  agreement  or  combination,  in  order  to  expose 
it  to  the  denunciation  of  the  law,  constitute  a  complete  monop- 
oly, or  effect  a  total  suppression  of  competition;  but  the  lan- 
guage of  courts  and  of  writers  is  that,  if  the  agreement  or 
combination  tends  to  monopoly,  or  reduce  or  lessen  competi- 
tion, it  is  contrary  to  public  policy  and  unlawful,  because  oper- 
ating j^r^  tanto  an  artificial  enhancement  of  price." 

§605.  Combination  of  tobacco  warehousemen.^  —  All  the 
owners  of  tobacco  warehouses  in  the  city  of  Cincinnati  entered 
into  a  written  agreement  the  object  of  which  was  to  promote 
and  protect  the  trade  and  harmonize  their  conflicting  interests. 
They  adopted  the  plan  of  pooling  a  portion  of  the  receipts  of 
the  business;  the  owner  of  each  warehouse  was  to  make  to  the 
pool  trustee  on  the  first  day  of  each  month  a  sworn  statement 
as  to  the  amount  of  business  done,  and  pay  to  the  pool  so  much 
per  package ;  at  the  end  of  the  year  the  pooled  fund  was  to  be 
distributed  in  proportion  to  the  business  ordinarily  done  by 
each  warehouse.  The  association  fixed  the  rates  for  drayage, 
storage,  inspection,  etc. 

ardson  v.  Buhl  (1880),  77  Mich.  632, 43  EL  346;  India  Bagging  Ass'n  ▼.  Kock, 

N.  W.  R   1102;  State  v.  Gk>odwill  14  La.  Ann.  164;  Hilton  v.  Eckersley 

(1889X  33  W.  Va.  179, 10  a  E.  R  285;  (1855),  6  EL  &  BL  47:  People  v.  Chi- 

Anderson  v.  Jett  (1889),  89  Ky.  375, 12  C5ago  Gas  Trust  Co.  (1889),  130  IlL  268, 

S.  W.  R  670;  Stewart  v.  Trans.  Ca  22  N.  R  R  798;  People  v.  American 

(1871),  17  Minn.  372;  People  v.  Fisher  Sugar  Reaning  Ca,  7  Ry.  &  Corp.  L.  J. 

(1835),  14  Wen.d.  1;  Hooker  et  aL  v.  83;  Watson  v.  Nav.  Ca   (1877),  5^ 

Vandewat«r    (1847),    4    Denio,    349;  How.  Pr.  348;  Murray  v.  Vanderbilt, 

Marsh  v.  Russell  (1876),  66  N.  Y.  288;  39  Barb.  140;  Wright  v.  Ryder  (1868), 

Hartford,  eta  v.  N.  Y.  eta  Ry.  Ca,  3  36  CaL  342;  Morgan  v.  Donovan  (1877), 

Rob.  415;  Amot  v.  Coal  Ca  (1877),  68  58  Ala.  242;  Nester  v.  Cont  Brewing 

N.  Y.  558;  Leonard  v.  Poole  (1889),  Ca,  161  Pa.  St  480;  Pittsburg  Carbon 

114  N.  Y.  371, 21  N.  E  R  707;  Stanton  Ca  v.  McMillin  (1890),  119  N.  Y.  46,  2a 

▼.  Allen  (1848),  5  Den.  434;  Clancy  v.  N.  K  R  580. 

Manufacturing  Ca  (1862),  62  Barb.  i  Hoffman  y.  Brooks,  23  Am.  Law 

895;  Craft  v.  McConoughy  (1875),  79  Reg.  64& 
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In  holding  the  agreement  invalid  and  the  combination  ille- 
gal, the  court  said  that  the  cases  bearing  upon  the  question 
seemed  to  separate  into  two  classes  of  cases:  "  In  one  the  ques- 
tion is  whether  the  contracting  party  has,  to  a  greater  extent 
than  fairlj''  required  for  the  protection  of  his  private  interests, 
disabled  himself  from  carrying  on  his  trade  or  business,  and 
so  not  only  deprived  society  of  a  useful  member,  but  created  a 
strong  probability  of  adding  to  its  burdens  by  reason  of  idle- 
ness or  crime.  The  public  in  this  class  of  cases  is  affected  only 
indirectly  through  the  individual  contracting.  .  .  ,  In  the 
other  class  the  question  arising  upon  agreements  creating  com- 
binations of  persons  engaged  or  interested  in  the  same  kind  of 
business  is  whether  their  object  and  effect  are  to  directly  affect 
the  public  *  by  preventing  competition  and  enhancing  prices,'  or 
*  by  exposing  it  to  the  evils  of  monopoly.' "  And  continuing: 
''  In  the  first  class  of  cases  just  named  the  interests  of  the  pub- 
lic and  those  of  the  party  are  to  a  great  extent  the  same.  Both 
forbid  any  restriction  of  his  earning  power  without  an  equiva- 
lent, and  this  is  the  reason  why  only  a  partial  restriction  is 
permitted,  and  that  only  for  a  valuable  consideration.  In  the 
second  class  of  cases  the  immediate  interests  of  the  public  and 
those  of  the  contracting  parties  are  in  conflict.  The  former 
desire  lower,  the  latter  higher,  prices.  Any  prevention  of  com- 
petition injures  the  public  in  this  regard.  But  when  competi- 
tion becomes  so  great  that  those  engaged  in  a  business  cannot 
carry  it  on  without  loss,  the  public  becomes  exposed  to  the 
same  danger  as  in  the  first  class.  The  law  therefore  applies  an 
analogous  rule.  Those  engaged  in  any  trade  or  business  may, 
to  such  limited  extent  as  may  be  fairly  necessary  to  protect 
their  interests,  enter  into  agreements  which  will  result  in  di- 
minishing competition  and  so  increasing  prices.  Just  the  ex- 
tent to  which  this  may  be  done  courts  have  been  careful  not 
to  define,  just  as  they  have  refused  to  set  monuments  along 
the  line  between  fairness  and  fraud.  The  presumption  is  al- 
ways against  the  validity  of  such  agreements,  and  certainly, 
where  they  include  all  those  engaged  in  any  business  in  a  large 
city  or  district,  are  unlimited  in  duration,  and  are  manifestly 
intended,  by  the  surrender  of  individual  discretion,  by  the  ar- 
bitrary fixing  of  prices,  or  by  any  of  the  methods  to  which  the 
hope  of  gain  makes  human  ingenuity  so  fruitful,  to  strangle 
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competition  outright  and  breed  monopolies,  the  law,  while  it 
may  not  punish,  will  not  enforce  them."  * 

1  As  to  the  different  proTisions  of  they  are  absolutely -removed  beyond 
the  agreement  and  their  divisibility  the  operations  of  every  natural  cause 
the  court  said:  "  Judged  by  this  rule  of  fluctuation.  Though  fixed  at  first 
we  think  the  agreement  upon  which  for  only  a  year,  there  is  no  telling 
this  action  is  based  must  be  con-  how  they  might  be  fixed  in  succeed* 
demned  Parts  of  it  are  perhaps  not  ing  years  when  the  guaranty  fund 
objectionable^  such  as  those  provid-  becomes  sufficient  of  itself  to  force 
iug  against  the  employment  of  obedience  to  the  mandates  of  the 
agents,  the  payment  of  bounties^  at-  managers.  In  short,  either  this  rule 
tempts  to  change  consignments,  and  does  not  apply  to  pei-sons  engaged  in 
for  notice  to  each  other  of  advance-  this  business  at  all,  or  this  contract 
ments  to  common  customers*  eta  violates  it.  It  is  hard  to  imagine 
But  by  its  terms  it  purports,  and  by  how  it  could  go  further  than  it  does, 
its  pleadings  is  admitted,  to  embrace  Nor  is  it  one  of  those  agreements  in 
all  the  persons  engaged  in  a  business  which,  for  the  purposes  of  our  judg- 
shown  by  the  pleadings  to  be  of  very  ment  here,  the  good  can  be  separated 
great  magnitude  in  a  city  admitted  from  the  bad.  Judgment  for  plaint- 
to  be  the  largest  market  for  such  iffs  would  merely  place  money  in  the 
business  in  the  United  Statea  It  is  fund  which  is  held  as  a  guaranty  for 
unlimited  in  duration,  and  mani-  compliance  with  all  and  singular  the 
festly  intended  to  be  perpetual  stipulations  of  the  agreement  We 
None  can  withdraw  without  unani-  are  not  asked  nor  have  we  power  to 
mous  consent,  and  the  guaranty  fund  control  its  application.  We  are  re- 
is  actually  contrived  to  operate  as  a  quested  to  confer  a  sceptre  to  be 
constantly  strengthening  chain  to  wielded  by  an  absolute  monarch." 
hold  the  association  together.  It  is  There  is  an  interesting  note  to  thQ 
not  averred  that  the  prices  fixed  are  report  of  this  case  in  28  Am.  Law 
extortionate  but  it  is  enough  that  Reg.|  beginning  at  p.  658* 
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TRUSTa 

§  60&  Evolution  of  the  trust  form  of  oombinatioiu 

607.  Trust  form  of  combination  illegaL 

608.  Trust  form  obsolete. 

609.  Cases  of  "trusts." 

610.  Combination  of  sugar  refineries. 

611.  Standard  Oil  Trust 

61^  Distillers'  and  Cattle  Feeders*  Trust. 
613.  American  Cattle  Trust 
614  American  Preservers'  Trust 

615.  Chicago  Gas  Trust 

616.  Cotton-seed  oil  combination. 

§606.  ETolation  of  the  trust  form  of  eomblnation. — ^AU 

combinations  of  capital  are  commonly  referred  to  as  "trusts; "  ^ 
but  this  is  a  confusion  of  terms  which  is  productive  of  preju- 
dice. There  are  combinations  of  capital  which  are  trusts,  and 
there  are  combinations  which  are  not  trusts ;  to  confound  the 
two  is  as  idle  as  to  call  a  partnership  or  a  voluntary  associa- 
tion a  trust  simply  because  it  controls  a  given  trade.' 

1  Cook  defines  **  trusts  "  as  fol-  trust,''  says  Mr.  Henry  Wood,  ''may 
lows:  ''A  'trust '  is  a  combination  of  be  defined  as  a  more  or  less  intimate 
many  competing  concerns  under  one  combination  of  business  corpora- 
management  which  thereby  reduce  tions  or  manufacturers  for  supposed 
the  cost  regulates  the  amount  of  mutual  advantage" 
production,  and  increases  the  price  ^  it  js  a  matter  of  regret  that  the 
for  which  the  article  is  sold.  It  is  use  and  abuse  of  the  term  "  trust " 
either  a  monopoly  or  an  endeavor  to  in  connection  with  the  combination 
establish  a  monopoly.  It-s  purpose  is  of  capital  has,  by  association  and 
to  make  larger  profits  by  decreasing  reflection,  brought  the  very  t«rm 
cost,  limiting  production,  and  in-  "  trust "  into  disrepute,  and  has  even 
creasing  the  price  to  the  consumer,  attached  an  ill-flavor  to  trust  eoni- 
.  .  .  The  term '  trust '  is  popularly  panics  which  are  engaged  in  the  reg- 
applied  to  all  methods  of  effecting  a  ular  transaction  of  trust  business, 
combination  in  trade.  It  is  used  to  In  the  popular  mind  the  term  "trust" 
designate  not  only  the  most  recent  has  come  to  signify  some  sort  of  an 
development  and  approved  method  obnoxious  combination,  and  com- 
of  forming  the  combination,  but  also  paratively  few  laymen  know,  or  if 
the  primitive  and  crude  contracts  knowing,  pause  to  consider,  that  the 
called  'pools.' '*    Cook,  Trusts,  4.  "A  term  "trust  "  —  exactly  as  the  word 
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The  trust  form  of  combination  was  simply  an  effort  to  evade 
the  force  of  the  many  decisions  against  simple  combinations. 
The  courts  having  held  in  the  cases  reviewed  in  the  last  chap- 
ter that  neither  parties  nor  corporations  could  become  parties 
to  agreements,  pools  or  associations  for  the  control  of  prices 
and  products,  it  was  suggested  that  the  same  practical  result 
might  be  accomplished  by  the  organization  of  constituent  cor- 
porations, each  stockholder  of  which  would  deposit  his  stock 
with  certain  trustees,  giving  them  the  power  to  vote  same,  and 
thereby  control  all  the  constituent  corporations,  the  stockholder 
receiving,  in  return  for  the  stock  surrendered,  trustee  certifi- 
cates. It  was  argued,  with  some  show  of  reason,  that  a  man 
could  do  as  he  pleased  with  his  own,  and  if  he  saw  fit  to  place 
his  stock  in  the  hands  of  another  with  power  to  vote  it  he  could 
'  do  so.  But,  as  will  be  seen,  the  courts  condemned  the  "  trust " 
as  illegal  combination  under  another  form  and  name. 

Aside  from  the  legality  of  the  trust  as  a  combination  there 
are  many  objections  to  the  trust  form,  which  objections,  in  so 
far  as  the  combination  of  corporations  is  concerned,  are  based 
upon  certain  general  principles  and  propositions  governing  cor- 
poration law  generally.  In  other  words,  a  combination  of  two 
or  three  corporations  for  entirely  legitimate  purposes,  and 
which  is  entirely  unobjectionable  as  a  combination,  is  subject 
to  attack,  if  the  trust  form  is  adopted,  upon  the  ground  that 
each  constituent  corporation  has  violated  some  provision  of  its 
charter  or  some  principle  of  the  law  of  its  creation.  Corpora- 
tions being  creatures  of  the  law,  and  deriving  their  right  to 
exist  and  all  their  powers  from  the  law,  they  are  debarred  from 
exercising  many  ©f  the  privileges  of  an  individual.  They  can- 
not surrender  their  franchise  nor  delegate  their  duties  to  others 
with  the  same  freedom  that  an  individual  can  abandon  his  oc- 
cupation and  turn  over  his  business. 

§  607.  Trust  form  of  combination  illegal.— The  trust  form 
of  combination  proved  as  unsafe  as  it  was  alluring.  It  seemed 
comparatively  simple  for  men  to  deposit  their  stock  with  trust- 
ees, confer  upon  the  trustees  the  right  to  vote  the  stock  and 
thereby  control  the  several  corporations  interested  in  the  trust, 

implies — Qovers  relations  and  obli-    branch  of  the  law  than  the  law  of 
gations  of  the  most  sacred  cliaracter,    trusts, 
and  there  is  no   more   interesting 
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and  receive  in  return  the  certificates  of  the  trustee.  Further- 
more, the  law  of  trusts  generally  is  so  well  established  that  the 
duties  and  responsibilities  of  the  trustees  were  well  known  and 
seemed  easy  of  enforcement.  Furthermore,  the  whole  machin- 
ery of  the  trust  form  of  combination  appealed  to  the  lawyer 
and  mystified  the  layman.  It  is  not  surprising,  therefore,  that 
it  was  adopted  in  a  number  of  important  instances;  and  yet  the 
slightest  reflection  shows  that  the  trust  form  of  combination  is 
the  most  hazardous  and  most  vulnerable  of  all  forms,  since  it 
not  only  creates  a  new  body, — namely,  the  trustee  body, — which 
is  subject  to  assault  in  the  courts  of  the  state  wherein  the 
trustee  body  exists,  but  this  form  of  combination  carefully  pre- 
serves alive  and  intact  each  constituent  member  of  the  trust, 
apparently  for  the  sole  purpose  of  enabling  the  courts  of  each 
state  and  each  locality,  wherein  the  constituent  members  have 
their  places  of  residence,  to  assail  these  members  for  partici- 
pating in  an  illegal  combination,  or  for  violating  their  charters, 
or  for  abandoning  or  delegating  the  duties  for  which  they  were 
created,  or  for  any  other  violation  of  the  rules  governing  cor- 
poration law.  So  that  where  four  or  five  corporations  of  as 
many  different  states  come  together  under  the  trust  form  of 
combination,  each  corporation  is  subject  to  attack  in  the  courts 
of  its  state,  and  the  trustee  body  is  subject  to  attack  in  the 
courts  of  the  state  where  that  body  has  its  legal  existence. 
With  no  corresponding  advantages  whatsoever  the  trust  form 
of  combination  is  subject  to  these  very  serious  disadvantages, 
and,  as  will  be  seen  in  the  first  of  the  cases  about  to  be  re- 
viewed, the  dissolution  of  the  trust  was  accomplished  not  by 
an  assault  upon  the  trustee  body,  but  upon  one  of  the  constitu- 
ent corporations. 

The  general  propositions  underlying  the  decisions  of  the 
courts  which  hold  that  the  trust  form  of  combination  is  illegal 
are  the  following: 

1.  A  corporation  and  its  shareholders  are  practically  iden- 
tical.^ 

1  People  v.  North  River  Sugar  Re-  of  many  individuals  united  into  one 

fining  Ca  (1890),  5  Ry.  &  Corp.  Law  body  under  a  special  denomination. 

Jour.  56,  54  Hun,  854,  121  N.  Y.  582,  iiaving  perpetual  succession  under 

24  N.  E.  R.  834  an  artificial  form,  and  vested  by  the 

"  *  A  corporation,  or  a  body  politic,  policy  of  the  law  with  the  capacity 

or  a  body  incorporate  is  a  collection  of  acting  in  several  respects  as  an 
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2.  The  participation  of  all  the  stockholders  of  a  corpora- 
tion in  the  organization  of  a  trust  by  the  depositing  of  their 

indiTidual'    1  Kyd  on  Corpi  la    <It  Rubber  Ca  (1861),  88  BarK  578,  cit- 

is  really  an  association  of  persons,  ing  Ang.  &  Ames  on  Corp.,  sec  280.^ 

and  the  word  **  corporation  "  is  but  From  opinion  of  Barrett,  J.,  54  Hun, 

a  collective  name  for  the  corporators  845. 

or  members.  1  Morawetz  on  Ck>rpL,  Referring  to  the  abstract  idea  of  a 
sees.  1,  227,  474;  People  v.  Assessors  corporation,  the  court  of  appeals,  in 
(1841),  1  Hill,  620.  The  shareholders,  the  North  River  Sugar  Refining  Ckx 
vested  with  the  corporate  powers,  case,  said:  "The  abstract  idea  of  a 
are  the  body  corporate,  corporation  corporation,  the  legal  entity,  the  im- 
or  company.  Taylor  on  Corp.,  sec.  palpable  and  intangible  creation  of 
50.  Chief  Justice  Marshall,  in  Provi-  human  thought,  is  itself  a  fiction, 
dence  Bank  v.  Billings  (1830),  4  Pet.  and  has  been  appropriately  described 
562,  said  that  the  great  object  of  an  as  a  figure  of  speech.  It  serves  very 
incorporation  is  to  bestow  the  char-  well  to  designate  in  our  minds  the 
acter  and  properties  of  individuality  collective  action  and  agency  of  many 
on  a  collective  and  changing  body  of  individuals  as  permitted  by  the  law; 
men.' "  and  the  substantial  inquiry  always 
'*  In  People  v.  Kingston,  eta  Turn-  is,  what,  in  a  given  case,  has  been 
pike  Ca  (1840),  28  Wend.  205,  Chief  that  collective  action  and  agency. 
Justice  Nelson,  in  a  quo  toarranto  As  between  the  corporation  and 
proceeding,  declared  that,  'though  those  with  whom  it  deals,  the  man- 
the  proceeding  by  information  be  ner  of  its  exercise  is  usually  material; 
against  the  corporate  body,  it  is  the  but  as  between  it  and  the  state,  the 
acts  or  omissions  of  the  individual  substantial  inquiry  is  only  what  that 
corporators  that  are  the  subject  of  collective  action  and  agency  has 
the  judgment  of  the  court.'  And  done,  what  it  has  in  fact  accom- 
this  is  entirely  reasonable.  For  what  plished,  what  is  seen  to  be  its  effect- 
is  the  corporation  apart  from  the  ive  work,  what  has  been  its  conduct, 
whole  body  of  the  members  or  stock-  It  ought  not  to  be  otherwise.  The 
holders  clothed  with  the  statutory  state  gave  the  franchise,  the  charter^ 
franchises?  Merely  a  nama  When  not  to  the  impalpable,  intangible 
the  whole  body  of  stockholders  of-  and  almost  nebulous  fiction  of  our 
fend  the  law  of  the  corporate  being,  thought,  but  to  the  corporators,  the 
the  corporation  offends.  And  who  -individuals,  the  acting  and  living 
is  punished  by  forfeiture  or  dissolu-  men,  to  be  used  by  them,  to  redound 
tion  because  of  such  offending?  Not  to  their  benefit,  to  strengthen  their 
the  mere  corporate  name,  but  the  hands  and  add  energy  to  their  cap- 
persons  who  have  actually  offended,  ital.  If  it  is  taken  away,  it  is  taken 
and  who  have  thereby  forfeited  the  from  them  as  individuals  and  corpo- 
franchise  which  they  possessed  under  rators,  and  the  legal  fiction  disap- 
the  corporate  name.  The  directors  pears.  The  benefit  is  theirs,  the  pun- 
are  but  the  agents  of  the  corporation  ishment  is  theirs,  and  both  must 
to  manage  its  affairs  and  carry  out  attend  and  depend  upon  their  oon- 
the  purpose  and  object  of  its  forma*  duct;  and  when  they  all  act,  collect- 
tion.  They  are  only  authorized  to  ively,  as  an  aggregate  body,  without 
do  such  things  as  are  directly  or  im-  the  least  exception,  and  so  acting 
pliedly  directed  or  authorized  by  the  reach  results  and  accomplish  pur* 
oharter.    Abbot  v.  American  Hard  poses  clearly  corporate  in  their  chap* 


§  607.]  TEU8T8.  555 

stock  is  the  assent  and  the  participation  of  the  corporation 
itself. 

aoter,  and  affecting  the  vitalitj,  the  'It  is  a  certain  rule,'  says  Lord  Mans- 

independence,  the  utility,  of  the  cor-  field,  C.  J., '  that  a  fiction  of  law  shall 

poration  itself,  we  cannot  hesitate  ncTer  be  contradicted  so  as  to  defeat 

to  conclude  that  there  has  been  cor-  the  end  for  which  it  was  invented, 

porate  conduct  which  the  state  may  but  for  every  other  purpose  it  may 

review,  and  not  be  defeated  by  the  be  contradicted.'    Johnson  v.  Smith 

assumed  innocence  of  a  convenient  (1760),  2  Burr.  962.    'They  were  in^ 

fiction.    As  was  said  in  People  v.  vented,' says  Brinkerhoff,  J.,  in  Wood 

Turnpike  Road  Ca  (1840),  28  Wend.  v.  Ferguson  (1857),  7  Ohio  St  288, 

198:  'Though  the  proceeding  by  in-  'for  the  advancement  of  justice,  and 

formation  be  against  the  corporate  will  be  applied  for  no  other  purpose.' 

body,  it  is  the  acts  or  omissions  of  And  it  is  in  this  sense  that  they  have 

the  individual  corporators  that  are  been  constantly  understood  and  ap- 

the  subject  of  the  judgpnent  of  the  plied  in  this  state.    Hood  v.  Brown 

court' "  (1821),  2  Ohio  R.  269;  Roesman  v.  Mo- 

The  supreme  court  of  Ohio  in  State  Farland  (1859),  9  Ohio  St  881;  Ck>l- 

V.  Standard  Oil  (>).  (1892),  49  Ohio  St  Iard*s  Adm*r  v.  Donaldson  (1848),  17 

187,  80  N.  R  R  279,  said:  Ohio  R.  264. 

"The  general  proposition  that  a  cor-       "No  reason  is  perceived  why  the 

poration  is  to  be  regarded  as  a  legal  principles  applicable  to  fictions  in 

entity,  existing  separate  and  apart  general  should  not  apply  to  the  fie*- 

from  the  natural  persons  composing  tion  that  a  corporation  is  a  personal 

it,  is  not  disputed;  but  that  the  state-  entity,  separate  from   the   natural 

ment  is  a  mere  fiction,  existing  only  persons  who   compose   it  and  foe 

in  idea,  is  well  understood,  and  not  whose  benefit  it  has  been  invented, 

controverted  by  any  one  who  pre-  One  author  seems  to  think  that  it 

tends  to  accurate  knowledge  on  the  has  outlived  its  usefulness,  that  it  is 

subject    It  has  been  introduced  for  'a  stumbling-block  in  the  advance  of 

the  convenience  of  the  company  in  corporation  law  towards  the  discrim- 

making  contracts,  in  acquiring  prop-  ination  of  the  real  rights  of  actual 

erty  for  corporate  purposes,  in  suing  men  and  women,'   and  should  be 

and  being  sued,  and  to  preserve  the  abandoned.    Taylor  on  Corpi,  §  51. 

limited  liability  of  the  stockholders,  .    .    .    The  idea  that  a  corporation 

by  distinguishing  between  the  cor-  may  be   a  separate  entity,  in  the 

porate  debts  and  property  of  the  com-  sense  that  it  can  act  independently 

pany,  and  of  the  stockholders  in  their  of  the  natural  persons  composing  it, 

capacity  as  individuals.    All  fictions  or  abstain  from  acting,  where  it  is 

of  law  have  been  introduced  for  the  their  will  that  it  shall,  has  no  founda- 

purpose  of  convenience  and  to  sub-  tion  in  reason  or  authority,  is  con« 

serve  the  ends  of  justice.    It  is  in  trary  to  the  fact,  and,  to  base  an 

this  sense  that  the  maxim  tn^/ion^  argument  upon  it  where  the  ques- 

juris  subsistit  cequitas  is  used,  and  tion  is  as  to  whether  a  certain  act 

the  doctrine  of  fictions  applied.  But  was  the  act  of  the  corporation  or  of 

when  they  are  urged  to  an  intent  its  stockholders,  cannot  be  decisive 

and  purpose  not  within  the  reason  of  the  question,  and  is  therefore  ih 

and  policy  of  the  fiction  they  have  logical;  for  it  may  as  likely  lead  to  a 

always   been    disregarded    by   the  false  as  to  a  true  result 
oourts.    Broom's  Legal  Maxima^  180.        "Now,  so  long  as  a  proper  use  is 
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3.  A  corporate  franchise  is  granted  and  held  npon  condition 
that  it  be  exercised  for  the  attainment  of  the  object  specified, 
^nd  as  a  rule  it  may  be  forfeited  for  non-user  or  misuser.* 

made  of  the  fiction  that  a  corpora-  (1892),  181  N.  Y.  140,  29  N.  K  R  047; 
tion  is  an  entity  apart  from  its  share-  Mumma  v.  Potomao  Ca  (1884),  83 
holders,  it  is  harmless,  and  because  U.  S.  281;  Taylor  v.  Holmes  (1882), 
convenient  should  not  be  called  in  14  Fed.  R.  498;  Hartford  Bridge  Ca 
question;  but  where  it  is  urged  to  an  t.  Town  of  East  Hartford  (1844),  16 
end  subversive  of  its  policy,  or  such  Conn.  149;  State  v.  Vincennes  Uni- 
is  the  issue,  the  fiction  must  be  ig-  versity  (1854),  5  Ind.  77;  Washington 
nored,  and  the  question  determined  &  B.  Turnpike  Bead  v.  State  (1862), 
'  whether  the  act  in  question,  though  19  Md.'239;  People  v.  Plainfield  Ava 
done  by  shareholders,  tliat  is  to  say,  Gravel-Road  Ca  (1895),  105  Blioh.  9, 
by  the  persons  united  in  one  body,  62  N.  W.  R.  998;  State  v.  Council 
was  done  simply  as  individuals  and  Bluffs  &  N.  Ferry  Ca  (1881),  11  Nebu 
with  respect  to  their  individual  in-  854^  9  N.  W.  R  563;  Slee  v.  Bloom 
terests  as  shareholders,  or  was  done  (1822),  19  Johna  456, 10  Am.  Dea  278; 
ostensibly  as  such,  but,  as  a  matter  People  v.  Albany  &  V.  R.  Ca  (1862), 
of  fact,  to  control  the  corporation  24  N.  T.  261,  82  Am.  Dea  295. 
and  affect  the  transaction  of  its  busi-  The  cases  involving  the  forfeiture 
ness,  in  the  same  manner  as  if  the  of  franchises  of  railway  companiesi 
act  had  been  clothed  with  all  the  for  failure  to  complete  its  line  within 
formalities  of  a  corporate  act    This  the  prescribed  period  are  quite  nu- 
must  be  so,  because  the  stockholders  meroua    See  Ford  v.  Kansas  City  &; 
having  a  dual  capacity,  and  capable  L  S.  L.  R  Ca  (1898),  52  Ma  App.  489; 
of  acting  in  either^  and  a  possible  in-  Nichol  v.  N.  Y.  &  R  R  Ca  (1848X  1 
terest   to   conceal   their   character  Code  R  89;  In  re  Kings  County  Ele- 
when  acting  in  their  corporate  ca-  vated  Ry.  Ca  (1886),  41  Hun,  425; 
pacity,  the  absence  of  the  formal  evi-  By  waters  v.  Paris  &  G.  N.  Ry.  Ca 
dence  of  the  character  of  the  act  (1889),  73  Tex.  621, 11  a  W.  R  856. 
cannot  preclude  judicial  inquiry  on  It  has  been  held,  however,  that 
the  subject.    If  it  were  otherwise,  mere  non-user  of  corporate  franchise 
then,  in  one  department  of  the  law,  is  not  a  sufficient  ground  for  forfeit- 
fraud   would   enjoy  an   immunity  ure  of  charter.  Vincennes  University 
awarded  to  it  in  no  other."  v.  Indiana  (1852),  55  U.  S.  268;  Swan 
1  For  instances  of  non-user  and  mis-  Land  &  Cattle  Ckx  v.  Frank  (1889),  89 
user  resulting  in  the  forfeiture  of  Fed.  R  456;  Evarts  v.  Killing  worth 
charter,  see  People  v.  City  Bank  of  Mfg.  Ca  (1850),  20  Conn.  447;  Rollins 
Leadville  (1884),  7  Cola  226,  3  Paa  R  v.  Clay  (1851),  33  Me.  132;  Proprietors 
214;  People  v.  Kankakee  River  Imp.  of  Baptist  Meeting  House  v.  Webb 
Ca  (1882),    103  IlL  491;    People  v.  (1877),  66  Ma  398:  Chesapeake  &  Ohio 
N.  Y.  Savings  Bank  (1889),  129  IlL  Canal  Ca  v.  Baltimore  &  Ohio  R  Co. 
618,  22  N.  E.  R  288;  State  v.  New  (1882),  4  Gill  &  J.  1;  Slee  v.  Bloom 
Orleans  Oas  Light  &  Banking  O).  (1822),  19  Johns.  456,  10  Am.  Dea 
(1842),2  Rob.  529;  Chesapeake  &  Ohio  278;    Attorney-General  v.  Bank  of 
Canal  Co.  v.  &  &  O.  R  Ca  (1S32),  4  Niagara  (1825),  Hopk.  Ch.  854;  At- 
Gill  &  J.  1;  Com.  v.  Massachusetts  tomey-General  v.  Superior  &  St  C. 
Turnpike  Ca  (1853),  65  Mass.   171;  R  R  Ca  (1896),  98  Wi&  604,  67  N.  W. 
Brooklyn  Steam  Transit  Ca  v.  City  R  113a 

of  Brooklyn  (1879),  78  N.  Y.  524;  Peo-  For  a  general  discussion  of  thedis- 

Iple  V.  Buffalo  Stone  &  Cement  Co.  solution  of  corporations  and  the  for- 
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4.  The  charter  of  a  corporation  may  be  forfeited  if  the  cor- 
poration is  guilt)r  of  acts  contrary  to  either  statute  or  common 
law. 

5.  Corporations  cannot  consolidate  their  funds  or  form  part- 
nerships unless  expressly  authorized  by  grant  or  necessary  im- 
plication.^ 

6.  Corporations  cannot  abandon  or  delegate  to  others  the 
functions  and  duties  for  which  they  were  created.^ 

7.  "Without  statutory  provision  one  corporation  cannot  ac- 
quire and  hold  stock  in  another  corporation  for  the  purpose  of 
controlling  and  managing  the  latter  in  the  interest  of  either  a 
combination  or  the  former  corporation.' 

f  eiture  of  charters,  see  Cook  on  Corp.,  Troy  &  It  R  Ca  v.  Kerr  (1854),  17 
ch.d8.  But  it  is  not  every  imaginary  Barb.  581;  Bruffet  v.  Great  West- 
breach  that  wiU  forfeit  the  charter  ern  R  Ca  (1861),  25  111.  858;  State 
of  a  corporation.  Commissioners  for  v.  Bank  of  Maryland  (1834),  6  Gill 
Female  Seminary  v;  State  (1850),  9  &  J.  205,  26  Am.  Dea  561;  New  Jer- 
Gill,  879.  Failure  to  list  property  for  sey  Zinc  Ca  v.  New  Jersey  Franklin- 
taxation  and  to  display  sign  at  its  ite  Ca  (1861),  13  N.  J.  Eq.  822;  Black 
office  are  not  grounds  for  forfeiting  t.  Delaware  &  R  Canal  Co.  (1871),  22 
charter.     North   &   South   Rolling  N.  J.  £q.  180. 

Stock  Ca  T.  People  (1898X  147  111.        ^  A  mercantile  corporation  cannot, 

284,  35  N.  E.  R  608.    For  other  in-  by  an  arrangement  with  other  cor- 

stances  of  violations  of  law  and  char-  porations,  place  its  stock  in  the  hands 

ter  which  were  held  insufficient  to  of  trustees,  with  power  to  manage 

work  a  forfeiture,  see  King  v.  C.  Ins.  the  affairs  of  all  the  companies  as 

Ca  (1841),  26  Wend.  62;  Demarest  v.  one,  for  the  purpose  of  increasing  its 

Flack  (1891),  128  N.  Y.  205,  28  N.  K  profits,  thus  substituting  the  trustees 

R  645;  State  v.  Merchants'  Ins.  &  as  the  governing  body  of  the  corpo- 

Trust  Ca  (1847),  27  Tenn-  235;  Hughes  ration  instead  of  its  officers,  as  such 

T.  N.  P.  Ry.  Ca  (1888),  18  Fed.  R  106. .  an  act' is  inconsistent  with  the  pur- 

1  Marine  Bank  v.  Ogden  (1862),  29  poses  of  its  creation.    Gould  v.  Head 

III  248;  Aurora  Bank  v.  Oliver  (1895),  (1889).  88  Fed.  R  886. 
62Mo.  App.390;  New  York  &  Sharon       *For  decisions  to  the  effect  that 

Canal  Ca  et  aL  v.  Fulton  Bank  (1831),  one  corporation  cannot  subscribe  for 

7  Wend.  412;  Gunn  v.  Central  R  Ca  and  hold  stock  in  any  corporation,  see 

(1885),  74  Ga.  509;  Whittenton  Mills  Merz  Capsule  Ca  v.  U.  a  Capsule 

V.  Upton  (1858),  76  Mass.  782,  71  Am.  Ca  (1895),   67  Fed.  R  414;    Denny 

Dea  681.    The  sale  of  the  property  Hotel  Co.  v.  Schram  (1893),  6  Wash, 

assets  of  a  corporation  does  not  nee-  184^  32  Pac.  R  1002;  McMillin  v.  C^r- 

essarily  in  and  of  itself  accomplish  son  Hill  Min.  Ca  (1878),  12  Phila.  404; 

the  dissolution  of  the  corporation  or  Commercial  Fire  Ins.  Ca  v.  Board  of 

furnish    ground    for  forfeiting  the  Revenue  (1892),  99  Ala.  1,  14  a  R 

charter.    Reich wald  v.  Commercial  490;  Knowles  v.  Sandercock  (1895), 

Hotel  Ca  (1888),  106  BL  439;  Hill  v.  107  Cal.  029, 40  Paa  R  1047;  Clark  v. 

Fogg  (1867),  41  Ma  568;  Kansas  City  Central  R  R  &  Banking  Co.  (1892), 

Hotel  Ca  V.  Saner  (1877;,  65  Ma  279;  50  Fed.  R  388;  Easun  v.  Buckeye 
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While  the  foregoing  are  the  fundamental  propositions  under- 
lying the  decisions  in  the  cases  about  to  be  rpviewed,  they  are 
not  of  such  universal  validity  as  to  be  generally  applicable  in 
all  controversies  involving  discussions  of  the  law  governing 

Brewing  Ca  (1893)^51  Fed.  R 150.  In  plaintiff  have  cited  many  cases  in 
this  case  the  court  said:  '"The  pro-  which  the  courts  of  several  of  the 
visions  of  this  contract  clearly  con-  states,  under  statutes  very  similar  to 
templated  that  the  Buckeye  Brewing  those  of  Ohio,  have  held  that  corpo- 
Ck>mpany,  which,  so  far  as  the  plead-  rations  had  a  right  to  own  and  con- 
ings  before  us  show,  was,  at  the  time  trol  the  stock  of  other  corporations, 
of  making  such  contract,  not  only  a  but  in  every  such  case  to  which  our 
solvent  corporation,  but  a  prosperous  attention  has  been  caUed  such  power 
and  profitable  one,  should  sell  and  was  conceded  to  the  corporation  as 
dispose  of  its  plant  and  all  its  assets,  incident  to  its  inherent  right  to  pro- 
and  a  very  large  part  of  the  consid-  tect  its  shareholders  from  loss,  owing 
eration  for  such  sale  was  to  be  stock  to  some  peculiar  exigency  in  the  af- 
and  bonds  in  an  English  corporation  fairs  of  the  corporation.  An  insolv- 
to  be  organized  to  carry  on  the  busi-  ent  corporation,  contemplating  vol- 
ness  of  the  vendee.  The  provisions  untary  dissolution  by  consent  of  its 
of  the  contract  specified  as  to  the  shareholders,  might  have  a  right  to 
rate  of  interest  such  bonds  should  dispose  of  its  property,  and  accept,  in 
carry,  and  the  dividends  such  stock  whole  or  in  part,  for  the  purchase 
should  pay.  By  implication  it  is  fair  price  thereof,  stock  in  another  cor- 
to  infer  that  it  was  contemplated  poration;  thisstock  to  be  either  so!d, 
that  the  Buckeye  Brewing  Company,  and  the  proceeds  thereof  distributed 
as  a  corporation,  should  continue  for  to  the  creditors,  or  to  be  apportioned 
the  purpose  of  collecting  the  interest  in  kind  to  such  creditors  or  stock- 
on  these  debenture  bonds,  the  divi-  holders  as  the  terms  of  dissolution 
dends  on  the  stock  of  the  new  cor-  might  provide.  A  receiver  appointed 
poration,  and  to  distribute  the  same  to  manage  the  affairs  of  an  insolvent 
among  the  shareholders  of  said  Buck-  corporation  and  to  close  out  its  busi- 
eye  Brewing  Company.  It  was  ness  might  be  authorized  to  dispose 
therefore  to  continue  its  business  as  of  its  assets,  and  receive  in  payment 
a  corporation,  not  for  the  purpose  of  therefor  stock  in  the  corporation,  to 
carrying  out  the  objects  for  which  it  be  disposed  of  as  the  court  might 
was  organized,  viz.,  the  business  of  a  order  in  the  distribution  of  its  assets, 
brewing  company,  but  for  the  pur-  But  in  all  these  cases  there  must  be 
pose  of  owning  stock  in  a  new  cor-  some  stringency  or  emergency  to  jus- 
poration,  and,  to  the  extent  that  own-  tify  this  departure  from  the  ordinary 
ership  of  such  stock  involved  partic-  course  of  the  business  of  the  corpo- 
ipating  in  the  management  of  that  ration.  But  in  this  case  no  such 
corporation,  it  was  to  assist  in  carry-  emergency  existed.  As  before  stated, 
ing  on  the  business  of  another  corpo-  tlie  corporation  was  doing  a  flourish- 
ration.  There  was  no  such  exigency  ing  busines&  Its  plant  and  good- 
in  the  business  of  this  corporation  as  will  and  business  were  considered  so 
to  make  such  sale  of  its  property  and  desirable  that  the  vendee  agreed  to 
change  in  the  nature  of  its  corporate  pay  therefor  the  large  consideration 
business  necessary  for  the  protection  specified  in  the  contract  This  sale 
of  its  stockholders.    Counsel  for  the  could  undoubtedly  liave  been  made 
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corporations.  For  instance,  the  proposition  that  a  corpora- 
tion and  its  shareholders  are  practically  identical  is  of  lit- 
tle value  save  in  controversies  between  the  corporation  and 
the  state  of  its  creation.  The  private  suitor  deals  with  the 
corporation  as  an  entity,  and  not  with  its  constituent  units, 
and  in  nearly  all  controversies  the  identity  of  the  corporation 
is  preserved  even  though  the  stock  be  virtually  owned  by  one 
person.  The  general  proposition  that  a  corporation  is  to  be 
regarded  as  a  legal  entity,  existing  separate  and  apart  from 
the  persons  composing  it,  is  something  more  than  a  mere  fic- 
tion, since  the  corporation  is  a  distinct  body  created  by  law 
with  powers,  duties  and  responsibilities  entirely  distinct  from 
those  resting  upon  any  or  all  of  its  members.  The  powers, 
duties  and  responsibilities  of  the  corporation  being  fixed  by 
its  charter  and  the  statute  governing  its  creation,  the  per- 
sons composing  it  are  powerless  to  affect  these  charters  and 
statutory  provisions,  but  as  against  the  state  the  act  of  all  the 
stockholders  is  frequently  treated  as  the  act  of  the  corporation. 

for  cash  and  deferred  payments.  The  business  of  manufacturing,  and  any 
purchase  price  might  not  have  been  other  corporation  could  engage  in 
so  great  upon  such  a  basis,  but  stiU  banking  by  obtaining  control  of  the 
would  have  been  adequata  As  no  bank's  stock.  Nor  would  this  result 
emergency  existed  to  compel  this  follow  any  the  less  certainly  if  the 
sale,  and  the  transaction  was  purely  shares  of  stock  were  received  in 
voluntary  on  the  part  of  the  corpo-  pledge  only  to  secure  the  payment  of 
ration,  there  is  no  reason  why  it  a  debt,  provided  tlie  shares  were 
should  be  permitted  to  violate  the  transferred  on  the  books  to  the  name 
weU-settled  principles  of  law  by  tak-  of  the  pledgee.  A  person  in  whose 
ing  stock  in  a  new  corporation,  and  name  the  stock  of  the  corporation 
thereby  enhancing  the  consideration  stands  on  the  books  of  the  corpora- 
which  it  was  to  receive.  Public  pol-  tion  is,  as  to  the  corporation,  a  stock- 
icy  discourages  such  transactions."  holder,  and  has  the  right  to  vote  upon 
Citing  Franklin  Bank  v.  Commercial  the  stock.''  See.  also,  Lithgow  Mfg. 
Bank  (1881),  36  Ohio  St  350.  In  this  Ca  v.  Fitch  (1884),  5  Ky.  Law  Rep. 
case  the  supreme  court  of  Ohio  said:  604;  Franklin  Ca  v.  Lewiston  Insti- 
"  Were  this  not  so,  one  corporation,  tute  (1877),  68  Me.  43. 
by  buying  up  the  majority  of  the  But  this  general  rule  regarding  the 
shares  of  the  stock  of  another,  could  acquisition  of  stock  for  purposes  of 
take  the  entire  management  of  its  control  does  not  affect  the  right  of  a 
business,  however  foreign  such  busi-  corporation  to  take  stock  in  satisfac- 
ness  might  be  to  that  which  the  cor-  tion  of  a  debt,  or  as  security,  or  under 
poration  so  purchasing  said  shares  circumstances  which  render  it  ad- 
was  created  to  carry  on.  A  banking  visable  or  necessary  for  the  corpora- 
corporation  could  become  the  oper-  tion  to  take  the  stock  in  order  to 
ator  of  a  railroad,  or  carry  on  the  protect  itself  from  loss. 
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Furthermore,  it  is  well  eettled  that  not  every  case  of  non- 
user  and  not  every  case  of  misuser  will  cause  the  forfeiture  of 
the  charter  of  a  corporation.  If  o  general  rule  can  be  adduced 
from  the  authorities,  but  each  case  must  be  considered  in  con- 
nection with  the  facts.  Many  attempts  have  been  made  to  lay 
down  a  general  rule  as  to  when  non-user  works  a  forfeiture 
and  when  it  does  not;  for  instance,  it  has  been  held  that  a 
franchise  will  not  be  forfeited  for  non-user  unless  it  affects 
matters  which  are  of  the  essence  of  the  contract  between  the 
state  and  the  corporation.^  Again,  it  has  been  said  that  cases 
of  non-user  which  do  not  amount  to  wilful  and  repeated  vio- 
lence of  the  contract  between  the  corporation  and  the  state 
are  not  sufficient  to  forfeit  a  franchise.*  Again,  it  has  been  held 
that  non-user  for  a  period  as  long  as  twenty  years  is  not  con- 
clusive, per  8e,  of  abandonment.'  Failure  to  organize  under 
the  charter  does  not  necessarily  work  a  forfeiture,*  and  failure 
to  exercise  all  of  the  corporate  privileges  does,  not  forfeit.*  It 
has  been  said  that  a  charter  will  not  be  forfeited  unless  there 
appears  a  plain  abuse  or  neglect  of  power,  by  which  the  cor- 
poration fails  to  fulfill  the  object  of  its  creation.* 

In  so  far  as  any  general  rule  may  be  formulated  from  the 
many  apparently  cotiflicting  decisions,  it  is  to  the  eflfect  that, 
where  the  non-user  or  misuser  is  of  a  character  which  affects 
the  public,  the  charter  may  be  forfeited ;  but  where  the  non- 
user  or  misuser  is  of  a  character  which  affects  only  the  corpo- 
ration and  the  parties  interested  in  the  corporation,  the  charter 
is  not  necessarily  subject  to  forfeiture.  As  a  rule  it  is  quite 
immaterial  to  the  state  and  to  the  public  whether  the  charter 
of  a  private  manufacturing  corporation,  for  instance,  remains 
in  force  or  not.  There  is  no  reason  why  the  state  should  inter- 
vene to  forfeit  the  charter  of  every  manufacturing  or  indus- 
trial or  commercial  corporation  which  happens  to  go  out  of 

1  Harris  v.  Mississippi  V.  &  S.  L  R.  <  State  v.  Simonton  (1878).  78  N.  C. 

C5a  (1875),  51  Miss.  602.  57. 

3  State  V.  Society  Republicaine  De  *  Wadesboro  Cotton  Mills  Ca   v. 

Secours,  etc.  (1880),  9  Mo.  App.  114.  Burns  (1894),  114  N.  C.  358, 19  S.  R  R 

See  also  in  this  connection,  State  v.  238. 

Council  BluflPs  &  N.  Ferry  Ck).  (1881),  •State  ▼.  Gilmer's  CoUege  (1877),. 

11  Neb.  854,  9  N.  W.  R  568.  32  Ohio  St  487. 

SRaritan   Water    Power    CJo.    v. 
Veghte  (1869),  21  N.  J.  Eq.  463L 
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business  and  remain  out  of  business  for  a  long  period  of  time* 
It  is  wise,  no  doubt,  to  provide  by  law  for  the  making  of  an- 
nual reports  by  corporations,  and  to  provide  that  with  the 
lapse  of  time  and  the  failure  to  report  the  corporation  shall 
be  deemed  dissolved  and  the  charter  surrendered.  But  in  the 
absence  of  such  provision  the  fact  that  a  charter  is  outstand- 
ing is,  as  a  rule,  immaterial,  unless  it  stands  in  the  way  of  the 
granting  of  other  charters,  or  the  non-user  of  the  duties  im- 
posed affects  in  some  manner  the  public. 

§  608.  Trust  form  obsolete. —  The  trust  form  of  combina- 
tion is  seldom  resorted  to  at  the  present  time.  Within  two 
years  only  one  very  large  combination  has  been  perfected  under 
the  trust  form.  It  is  now  generally  believed  that  the  safer 
form  is  the  corporate  combinatioi^  which  will  be  discussed  ia 
the  following  chapter. 

§  609.  Cases  of  ^^  trusts •*' — The  following  are  the  princi- 
pal American  cases  involving  the  validity  of  the  trust  form  of 
combination.  In  reviewing  these,  and  in  fact  all  cases  involv- 
ing the  validity  of  combinations,  it  is  important  to  recite  ac- 
curately and  in  some  detail  the  facts,  and  to  follow  the  cases, 
whenever  it  is  practicable,  through  the  several  courts,  so  that 
the  various  reasons  assigned  by  the  different  courts  and  differ- 
ent judges  for  the  legality  or  illegality  of  the  combination  may 
be  construed  in  connection  with  the  final  result.  As  will  be 
seen,  it  frequently  happens  that  a  court,  in  condemning  a  spe- 
cific form  of  combination,  at  the  same  time  either  directly  or 
inferentially  approves  some  other  form  of  combination,  and 
the  force  of  the  decision  is  thereby  greatly  modified.  Again, 
it  frequently  happens  that  while  judges  agree  that  a  certainr 
combination  is  illegal,  they  do  not  agree  as  to  the  reasons  why 
it  is  illegal,  the  force  of  the  decision  thereby  being  dissipated. 

§610.  Combination  of  sugar  refineries.^ — As  this  is  the 
leading  case  on  the  law  of  the  trust  form  of  combination  it  will 
be  proper  to  consider  it  at  some  length.  The  North  River 
Sugar  Refining  Company  was  organized  as  a  manufacturing 
corporation  under  the  law  of  the  state  of  New  York'  in  the 

1  People  T.  North  River  Sugar  Re-  rett,  J.,  in  the  supreme  court  is  givei^ 

fining  Co.  (1889),  5  Ry.  &  Corp.  Law  in  f uU  as  a  note  in  54  Hun,  855. 

Jour.  56,  54  Hun,  354,  121  N.  Y.  586,  2  ch.  40  of  laws  of  184a 
24  N.  E.  R.  834.    The  opinion  of  Bar- 
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year  1865,  and  continued  tb  carry  on  its  business  until  the  close 
of  the  year  1887. 

In  the  year  1887  a  plan  was  formed  for  the  organization  of 
what  was  called  the  Sugar  Eefineries  Company,  to  go  into  ef- 
fect in  October  of  that  year.  "  Its  general  object  was  to  bring 
together  the  parties  and  corporations  engaged  in  the  manu- 
facture, refining  and  sale  of  sugar,  and  to  place  their  affairs 
under  a  board  of  eleven  persons,  subject  to  a  further  increase 
to  the  number  of  thirteen,  having  to  a  large  extent  the  man- 
agement and  control  of  this  business.  The  company,  in  this 
manner  provided  for,  was  not,  neither  was  it  intended  to  be, 
a  corporation,  but  it  was  in  the  nature  of  a  partnership  or  com- 
bii;iation  designed  to  include,  as  far  as  that  should  prove  prac- 
ticable, the  companies  and  persons  engaged  in  this  business  in 
the  United  States.  Its  objects  were  generally  stated  in  the 
deed  adopted  for  this  purpose  to  be :  (1)  To  promote  economy 
of  administration  and  to  reduce  the  cost  of  refining,  thus  en- 
abling the  price  of  sugar  to  be  kept  as  low  as  consistent  with 
reasonable  profit.  (2)  To  give  to  each  refinery  the  benefit  of 
all  appliances  and  processes  known  or  used  by  the  others,  and 
useful  to  improve  the  quality  and  diminish  the  cost  of  refined 
sugar.  (3)  To  furnish  protection  against  unlawful  combina- 
tions of  labor.  (4)  To  protect  against  inducements  to  lower 
the  standard  of  refined  sugars.  (5)  Generally  to  promote  the 
interests  of  the  parties  hereto  in  all  lawful  and  suitable  ways. 
And  the  manner  in  which  they  were  to  be  promoted  and  at- 
tained was  to  bring  the  several  companies  and  parties  into  an 
Association  under  the  articles  or  deed  adopted  for  that  purpose. 
Where  the  business  was  carried  on  by  individuals,  it  was  de- 
clared that  they  should  become  corporations,  and,  as  such,  asso- 
ciates under  this  plan.  And  while  the  corporations  becoming 
parties  to  the  agreement  were  still  to  maintain  their  separate 
organizations,  and  carry  on  and  conduct  their  own  business, 
that  was  to  be  done  under  the  control  and  management  of  the 
association  through  the  board  selected  to  exercise  its  authority. 
That  the  corporations  becoming  parties  to  the  agreement  were 
not  designed  or  expected,  through  the  intervention  of  their 
own  stockholders,  to  maintain  their  organization  and  carry  on 
their  business  is  quite  evidently  disclosed  by  other  provisions 
of  this  deed  or  plan  of  association,  for  the  stock  of  each  of  the 
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corporations  becoming  in  this  manner  associated  was  to  be 
finally  transferred  to  this  board  of  eleven  members,  and  in  its 
place  shares  were  to  be  issued  by  the  association  and  divided 
among  the  corporations  and  distributed  to  their  respective  stock- 
holders, in  the  proportion  previously  held  by  them  in  the  cor- 
porations themselves,  and  ultimately  to  the  amount  of  the  shares 
of  the  Sugar  Refineries  Company.  The  earnings  or  profits  of 
the  business  of  the  associated  corporations  were  required  to  be 
paid  over  to  the  board,  and  that  board  was  empowered  to  des- 
ignate the  dividend  which  should  be  proportionately  distributed 
to  the  holders  of  the  certificates  issued  by  the  board  for  its 
shares.  And  the  certificates  of  stock  of  the  corporations  were 
to  be  held  by  this  board,  and  it  was  empowered  by  the  deed 
or  plan  only  to  transfer  so  much  of  them  from  time  to  time  to 
such  persons  as  it  might  be  desired  to  qualify  as  trustees  or  di- 
rectors or  other  oflBcers  of  the  corporations,  and  which  were 
to  be  held  by  them  *  subject  to  the  provisions  of  this  instru- 
ment.' No  period  of  time  was  declared  during  which  this  as- 
sociation should  continue  to  exist  and  manage  the  affairs  of 
the  corporations.  But  that  it  was  intended  to  be  of  a  durable 
character  is  evinced  by  the  provisions  made  for  the  manage- 
ment of  the  business  and  for  the  selection  and  continuance  in 
office  of  the  members  of  the  board.  They  were  first  selected 
and  named  in  the  agreement,  one  class  of  which  were  to  hold 
office  for  seven  years,  the  second  class  for  five  years  and  the 
third  for  three  years,  and  at  the  expiration  of  their  respective 
terms  of  office  their  successors  were  to  be  elected  for  the  term 
in  each  case  of  seven  years."  ^ 

1 "  The  capital  of  the  association  afterwards  became  parties  to  the  ar* 

was  fixed  at  the  sum  of  |50,000,000,  a  rangement,  aggregating  finaUy  sev- 

portion  of  which  was  to  be  retained  en  teen  different  companies  employed 

to  bring  in  other  refining  companies,  in  this  business,  leaving  in  the  United 

but  in  every  instance  to  be  first  in-  States  certainly  no  more  than  six 

corporated  and  make  them  parties  other  companies  or  firms  engaged  in 

to  the  agreement  or  plan.    This  in-  this  business.    The  association,  there- 

strument  was  subscribed  on  the  16th  fore,  appears  to  have  been  intended  to 

of  August,  1887,  by  twelve  different  include  all  the  companies  and  firms  of 

corporations  and  individual  concerns,  individuals  engaged  in  this  business 

the  defendant  being  made  a  party  to  in  the  United  States.    And,  so  far  as 

it  at  that  time  only  by  the  signature  it  should  prove  successful  in  associ- 

of  its  secretary,  and  the  power  to  do  ating  them,  it  would  completely  ex- 

that  was  afterwards  revoked.    Other  tinguish  all  competition  between  the 

corporations  engaged  In  the  business  corporations  becoming  members  of 
86 
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The  agreement  closed  with  a  provision  for  strict  secrecy, 
that  "  The  said  deed  shall  not  be  shown  or  delivered  to  any 
corporation,  firm,  person  or  persons  whatsoever,  except  by  the 
express  direction  or  order  of  the  board."  The  general  effect 
of  this  agreement  was  stated  by  Judge  Barrett  as  follows: 
"  Thus  we  have  a  series  of  corporations  existing  and  transact- 
ing  business  under  the  forms  of  law,  without  real  membership 
or  genuinely  qualified  direction  —  mere  abstract  figments  of 
statutory  creation  —  without  life  in  the  concrete  or  underlying 
association.  Every  share  of  stock  has  been  practically  surren- 
dered and  vital  membership  resigned.  With  the  transfer  to 
the  eleven  trustees  the  shareholders  cease  to  occupy  the  posi- 
tion of  cestuis  qtce  trustent  with  regard  to  the  directors  of  the 
various  corporations.  In  lieu  thereof  they  accept  substituted 
membership  in  an  unincorporated  board,  and  an  entirely  new, 
independent  and  exclusive  trust  relation  with  the  trustees  of 
the  board.  Nor  are  the  trustees,  as  transferees  of  the  capital 
stock  of  the  various  corporations,  in  any  just  sense  genuine 
members  thereof.  They  have  no  beneficial  interest  therein. 
Dividends  are  not  declarable  thereon,  and  they  would  not  be 
payable  to  them  in  their  own  right  nor  as  trustees  for  the 
shareholders  in  the  particular  corporation  which  had  earned 
the  dividend.  Nor  could  the  owners  of  the  trust  certificates, 
'  proportionately  distributed '  to  such  corporate  shareholdera, 
follow  such  dividend  and  require  the  trustees  to  account  te 
them  therefor.  Whatever  dividends  are  to  be  declared  by  the 
trustees  must  be  so  declared  and  paid  from  the  aggregate  fund ; 
and  whatever  rights  the  holders  of  such  trust  certificates  may 
have,  as  against  the  trustees,  can  only  be  enforced  by  the  to- 
tality of  certificate-holders,  or  a  representative  of  that  body. 
Again,  the  relation  existing  under  the  deed  between  the  trust- 
ees of  the  trust  and  the  directors  of  the  corporations  is  not,  as 
we  have  seen,  the  usual  relation  of  shareholders  and  directors, 
but  a  strict  contract  relation.  Ordinarily  the  directors  of  a 
corporation  may  use  their  honest  judgment  with  regard  to  divi- 

the  association.  Those  who  became  panies,  in  the  stat-e  of  Ohio,  in  Mis- 
parties  to  it  were  not  only  located  in  souri  in  the  state  of  Louisiana,  and 
the  state  of  New  York,  but  in  the  in  the  city  of  San  Francisoa"-  From 
state  of  Massachusetts,  and  appar-  opinion  of  supreme  court  by  Daniels^ 
ently,  from  the  names  of  the  com-  J.,  54  Hun,  354 
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dends,  and  also  as  to  the  judicial  application  of  profits.  Here, 
however,  the  deed  treats  the  directors  of  the  various  corpora- 
tions as  mere  agents  of  the  trust  board,  and  in  unqualified 
terras  requires  them  to  '  pay  over  the  profits.'  The  effect  of 
this  would  be  the  same  even  if  individual  members  of  the 
trust  board  were  also  shareholders  in  the  corporations.  As 
such  individuals  they  would  transfer  their  shares  to  the  board 
and  accept  from  the  board  their  due  proportion  of  the  trust 
certificates.  This  board,  as  a  board,  takes  all  the  shares  of  all 
the  corporations,  and  the  corporate  shareholders,  whether  mem- 
bers of  the  trust  board  or  not,  by  transferring  their  shares  to 
these  trustees,  and  accepting  from  the  latter  trust  certificates, 
in  effect  abandon  their  corporations,  relinquish  their  powers  as 
shareholders,  resign  their  functions  as  corporators,  and  look 
solely  to  the  trust  board  for  future  guidance,  control  and  profit. 
It  is  the  first  time  in  the  history  of  corporations  that  we  have 
heard  of  a  double  trust  in  their  management  and  control  — 
one  set  of  trustees  elected  formally  to  manage  the  corporate 
affairs  and  a  second  set  created  to  manage  the  first, —  the  share- 
holders in  seventeen  corporations  leaving  their  functions  with 
regard  to  their  regular  directors  to  be  thought  out  and  per- 
formed for  them  by  what  amounts  to  a  board  of  guardians." 

Action  in  the  nature  of  a  quo  warranto  was  begun  in  the 
name  of  the  people  demanding  judgment  of  forfeiture  and  dis- 
solution of  the  North  River  Sugar  Refining  Company,  upon 
the  following  grounds: 

1.  That  it  was  a  party  to  the  combination  created  and  con- 
stituted by  the  Sugar  Refineries  Company  deed. 

2.  That  the  combination  by  the  Sugar  Refineries  Company, 
being  injurious  to  trade,  was  a  criminal  conspiracy  and  an  in- 
dictable offense. 

3.  That  the  Sugar  Refineries  Company  deed  created  a  com- 
bination tending  to  monopoly,  the  prevention  of  competition 
and  the  enhancement  of  prices,  and  as  such  was  illegal. 

4.  Corporate  franchises  being  granted  in  trust  upon  condi- 
tion that  they  be  exercised  to  the  attainment  of  the  object  for 
which  they  are  granted,  and  that  they  be  not  abused  to  public 
detriment,  any  act  of  a  corporation  in  violation  of  this  grant 
and  these  duties  forfeits  its  franchise. 

5.  The  participation  of  the  North  River  Sugar  Refinery 
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Company  in  a  conspiracy  is  ground  for  the  forfeiture  of  its 
franchise. 

6.  The  transfer  by  the  North  River  Sugar  Eefinery  Company 
of  its  control  to  a  board  not  recognized  by  its  charter  is  a  for- 
feiture of  its  charter.^ 

1  The  counsel  engaged  in  this  cele-       Agreements  tending  to  monopoly, 

brated  case  were  Charles  Tabor,  at-  i.  «.,  "  any  combination  among  mer- 

torney-general,  and  Roger  A.  Pryor  chants  to  raise  the  price  of  merchan- 

for  the  people,  and  Messrs.  Charles  P.  dise,  to  the  detriment  of  the  public  *' 

Dale,  James  C.  Carter  and  John  K  (Bouvier*s   Law  Diet),  are   illegal. 

Parsons    for   the    defendant     The  Arnott  v.  Coal  Ca,  68  N.  Y.  558; 

briefs  of  both  sides  are  summarized  Stanton  v.  Allen,  5  Denio^  434;  Clancy 

at  length  in  5  Ry.  &  Corpi  Law  Jour.  v.  Salt  Ca,  62  Barb.  395;  Hooker  et  aL 

57.    The  principal  points  relied  upon  v.  Vande water,  4  Denio,  849:  People 

by  counsel  for  the  people,  together  v.  Fisher,  14  Wend.  9-19;  Morris  Run 

with  the  authorities  cited,  are  as  fol-  Coal  Ca  ▼.  Barclay  Coal  Ca,  68  Pa. 

lows:  St  172;  Salt  Ca  v.  Guthrie,  35  Ohio 

Corporate  franchises  are  granted  St  672;  Craft  ▼.  McConoughy,  79  IlL 

upon  condition  that  they  be  exerted  346;  Santa  Clara  Valley  M.  &  L.  Ca 

to  the  attainment  of  the  object  for  t.  Hayes,  76  CaL  387, 18  Paa  R.  891, 

which  they  are  conceded,  and  that  88  Albw  Law  Jour.  279;  Bank  v.  King, 

they  be  not  abused  to  the  public  44  N.  Y.  87;  Case  of  Monopolies,  11 

detriment    For  non-user  or  misuser  Coke,  845;  Raymond  v.  Leavitt,  46 

they  may  be  reclaimed  by  the  state  Mich.  477  (1889);  India  Bagging  As8*n 

in  the  appropriate  judicial  proceed-  v.  Kock,   14  La.  Ann.  164;  Ray  & 

ing.    Sir  James  Smith's  Case,  4  Mod.  Whitney  v.  Mackin,  100  DL  246;  Peo- 

53;  Lord  Holt  in  City  of  London  ▼.  pie  v.  Stephens,  71  N.  Y.  545;  Marsh 

Vanacker,  1  Ld.  Raym.  496;  People  v.  Russell,  66  N.  Y.  288;  Hartford,  etc. 

V.  Bristol,  eta  Ca,  28  Wend  235, 236;  v.  N.  Y.  &  N.  H.  R.  R  Ca,  8  Rob.  411; 

People  v.  Fishkill,  eta,  27  Barb.  445»  Hilton  y.  Eckersley,  6  K  &  K  47; 

452;  Kent,  C,  in  Slee  v.  Bloom,  5  Central,  eta  R.  R.  Ca  v.  Collins,  40 

John&Ch.  880;  2  Waterman  on  Corp.,  Ga.  582;    Charles   River  Bridge  v. 

§  427;  Ward  v.  Farwell,  97  111.  593;  Warren  Bridge,  11  Pet  567;  2  Kent, 

People  V.  Phoenix  Bank,  24  Wend.  271,  marginal  note  e;  Stewart  ▼.  R  & 

433;  People  v.  Dispensary,  7  Lans.  W.Transp.Ca,  17  Minn.  872;  Chicago 

806;  Insurance  Ca  v.  Needles,  118  Gas  Light  Ca  v.  People's  Gas  Light 

U.  a  674;  Terrett  v.  Taylor,  9  Cranch,  Ca,  121  IlL  530, 13  N.  B,  R  169,  2  Am. 

43;  2  Kent  Com.  812;  Coul  t.  Bank,  St  R.  124;  City  of  St  Louis  ▼.  Gas 

21  Pick.  542;  Ang.  &  Ames  on  Corp.  Light  Co.,  70  Ma  69. 
(9th  ed.),  §  774  "  Competition  is  the  life  of  trade. 

Any  act  of  a  corporation  in  viola-  and  whatever  destroys  or  even  re- 

tion  of  law  and  to  the  public  detri-  laxes  competition  in  trade  is  injurious 

ment  forfeits  its  franchises.    ^'Itisa  if  not  fatal  to  it"    Hooker  et  aL  v. 

sufficient  cause  of  forfeiture  if  the  Yandewater,  4  Denio,  858;  People  v. 

acts  complained  of  are  illegal  either  Fisher,   14   Wend.   19;   Salt   Ca  v. 

under  the  statute  or  at  common  law,  Guthrie,  85  Ohio  St  666;  Case  of 

or  in  violation  of  the  inherent  and  Monopolies,  11  Coke,  S4b;  Santa  Clara 

fundamental  principles  or  implied  Valley  M  &  L.  Ca  v.  Hayes,  76  CaL 

conditions  of  its  existence.''  387, 18  Paa  R  891,  88  AlU  U  J.  279; 


§  610.]                                    TRUSTS.  565 

It  will  be  observed  that  many  of  the  points  urged  are  based 
upon  the  general  principles  governing  corporation  law,  and 
have  nothing  to  do  with  the  validity  of  combinations  gener- 
ally. 

Arnott  V.  Coal  Ca,  68  N.  Y.  558;  98  N.  Y.  110;  Mugler  v.  Kansas,  123r 

West  Virginia  v.  Ohio  River  Pipe  U.  a  661. 

Line  Ca,  22  W.  Va.  600,  46  Ara.  R.  The  combination  created  by  "The 

527;  Stanton  v.  Allen,  6  Denio,  434,  Sugar  Refineries  Company"  deed  is 

441;  People  v.  Stephens,  71  N.  Y.  545;  a  criminal  conspiracy  and  an  indict- 

Marsh  v.  Russell,  66  N.  Y.  292;  Hart-  able  offensa    It  was  so  at  common 

ford,  eta  R.  R  Ca  v.  N.  Y.  &  N.  H.  R  R.  law.    Raymond  v.  Leavitt  (1881 ).  46 

Ca,  8  Robt  415;  Brisbane  v.  Adams,  Mich.  447;  Rex  v.  De  Berenger  (1814), 

8  N.  Y.  129;  Livermore  v.  Poor,  5  8  M.  &  &  67;  Rex  v.  Hilbers  (1815), 

Hun,  285;  Wright  v.  Rider,  86  CaL  2  Chitty,  103;  Rex  v.  Waddington,  1 

342;  Western  Union  TeL  Ca  v.  R  &  O.  East,  84,  94;  People  v.  Melvin  (1810), 

Tel.  Ca,  28  Fed.  R  12;  Bait  eta  Ca  2  Wheeler's  Cr.  Cas.  262;   Com.  ▼. 

T.  Western  Union  Tel.  Ca,24  Fed.  R  Carlisle  (1821),  Brightley  (Pa.),  36;  4 

319;  Western  Union  Tel.  Ca  V.  Amer-  Black.  Com.   158,  159;    1   Bish.  Cr. 

ican  Union  Tel.  Ca,  65  Oa.  160;  West-  Law,  sea  969;  1  Russ.  Cr.  Law,  168; 

em  Union  Tel.  Ca  v.  Chicago  &  P.  3  Inst,  ch.  89.   It  is  so  in  the  state  of 

R  R  Ca,  86  HI.  246,  29  Am.  R  28;  New  York  by  express   provision  of 

Denver  &  N.  O.  R  Co.  v.  A.,  T.  &  S.  statute.   Penal  Code,  sec.  168,  subd.  6; 

F.  Ca,  15  Fed.  R  650;  Crawford  v.  People  v.  Fisher,  14  Wend.  9;  Morris 

Wick,  18  Ohio  St  190;  Parker,  J.,  in  Run  Coal  Ca  v.  Barclay  Coal  Ca, 

Mitchell  V.  Reynolds,  1  P.  Williams,  68  Pa.  St  172;  Hooker  v.  Vandewater, 

181;  Dunlap  v.  Gregory,  10  N.  Y.  244;  4  Denio,  349;  Clancy  v.  Salt  Co.,  63 

Lawrence  v.  Kidder,  10  Barb.  641 ;  Barb.  895. 

Chappel  ▼.  Brockway,  21  Wend.  163.  The  contention  of  defendant  is 
See  Leslie  v.  Lorillard,  110  N.  Y.  619.  that  it  is  not  a  party  to  the  agree- 
The  character  of  the  combination,  ment  or  combination  because  not 
whether  tending  to  monopoly  and  made  such  by  any  formal,  regular 
injurious  to  the  public,  will  be  de-  corporate  action.  The  controlling 
termined  by  the  provisions  of  the  question  of  fact  is  not  whether  de- 
instrument  constituting  it,  and  with-  fendant  was  a  party  to  the  agree- 
out  reference  to  its  effects  in  actual  ment,  but  whether  it  is  in  the  com- 
operation.  Salt  Ca  v.  Guthrie,  85  bination?  It  is  not  a  true  proposition 
Ohio  St  666.  In  Hilton  v.  Eckersley,  of  law  that  the  board  of  trustees  is 
6  E.  &  R  47, 65,  Lord  Campbell,  C.  J.,  the  only  or  the  predominant  power 
construing  the  monopoly  agreement  in  a  corporation.  True,  the  *'  con- 
in  question,  said:  "I  do  not  think  cems*'  of  defendant  company  are 
that  any  averment  is  necessary  as  to  **  managed  "  by  its  board  of  trustees 
what  has  been  done  under  it,  or  as  to  (Act  1848,  g  8);  but  the  trustees  are 
any  mischief  which  it  has  actually  ''elected  by  the  stockholders"  (Id.), 
produced.  We  are  to  consider  what  who  therefore  constitute  the  ulti- 
may  be  done  under  it  and  what  mis-  mate  and  supreme  power  in  the  cor- 
chief  may  thus  arise."  Clancy  v.  poration.  Nor  is  it  a  true  proposition 
Salt  Ca,  62  Barb.  895;  Atcheson  v.  of  law  that  the  only  misconduct  for 
Mullon,  43  N.  Y.  149;  Hooker  et  aL  v.  which  a  corporation  is  liable,  when 
Vandewater,  4  Denio,  352;  Stanton  V.  challenged  for  misconduct  by  the 
Allen,  5  Denio,  440;  Matter  of  Jacobs,  people,  is  the  misconduct  of  the  offi- 
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be  thus  created,  but  a  monopoly  in  a  legal  sense  can.  The  mo- 
nopoly with  which  the  law  deals  is  not  limited  to  the  strict 
equivalent  of  royal  grants  or  people's  patents.  Any  combina- 
tion the  tendency  of  which  is  to  prevent  competition  in  its 
broad  and  general  sense  and  to  control  and  thus  at  will  enhance 
prices  to  the  detriment  of  the  public  is  a  legal  monopoly.  And 
this  rule  is  applicable  to  every  monopolj^  whether  the  supply 
be  restricted  by  nature  or  susceptible  of  indefinite  production. 
The  difficulty  of  eflfecting  the  unlawful  purpose  may  be  greater 
in  one  case  than  in  the  other,  but  it  is  never  impossible.  Nor 
need  it  be  permanent  or  complete.  It  is  enough  that  it  may 
be  even  temporarily  and  partially  successful." 

It  will  be  observed  that  the  grounds  urged  by  Judge  Barrett 
as  sufficient  reason  for  forfeiting  defendant's  charter  were,  with 
the  exception  of  the  last,  entirely  within  the  scope  of  corpo- 
ration law.  The  question  whether  or  not  the  combination 
amounted  to  a  conspiracy  is  treated  as  entirely  distinct  from 
the  other  considerations. 

On  appeal*  the  supreme  court  affirmed  the  decisions  upon 
these  grounds: 

1.  The  delegation  and  transfer  of  the  management  and  gov- 
ernment of  the  corporation  to  a  body  of  men  entirely  distinct 
from  that  designated  by  the  statute  under  which  the  corpora- 
tion was  organized  amounted  to  an  abandonment  of  the  author- 
ity vested  by  law  in  the  corporation,  and  by  such  acts  it  ceased 
to  exercise  the  functions  prescribed  by  law,  and  thereby  offended 
against  the  provisions  of  the  act  under  which  it  was  created. 

2.  The  defendant  corporation  became  a  party  to  an  unlaw- 
ful combination,  the  object  of  which  was  to  control  the  produc- 
tion and  sale  of  sugar  in  this  country.  In  this  connection  the 
supreme  court  said:  "The  law  does  not  require  that  instru- 
ments of  this  description,  before  they  may  be  declared  to  be 
illegal,  shall,  in  plain  language,  affirm  the  intention  to  be  to 
prevent  competition  and  control  the  market,  or  advance  the 
prices  of  necessary  commodities,  as  the  articles  of  sugar,  syrup 
and  molasses  clearly  are.  If  it  did,  it  would,  by  that  require- 
ment, supply  a  device  for  evading  its  wholesome  restraints  and 
rendering  its  principles  utterly  nugatory.  That  has  never  been 
exacted.    But  the  courts,  as  in  other  cases,  are  permitted  to 

^See  54  Htm,  356,  opinion  by  Daniels,  J. 
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place  themselves  in  the  position  of  the  parties  entering  into 
the  agreement  or  arrangement  to  discover  the  objects  or  de- 
signs by  which  they  have  been  actuated."  And  continuing: 
"  In  this  case  it  was  a  leading  object  to  combine  together  the 
different  corporations  and  individuals  engaged  in  this  business, 
not  only  in  and  about  the  city  Of  New  York,  but  throughout 
the  country,  and  to  secure  that  control  by  a  substantial  organi- 
zation for  an  indefinite  period  of  time.  This  was  not  to  bo 
done,  and  was  not,  in  fact,  done  for  an  idle  purpose,  or  merely 
to  furnish  the  means  of  protection  against  unlawful  combina- 
tions or  for  any  other  mere  economical  object,  but  it  was  mani- 
festly to  place  this  business  within  the  control  and  subject  to 
the  dictation  of  this  association  and  of  the  board  selected  for 
the  government  of  its  affairs.  And  after  putting  forth  the  ef- 
forts necessary  to  secure  that  end,  it  would  not  only  be  idle 
but  absurd  to  indulge  in  the  supposition  that  it  was  not  in- 
tended to  wield  the  authority,  in  this  manner  secured,  for  the 
pecuniary  advantage  of  the  associates.  And  the  direct  and 
usual  way  in  which  that  is  accomplished,  following  out  the 
common  impulses  of  practical  business  men,  is  by  the  advance- 
ment of  the  prices  of  the  commodities  manufactured  and  sold, 
in  the  course  of  the  business  whose  control  may  be  in  this  way 
secured.  When  the  opportunity  to  do  that  is  provided,  human 
selfishness  is  sure  to  turn  it  to  a  profitable  account.  A  jury, 
certainly,  would  be  fully  justified  in  concluding,  from  the 
agreement  and  the  other  facts  in  evidence  in  the  case,  that  the 
governing  object  of  the  association  was  to  promote  its  inter- 
ests and  advance  the  prosperity  of  the  associates,  by  limiting 
the  supply,  when  that  could  properly  be  done,  and  advancing 
the  prices  of  the  products  produced  by  the  companies.  To  con- 
clude otherwise  would  be  to  violate  all  the  observations  and 
experiences  of  practical  life.  This  is  a  controlling  feature  in 
this  controversy.  And  that  it  was  intended  to  be  secured  by 
the  organization  provided  for,  and  which  actually  took  place, 
is  reasonably  free  from  doubt.  And  where  that  appears  to  be 
the  fact,  the  agreement,  association,  combination  or  arrange- 
ment, or  whatever  else  it  may  be  called,  having  for  its  objects 
the  removal  of  competition  and  the  advancement  of  prices  of 
necessaries  of  life,  is  subject  to  the  condemnation  of  the  law, 
by  which  it  is  denounced  as  a  criminal  enterprise.    The  law  at 
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this  time,  as  it  has  for  many  years  in  this  state,  has  made  it  a 
misdemeanor  for  two  or  more  persons  to  conspire  '  to  commit 
any  act  injurious  to  the  public  health,  to  public  morals  or  to 
trade  or  commerce,  or  for  the  perversion  or  obstruction  of  jus- 
tice or  of  the  due  administration  of  the  law.'  ^  And  combina- 
tions and  associations  of  this  form  have  been  held,  in  this  and 
other  states,  to  violate  these  provisions  .of  the  statute,  so  far  as 
they  prohibit  acts  injurious  to  trade  or  commerce." 

3.  Defendant  by  becoming  a  party  to  the  unlawful  combi- 
nation renounced  and  abandoned  its  own  duties,  and  placed 
its  interests  under  the  control  of  a  board  which  legally  had  no 
relation  to  it,  thereby  rendering  itself  liable  to  the  judgment 
rendered.  In  this  connection  the  supreme  court  said :  "  The 
defendant  had  disabled  itself  from  exercising  its  functions  and 
employing  its  franchises,  as  it  was  intended  it  should  by  the 
act  under  which  it  was  incorporated,  and  had,  by  the  action 
which  was  taken,  placed  itself  in  complete  subordination  to 
another  and  different  organization  to  be  used  for  an  unlawful 
purpose,  detrimental  and  injurious  to  the  public;  instead  of 
manufacturing  its  product  and  disposing  of  it  to  the  public  on 
what  might  be  fair  competitive  prices,  it  had  become  a  party 
to  a  combination,  in  part  at  least,  designed  to  create  a  mo- 
nopoly, and  exact  from  the  public  prices  which  could  not 
otherwise  be  obtained.  This  was  a  subversion  of  the  object  for 
which  the  company  was  created,  and  it  authorized  the  attorney- 
general  to  maintain  and  prosecute  this  action  to  vacate  and 
annul  its  charter." 

In  affirming  the  decision  of  the  supreme  court  the  court  of 
appeals  reached  the  following  conclusions:* 

1.  The  defendant  corporation  became  an  integral  part  of  a 
combination  which  absorbed  most  of  its  corporate  functions, 

1  Penal  Cocle,  §  168,  subd.  d.  penalty  invoked  represents  the  ez- 

2  See  121  N.  Y.  582.  In  this  report  treme  rigor  of  the  law.  Its  inflic- 
-of  the  csise  the  deed  of  the  Sugar  Re-  tion  must  rest  upon  grave  cause,  and 
fineries  Company  is  set  forth  in  full  be  warranted  by  material  miscon- 
at  pages  585  to  595,  incliisiva  The  duct  The  life  of  a  corporation  is 
.serious  charaoter  of  the  judgment  indeed  less  than  that  of  the  humblest 
sought  is  thus  referred  to  by  Judge  citizen,  and  yet  it  envelopes  great  ac- 
Finch:  '*The  judgment  sought  cumulations  of  property,  moves  and 
against  the  defendant  is  one  of  cor-  carries  in  large  volume  the  business 
porate  death.  The  state,  which  ere-  and  enterprise  of  the  people,  and 
ated,  asks  us  to  destroy;  and  the  may  not  be  destroyed  without  clear 
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and  dictated  the  terms  and  manner  and  details  of  its  entire 
business  activity.  By  directions  of  the  combination  it  ceased 
to  refine  sugar,  thereby  lessening  the  supply  upon  the  market. 

2.  The  effect  of  such  action  was  to  divest  itself  of  the  essen- 
tial and  vital  elements  of  its  franchise  by  placing  them  in  trust. 

3.  Defendant  helped  to  create  an  anomalous  trust  which  in 
substance  and  effect  is  a  partnership  of  twenty  separate  corpo- 
rations ;  it  is  a  violation  of  law  for  corporations  to  enter  into 
a  partnership. 

The  court  of  appeals  in  aflBrming  the  decision  expressly  dis- 
regarded the  argument  urged  that  the  defendant  became  part 
of  an  illegal  monopoly,  saying:  "  We  have  reached  our  conclu- 
sion, and  it  appears  to  us  to  have  been  established,  that  the 
defendant  corporation  has  violated  its  charter,  and  failed  in 
the  performance  of  its  corporate  duties,  and  that  in  respects  so 
material  and  important  as  to  justify  a  judgment  of  dissolution. 
Having  reached  that  result,  it  becomes  needless  to  advance 
into  the  wider  discussion  over  monopolies  and  competition  and 
restraint  of  trade  and  the  problems  of  political  economy.    Our 

and  abundant  reason.  That  would  to  be  settled  that  the  state  as  prose- 
be  true  even  if  the  legislature  should  cutor  must  show  on  the  part  of  the 
debate  the  destruction  of  the  corpo-  corporation  accused  some  sin  against 
rate  life  by  a  repeal  of  the  corporate  the  law  of  its  being  which  has  pro- 
charter;  but  is  beyond  dispute  where  duced,  or  tends  to  produce,  injury  to 
the  state  summons  the  offender  be-  the  public.  The  transgression  must 
fore  its  judicial  tribunals,  and  sub-  not  be  merely  formal  or  incidental, 
mits  its  complaint  to  their  judgment  but  material  and  serious,  and  such 
and  review.  By  that  process  it  as-  as  to  harm  or  menace  the  public  wel- 
sumes  the  burden  of  establishing  the  fare.  For  the  state  does  not  concern 
charges  which  it  has  made,  and  must  itself  with  the  quarrels  of  private  lit- 
sbow  us  warrant  in  the  facts  for  the  igants.  It  furnishes  for  them  suffi- 
relief  which  it  seeks.  Two  of  the  cient  courts  and  remedies,  but  inter- 
charges  preferred  in  the  complaint  venes  as  a  party  only  where  some 
have  dropped  out  of  sight  They  are  public  interest  requires  its  action, 
of  little  importance,  and  have  been  Corporations  may,  and  oft^n  do,  eac- 
prudently  dismissed  from  the  in-  ceed  their  authority  where  only  pri- 
quiry  for  that  reason;  and  we  are  vate  rights  are  affected.  When  these 
left  to  consider  the  one  grave  and  so-  are  adjusted  all  mischief  ends  and 
rious  accusation  to  which  alone  the  all  harm  is  averted.  But  where  the 
proofs  and  argument  have  been  di-  transgression  has  a  wider  scope  and 
rected.  That  accusation  is  adequate  threatens  the  welfare  of  the  people, 
to  the  purpose  for  which  it  was  they  may  summon  the  offender  to 
framed,  but  upon  two  conditions,  answer  for  the  abuse  of  its  franchise 
which  dictate  the  line  of  inquiry  and  or  the  violation  of  its  corporate 
limit  the  area  of  discassion.  It  appears  duty.*' 
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duty  is  to  leave  them  until  some  proper  emergency  compels 
their  consideration.  Without  either  approval  or  disapproval 
of  the  views  expressed  upon  that  branch  of  the  case  by  the 
courts  below,  we  are  enabled  to  decide  that  in  this  state  there 
can  be  no  partnerships  of  separate  and  independent  corpora- 
tions, whether  directly  or  indirectly  through  the  medium  of  a 
trust;  no  substantial  consolidations  which  avoid  and  disregard 
the  statutory  permissions  and  restraints,  but  that  manufactur- 
ing corporations  must  be  and  remain  several  as  they  were  cre- 
ated, or  one  under  the  statute." 

The  final  and  controlling  decision  in  this  famous  case  turned, 
therefore,  wholly  upon  the  general  principles  applicable  to  cor- 
poration law,  thereby  illustrating  the  force  of  the  proposition 
already  advanced,  that  the  trust  form  of  combination  is  doubly 
vulnerable,  in  that  charters  of  the  constituent  companies  may 
be  forfeited  for  reasons  entirely  independent  of  the  legality  or 
illegality  of  the  combination  itself. 

§  611.  Standard  Oil  Trnst.^  —  Action  was  begun  by  the  state 
to  deprive  the  Standard  Oil  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Ohio,  of  its  charter  on  the  ground 
that  it  had  abused  its  corporate  franchises  by  becoming  a  party 
to  an  agreement  that  was  against  public  policy.  It  was  charged 
that  in  violation  of  law  and  in  abuse  of  its  corporate  powers, 
and  in  exercising  the  privileges,  rights  and  franchise  conferred 
upon  it,  the  defendant  corporation  in  1882  became  a  party  to 
certain  trust  agreements;  that  the  holders  of  its  capital  stock, 
and  all  its  officers  and  directors,  signed  the  trust  agreements 
without  attaching  the  corporate  name  and  seal  of  defendant 
company  thereto;  that  thereby  the  company  itself  in  effect 
and  reality  became  a  party  to  the  agreements.' 

1  state  V,  Standard  Oil  Ca  (1892),  be  used  for  the  purpose  when  it  can 

49  Ohio  St  137,  30  N.  R  R.  279.  advantageously  be  done. 

3  The  two  trust  agreements  pro-  "  (2)  The  purposes  and  powers  of 

Tided  that:  said  corporation  shall  be  to  mine  fon 

"  (1)  As  soon  as  practicable  a  cor-  produce,   manufacture^   refine   and 

poration  shall  be  formed  in  each  of  deal  in  petroleum  and  all  its  products 

the  following  states  under  the  laws  and  aU  the  materials  used  in  such 

thereof,  to  wit:   Ohio,  New  York,  business,  and  transact  other  business 

Pennsylvania  and  New  Jersey;  pro-  collateral  thereta     But  other  pur- 

vided,  however,  that  instead  of  or-  poses  and  powers  shall  be  embraced 

ganizing  a  new  corporation  any  ex-  in  the  several  charters,  such  as  shall 

isting  charter  and  organization  may  seem  expedient  to  the  parties  pro- 
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The  trust  agreements  provided  generally  that  a  corporation 

should  be  organized  in  each  of  four  states,  namely,  Ohio,  'Sew 
York,  Pennsylvania  and  New  Jersey;  that  all  assets  and  busi- 
ness of  the  parties  to  the  trust  agreements  situated  in  each  state 

curing  the  charter,  or  if  necessary  to  agreement)  to  sell,  assign,  transfer, 
comply  with  the  law  the  powers  convey  and  make  over,  for  the  con- 
aforesaid  may  be  restricted  and  re-  sideration  hereinafter  mentioned,  to 
duced.  the  Standard  Oil  Company  or  com- 

"  (8)  At  any  time  hereafter,  when  panies  of  the  proper  state  or  states,  as 

it  may  seem  advisable  to  the  trust-  soon  as  said  corporations  are  organ- 

ees  herein  provided  for,  similar  cor-  ized  and  ready  to  receive  the  same, 

porations  may  be  formed  in  other  all  the  property,  real  and  personal, 

states  and  territories.  assets  and  business  of  said  corpora- 

"  (4)  Each  of  said  corporations  shall  tions  and  limited  partnerships.    Cor- 

be  known  as  the  Standard  Oil  Com-  rect  schedules  of  such  property,  &&• 

pany  of (and  here  shall  follow  sets  and  business  shall  accompany 

the  name  of  the  st^te  or  territory  by  each  transfer. 

virtue  of  the  laws  of  which  said  cor-  '^(8)  The  individuals  embraced  in 

poration  is  organized).      *  class  second  of  this  agreement  do 

"  (5)  The  capital  stock  of  each  of  each  for  himself  agree,  for  the  con- 
said  corporations  shall  be  fixed  at  sideration  hereinafter  mentioned,  to 
such  an  amoimt  as  may  seem  neoes-  sell,  assign,  transfer,  convey  and  set 
sary  and  advisable  to  the  parties  or-  over  all  the  property,  real  and  per- 
ganizing  the  same,  in  view  of  the  sonal,  assets  and  business  mentioned 
purpose  to  be  accomplished.  and  embraced  in  schedules  accom- 

"  (6)  The  shares  of  stock  of  each  of  panying  such  sale  and  transfer  to  the 

said  corporations  shall  be  issued  only  Standard  Oil  Company  or  companies, 

for  money,  property  or  assets,  equal  of  the  proper  state  or  states,  as  soon 

at  a  fair  valuation  to  the  par  value  as  the  said  corporations  are  organ- 

of  the  stock  delivered  therefor.  ized  and  ready  to  receive  the  same. 

"(7)  All  of  the  property,  real  and  "(9)  The  parties  embraced  in  class 

personal,  assets  and  business  of  each  third  of  this  agreement  do  covenant 

and  all  of  the  corporations  and  lim-  and  agree  to  assign  and  transfer  all 

ited  partnerships  mentioned  or  em-  of  the  stock  held  by  them  in  the  cor- 

braced  in  class  first  shall  be  trans-  porations   or    limited    partnerships 

ferred  to   and  vested  in   the  said  herein  named  to  the  trustees  herein 

several  Standard  Oil  Companies.  All  provided  for,  for  the  consideration 

of  the  property,  assets  and  business  and  upon  the  terms  hereinafter  set 

in,  or  of,  each  particular  state  shall  forth.    It  is  understood  and  agreed 

be  transferred  to  and  vested  in  the  that  the  said  trustees  and  their  suc- 

Standard  Oil  Company  of  that  par-  cessors  may  hereafter  take  the  assign- 

ticular  state,  and  in  order  to  accom-  ment  of  stocks  in  tlie  same  or  similar 

plish  such  purpose  the  directors  and  companies   upon  the  terms  herein 

managers  of  each  and  all  of  the  sev-  provided,  and  that  whenever  and  as 

eral  corporcitions  and  limited  part-  often  as  all  the  stocks  of  any  corpo- 

nerships  mentioned  in  class  first  are  ration   or   limited  partnership  are 

herebyauthorizedanddirectedbythe  vested  in  said  trustees,  the  proper 

stockholders  and  members  thereof  steps  may  then  be  taken  to  have  all 

(all  of  them  being  parties  to  this  the  money,  property,  real  and  per- 
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should  be  transferred  to  the  corporation  organized  in  that  par- 
ticular state,  and  payment  made  therefor  in  the  stock  of  the 
transferee  company,  which  stock  should  be  delivered  to  nine 
trustees,  and  no  stock  of  any  of  said  companies  should  ever  be 
issued  except  to  the  trustees  to  be  held  subject  to  the  trust 
specified.  In  return  for  the  stock  so  delivered  the  trustees 
were  to  issue  trust  certificates  of  like  value  to  the  several  stock- 
holders. Complete  power  to  manage  the  several  companies 
was  vested  in  the  trustees.  The  case  came  before  the  supreme 
court  of  Ohio  upon  a  demurrer  to  the  answer  of  the  corpora- 

sonal,  of  such  corporation  or  partner-  their  respective  charters,  provided 
ship  assigned  and  conveyed  to  the  only  that  no  stock  be  issued  therefor 
Standard  Oil  Company  of  the  proper  except  to  said  trustees, 
state  on  the  terms  and  in  the  mode  "(11)  The  consideration  for  any 
herein  set  forth,  in  which  event  the  stocks  delivered  to  said  trustees  as 
trustees  shall  receive  stocks  of  the  above  provided  for,  as  well  as  for 
Standard  Oil  Companies  equal  to  the  stocks  delivered  to  said  trustees  by 
value  of  the  money,  property  and  persons  mentioned  or  included  in 
business  assigned,  to  be  held  in  place  class  third  of  this  agreement,  shall 
of  the  stocks  of  the  company  or  com-  be  the  delivery  by  said  trustees  to 
panies  assigning  such  property.  the  persons  entitled  thereto,  of  trust 
'*(10)  The  consideration  for  the  certificates  hereinafter  provided  for. 
transfer  and  conveyance  of  the  equal  at  par  value  to  the  par  value 
money,  property  and  business  afore-  of  the  stocks  of  the  said  Standard  Oil 
said  to  each  or  any  of  the  Standard  Companies  so  received  by  said  trust- 
Oil  Companies  shall  be  stock  of  the  ees,  and  equal  to  the  appraised  value 
respective  Standard  Oil  Company  to  of  the  stocks  of  other  companies  or 
which  said  transfer  or  conveyance  is  i)artnership6  delivered  to  said  trusts 
made,  equal  at  par  value  to  the  ap-  ees.  (The  said  appraised  value  shall 
praised  value  of  the  money,  property  be  determined  in  a  manner  agreed 
and  business  so  transferred.  Said  upon  by  the  parties  in  interest  and 
stock  shall  be  delivered  to  the  trust-  the  said  trustees.)  It  is  understood 
ees  hereinafter  provided  for,  and  and  agreed,  however,  that  the  said 
their  successors,  and  no  stock  of  trustees  may,  with  any  trust  funds 
any  of  said  companies  shall  ever  be  in  their  hands,  in  addition  to  the 
issued  except  for  money,  property  or  mode  above  provided,  purchase  the 
businass  equal  at-  least  to  the  par  bonds  and  stocks  of  other  companies 
value  of  the  stock  so  issued,  nor  shall  engaged  in  business  similar  or  ool- 
any  stock  be  issued  by  any  of  said  lateral  to  the  business  of  the  Stand- 
companies  for  any  purpose,  except  ard  Oil  Companies,  on  such  terms 
to  the  trustees  herein  provided  for,  and  in  such  mode  as  they  may  deem 
to  be  held  subject  to  the  trusts  here-  advisable,  and  shall  hold  the  same 
inafter  specified.  It  is  understood,  for  the  benefit  of  the  owners  of  said 
however  that  this  provision  is  not  in-  trust  certificates,  and  may  sell,  as- 
tended  to  restrict  the  purchase,  sale  sign,  transfer,  and  pledge  such  bonds 
and  exchange  of  property  by  said  and  stocks  whenever  they  may  deem 
Standard  Oil  Companies  as  fully  as  it  advantageous  to  said  trust  so  to 
they  may  be  authorized  to  do  by  da" 
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tion  to  the  petition  of  the  attorney-general,  and  the  questions 
discussed  were: 

1.  Should  the  defendant,  the  Standard  Oil  Company,  be  re- 
garded as  a  party  in  its  corporate  capacity  to  the  agreement 
constituting  the  Standard  Oil  Trust. 

2.  Had  the  company  power  to  become  a  party  to  such  an 
agreement. 

3.  If  so,  is  the  right  of  the  state  to  demand  a  forfeiture  of 
its  corporate  franchises,  or  of  the  power  to  make  and  perform 
such  agreements,  barred  by  lapse  of  time. 

In  answer  to  the  first  question  it  was  held  that  the  corpora- 
tion was  not  a  legal  entity  separate  from  its  stockholders. 
And  the  action  of  the  officers  and  stockholders  in  signing  the 
trust  agreements  was  virtually  and  in  effect  the  action  of  the 
company,  since  the  property  and  assets  of  the  corporation 
could  only  be  transferred  by  corporate  act.  In  this  connec- 
tion the  court  said:  *' Applying  then  the  principle  that  a  cor- 
poration is  simply  a  corporation  of  natural  persons,  united  in 
one  body  under  a  special  denomination,  and  vested  by  the  pol- 
icy of  the  law  with  the  capacity  of  acting  in  several  respecta 
as  an  individual,  and  disregarding  the  mere  fiction  of  a  sepa- 
rate legal  entity,  since  to  regard  it  in  an  inquiry  like  the  one 
before  us  would  be  subversive  of  the  purpose  for  which  it  was. 
invented,  is  there,  upon  an  analysis  of  the  agreement,  room 
for  doubt  that  the  act  of  all  the  stockholders,  officers  and  di- 
rectors of  the  company  in  signing  it  should  be  imputed  ta 
them  as  an  act  done  in  their  capacity  as  a  corporation  ?  We 
think  not,  since  thereby  all  the  property  and  business  of  the 
company  is,  and  was  intended  to  be,  virtually  transferred 
to  the  Standard  Oil  Trust,  and  is  controlled,  through  its 
trustees,  as  effectually  as  if  a  formal  transfer  had  been  made 
by  the  directors  of  the  company.  On  a  question  of  this  kind, 
the  fact  must  constantly  be  kept  in  view  that  the  metaphys- 
ical entity  has  no  thought  or  will  of  its  own;  that  every  act 
ascribed  to  it  emanates  from  and  is  the  act  of  the  individuals 
personated  by  it;  and  that  it  can  no  more  do  an  act,  or  refrain 
from  doing  it,  contrary  to  the  will  of  these  natural  persons, 
than  a  house  could  be  said  to  act  independently  of  the  will 
of  its  owner;  and,  where  an  act  is  ascribed  to  it,  it  must  be 
understood  to  be  the  act  of  the  persons  associated  as  a  cor- 
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poration,  and,  whether  done  in  their  capacity  as  corporators  or 
as  individuals,  must  be  determined  by  the  nature  and  tend- 
ency of  the  act.  It  therefore  follows,  as  we  think,  from  the 
discussion  we  have  given  the  subject,  that  where  all  or  a  ma- 
jority of  the  stockholders  comprising  a  corporation  do  an  act 
which  is  designed  to  affect  the  property  and  business  of  the 
company,  and  which,  through  the  control  their  numbers  give 
them  over  the  selection  and  conduct  of  the  corporate  agen- 
cies, does  affect  the  property  and  business  of  the  company 
in  the  same  manner  as  if  it  had  been  a  formal  resolution 
of  its  board  of  directors,  and  the  act  so  done  is  vltra  vires  of 
the  corporation  and  against  public  policy,  and  was  done  by 
them  in  their  individual  capacity  for  the  purpose  of  conceal- 
ing their  real  purpose  and  object,  the  act  should  be  regarded 
as  the  act  of  the  corporation;  and,  to  prevent  the  use  of  cor- 
porate power,  may  be  challenged  as  such  by  the  state  in  a  pro- 
ceeding in  quo  warranto ^  ^ 

As  regards  the  power  of  the  company  to  become  a  party  to 
the  trust  agreement  the  court  said:  '^That  the  nature  of  the 
agreement  is  such  as  to  preclude  the  defendant  from  becoming 
a  party  to  it  is,  we  think,  too  clear  to  require  much  considera- 
tion by  us.  In  the  first  place,  whether  the  agreement  should 
be  regarded  as  amounting  to  a  partnership  between  the  several 
companies,  limited  partnerships  and  individuals,  who  are  par- 
ties to  it,  it  is  clear  that  its  observance  must  subject  the  de- 
fendant to  a  control  inconsistent  with  its  character  as  a  cor- 
poration. Under  the  agreement  all  but  seven  of  the  shares  of 
the  capital  stock  of  the  company  have  been  transferred  by  the 
real  owners  to  the  trustees  of  the  trust,  who  hold  them  in 
trust  for  such  owners;  and  being  enjoined  by  the  terms  of  the 
agreement  to  endeavor  to  have  Hhe  affairs'  of  the  several 
companies  managed  in  a  manner  most  conducive  to  the  inter- 
est of  the  holders  of  the  trust  certificates  issued  by  the  trust, 
have  the  right,  in  virtue  of  their  apparent  legal  ownership  and 
by  the  terms  of  the  agreement,  to  select  such  directors  of  the 
company  as  they  may  see  fit;  nay,  more,  may  in  fact  select 
themselves.  The  law  requires  that  a  corporation  should  be 
controlled  and  managed  by  its  directors  in  the  interest  of  its 
own  stockholders  and  conformable  to  the  purpose  for  which  it 

1  See  §007  and  note. 
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was  created  by  the  laws  of  the  state.  By  this  agreement,  in- 
directly it  is  true,  but  none  the  less  effectually,  the  defendant  is 
controlled  and  managed  by  the  Standard  Oil  Trust,  an  associa- 
tion with  its  principal  place  of  business  in  New  York  city,  and 
organized  for  a  purpose  contrary  to  the  policy  of  our  laws.  Its 
object  was  to  establish  a  virtual  monopoly  of  the  business  of 
producing  petroleum,  and  of  manufacturing,  refining  and  deal- 
ing in  it  and  all  its  products,  through  the  entire  country,  and 
by  which  it  might  not  merely  control  the  production,  but  the 
price,  at  its  pleasure.  All  such  associations  are  contrary  to  the 
policy  of  our  state  and  void."* 

1  In  this  connection  the  court  cited  the  price  of  friction  matehea  That 
Salt  Ca  V.  Guthrie  (1881),  85  Ohio  St  policy  may  have  been  necessary  to 
660;  Emery  v.  Ohio  Candle  Ca  (1890),  crush  competition.  The  fact  exists 
47  id.  820,  24  N.  K  R  660;  Cook  on  that  it  rests  in  the  discretion  of  this 
Stock  and  Stxxskholders,  sec.  503a;  company  at  any  time  to  raise  the  price 
Wait  on  Insolvent  Corporations,  sec.  to  an  exorbitant  degree.*  .  .  «  A 
487.  Regarding  the  contention  that  society  in  which  a  few  men  are  the 
many  beneficial  results  had  been  at-  employers,  and  the  great  body  are 
tained  by  the  operation  of  the  oil  trust,  merely  employees  or  servants,  is  not 
the  Ohio  court  said:  " Much  has  been  the  most  desirable  in  a  republic:  and 
said  in  favor  of  the  objects  of  the  it  should  be  as  much  the  policy  of 
Standard  Oil  Trust  and  what  it  has  the  laws  to  multiply  the  numbera 
accomplished.  It  may  be  true  that  engaged  in  independent  pursuits  or 
it  has  improved  the  quality  and  in  the  profits  of  production  as  to 
cheapened  the  costs  of  petroleum  cheapen  the  price  to  the  consumer, 
and  its  products  to  the  consumer.  Such  policy  would  tend  to  an  equal- 
But  such  is  not  one  of  the  usual  or  ity  of  fortunes  among  its  citizens, 
general  results  of  a  monopoly;  and  thought  to  be  so  desirable  in  a  re- 
it  is  the  policy  of  the  law  to  regard,  public,  and  lessen  the  amount  of 
not  what  may,  but  what  usually,  pauperism  and  crime.  It  is  true  that 
happens.  Experience  shows  that  it  in  the  case  just  cited  the  monopoly 
is  not  wise  to  trust  human  cupidity  had  been  created  by  letters  patent, 
where  it  has  the  opportunity  to  ag-  But  the  objections  lie  not  to  the 
grandize  itself  at  the  expense  of  oth-  manner  in  which  the  monopoly  is 
ers.  The  claim  of  having  cheapened  created.  The  effect  on  industrial  lib- 
the  price  to  the  consumer  is  the  erty  and  the  price  of  commodities 
usual  pretext  on  which  monopolies  will  be  the  same  whether  created  by 
of  this  kind  are  defended,  and  is  weU  patent  or  by  an  extensive  combina- 
answered  in  Richardson  v.  Buhl,  77  tion  among  those  engaged  in  similar 
Mich.  632,  43  N.  W.  R  1102.  After  industries  controlled  by  one  manage- 
cora  men  ting  on  the  tendency  of  the  ment.  By  the  invariable  laws  of 
combination  known  as  the  Diamond  human  nature,  competition  will  be 
Hat<^>h  Company  to  prevent  fair  com-  excluded  and  prices  controlled  in 
petition  and  to  control  prices,  Cham-  the  interest  of  those  connected  with 
plin,  J.,  said:  '  It  is  no  answer  to  say  the  combination  or  trust'* 
vthat  this  monopoly  has  in  fact  reduced  The  court  also  held  the  right  of 
87 
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« 

§612.  Distillers  and  Cattle  Feeders'  Trust.^  — The  Ne- 
braska Distilling  Company  was  a  corporation  organized  ander 
the  laws  of  the  state  of  Nebraska.  Action  of  quo  warravto 
was  instituted  to  forfeit  the  company's  charter,  upon  the 
ground  that  the  company  had  become  party  to  an  illegal  trust 
In  1887  certain  parties  interested  in  certain  distilleries  located 
northwest  of  the  Ohio  river  formed  an  unincorporated  asso- 
ciation known  as  "The  Distillers'  and  Cattle  Feeders'  Trust,'* 
with  its  headquarters  at  Peoria,  Illinois;  the  object  of  which 
trust  was  to  control  the  production  of  highwines,  alcohol, 
spirits  and  other  liquors,  and  to  regulate  prices  of  same,  and 
to  control  competition.  It  was  found  by  the  referee  in  the 
Nebraska  case  that  "  the  object  and  purpose  of  the  trust  are 
accomplished  by  its  getting  the  control  and  management  of  as 
many  distilleries  as  possible,  and  the  mode  of  procedure  is  as 
follows:  An  arrangement  or  agreement  is  made  by  which  the 
company  is  to  transfer  its  capital  stock  to  the  trustees  of  the 
Distillers'  and  Cattle  Feeders'  Trust,  for  which  said  trustees, 
are  to  issue  certificates  of  the  trust.  The  real  estate  upon  which 
the  distillery  plant  is  situated  is  deeded  to  some  one  member 
of  the  company  as  trustee  for  the  stockholders,  and  the  trustee 
then  leases  said  real  estate  to  the  company  for  the  term  of 
twenty-five  years.  The  capital  stock  of  the  company  is  can- 
celed and  new  stock  issued  to  said  nine  trustees  of  the  trust, 
for  which  the  trustees  give  the  agreed  amount  of  certificates 
of  the  trust.  The  board  of  directors  of  the  company  resign 
and  a  new  board  is  elected,  a  majority  of  whom  are  taken  fro'm 
the  nine  trustees  of  the  trust.  That  prior  to  the  formation  of 
said  trust,  various  distillers  had  formed  what  are  called  pools, 
the  object  of  which  was  to  prevent  an  over-production  of  alco- 
hol, spirits  and  liquors.  In  the  absence  of  such  a  combination 
there  was  a  tendency  to  over-production  and  to  furnish  a  sup- 
ply beyond  the  demands,  the  consequence  of  which  was  to- 
lower  the  price  of  the  production  and  make  the  business  un- 

the  state  to  begin  an  action  to  for-  K  R  188,  wherein  the  history  of  the 

feit  the  charter  was  not  barred  by  organization  of  the  trust  and  of  the 

lapse  of  time  under  the  Ohio  statute.  Distilling   &  Cattle  Feeding  Com- 

1  State  V.  Nebraska  DistiUing  Ca  pany,  which   was   the   corporation 

(1890),  29  Neb.  700,  46  N.  W.  R  155.  which  succeeded  the  trusty  is  given 

See  also  Distilling  &  Cattle  Feeding  at  length, 
Co.  V.  People  (1895),  156  IlL  448,  41  N. 
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profitable.  Owing  to  an  inherent  infirmity  in  the  pooling  sys- 
tem, it  failed  to  accomplish  its  full  purpose,  and  as  a  substitute 
therefor  said  trust  was  formed.  The  trustees  ,of  the  trust  have 
almost  unlimited  power  and  control  over  all  distilleries  that 
enter  it.  They  can  limit  their  production  or  suspend  their  op- 
eration altogether.  From  ninety  to  one  hundred  and  ten  dis- 
tilleries are  located  north  and  west  of  the  Ohio  river,  of  which 
number  about  seventy-five  or  eighty  have  entered  the  trust, 
and  of  the  number  under  the  control  of  the  trust  about  four- 
teen are  kept  running.  The  trustees  confine  the  production  of 
the  distilleries  under  their  control  to  the  large  houses  situated 
in  favorable  localities,  which  can  be  run  at  less  expense  than 
small  houses  located  in  unfavorable  places;  of  the  distillery 
plants  in  actual  operation,  about  six  are  located  in  Peoria,  the 
headquarters  of  the  trust.  That  the  corporate  stock  assigned 
and  transferred  to  said  trustees  is  owned  and  held  by  them  in 
common,  and  they  acquire  thereby  the  rights  and  powers  of 
shareholders  and  exercise  full  control  and  direction  of  the  ac- 
tion, management  and  business  of  the  companies  whose  stock 
has  been  so  assigned  and  transferred  to  them  as  aforesaid,  and 
they  are  enabled  thereby  to  regulate,  and  do  to  a  great  extent 
regulate,  at  will  the  production  and  price  of  alcohol,  spirits  and 
other  liquors  in  the  state  of  Nebraska  and  in  the  United  States. 
The  said  trustees  can,  and  do,  at  will  restrict  and  limit  the 
production  and  supply  of  alcohol,  spirits  and  other  liquors,  and 
thereby  enhance  their  value." 

The  Nebraska  corporation  became  a  party  to  the  trust  by 
transferring  its  capital  stock  to  the  nine  trustees  and  receiving 
in  return  therefor  certificates  of  the  Distillers'  and  Cattle  Feed- 
ers' Trust,  whereupon,  in  1888,  by  order  of  the  trustees,  the 
Nebraska  plant  was  closed  and  ceased  operations. 

The  company  was  ousted  of  its  charter  upon  the  ground  that 
it  became  party  to  an  unlawful  agreement. 

That  the  trust  agreement  was  in  restraint  of  trade,  tended 
to  destroy  competition  and  create  a  monopoly,  and  was  there- 
fore contrary  to  public  policy,  and  void.^ 

^  In  reaching  these  conclusions  the  Toung  (1818),  2  Chitty  R  407;  Lange 

court  relied  on  Mitchell  v.  Reynolds,  v.  Werk  (1853),  2  Ohio  St.  519;  Lav^- 

1  P.  Wms.  181;  Horner  v.  Ashford  renoe  v.  Kidder  (1851),  10  Barb.  641; 

(1825),  3  Bing.  322;  Horner  v.  Graves  Pierce  v.  Fuller  (1811),  8  Mass.  223; 

(1831),    7    Bing.    735;    Hay  ward    v.  Palmer  v.  Stebbins  (1825),  8  Pick.  188; 
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Alcohol  is  an  article  of  commerce;  it  is  applied  to  many  uses 
in  arts  and  manufacture ;  the  amount  used  in  the  production 
of  intoxicating  drinks  forms  but  a  small  part  of  the  quantity 
actually  distilled ;  therefore,  any  contract  creating  a  monopoly 
therein  is  against  public  policy,  and  void. 

The  object  of  the  Nebraska  corporation  in  entering  into  the 
illegal  combination  being  to  destroy  competition  and  creating 
a  monopoly,  not  only  by  limiting  production  of  alcohol,  but  by 
dismantling  distilleties,  and  thereby  absolutely  preventing  the 
manufacture  of  an  important  article  of  commerce  except  in  a 
few  establishments  controlled  by  the  trust,  its  action  is  contrary 
to  law,  and  any  contracts  entered  into  with  such  an  object  in 
view  are  null  and  void;  therefore  the  conveyance  from  the 
Nebraska  corporation  to  the  trust  of  any  of  its  assets  was  in 
contravention  of  the  powers  conferred  upon  it  by  statute,  and 
no  title  passed. 

The  supreme  court  of  Illinois,  in  a  case  involving  the  legal- 
ity of  the  corporation  which  succeeded  the  Distillers'  and  Cat- 
tle Feeders'  Trust,  spoke  of  the  latter  association  as  follows :  * 
^^  There  can  be  no  doubt,  we  think,  that  the  Distillers'  and 
Cattle  Feeders'  Trust,  which  preceded  the  incorporation  of  the 
defendcint,  was  an  organization  which  contravened  well-estab- 
lished principles  of  public  policy,  and  that  it  was,  therefore, 
illegal.  No  one  who  intelligently  considers  the  scheme  of  this 
trust,  as  detailed  in  the  information,  can  for  a  moment  doubt 
that  it  was  designed  to  be,  and  was  in  fact,  a  combination  in 
restraint  of  trade,  and  that  it  was  organized  for  the  purpose  of 
getting  control  of  the  manufacture  and  sale  of  all  distillery 
products,  so  as  to  stifle  competition,  and  to  be  able  to  dictate 
the  amount  to  be  manufactured  and  the  prices  at  which  the 
same  should  be  sold,  and  thus  to  create,  or  tend  to  create,  a 

Whitney   v.   Slay  ton,   40   He.   234;  Ga  ▼.  Ohio  River  Pipe  Line  Ca  (1883)» 

Nobles  ▼.  Bates  (1827),  7  Cow.  307;  22  W.  Va.  600;  People  ▼.  Chicago  Gas 

Duflfy  V.  Shockey  (I808),  11   Ind.  70;  Trust  Ca  (1889),  130  IlL  268,  22  N.  £. 

Bowser  v.  Bliss  (184o),  7  Blackf.  344:  R  798;  Richardson  ▼.  Buhl  (1889),  77 

Beard  ▼.  Dennis  (1855),  6  Ind.  200;  Mich.  632,  43  N.  W.  R  1102;  Salt  Ca 

Chappel  y.  Brockway,  21  Wend.  158;  ▼.  Guthrie,  33  Ohio  St  666;  Nav.  Ca 

Coal  Ca  V.  Coal  Ckx,  68  Pa.  St  173;  v.  Railway  Ca,  130  U.  a  L 

Craft  V.  McConouffhy  (1875),  79  IlL  *See  Distilling  Cattle  Feeding  Ox 

846;  Central  R  R  Ca  V.  Collins  (1869),  ▼.  People  (1885X  156  IlL,  on  pi  486^  41 

40  Qa.  582;  Hazelhurst  v.  Railroad  N.  £.  R  188. 
Ca,  43  id.  13;  West  Virginia  Trans. 
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virtual  monopoly  in  the  manufacture  and  sale  of  products  of 
that  character.  No  other  business  principles  can  be  suggested 
upon  which  the  development  of  such  an  elaborate  and  far- 
reaching  scheme  can  be  accounted  for.  No  rational  purpose 
for  such  organization  can  be  shown  consistent  with  an  inten- 
tion to  allow  business  to  run  in  its  normal  channels,  to  give 
competition  its  legitimate  operation,  and  to  allow  both  produc- 
tion and  prices  to  be  controlled  by  the  natural  influences  of 
supply  and  demand,  and  the  results,  as  shown  by  the  informa- 
tion, were  such  as  might  be  anticipated.  The  trust  obtained 
possession  of  nearly  all  the  distillery  product  of  the  United 
States,  thus  enabling  it  to  dictate  prices  and  the  amount  of  pro- 
duction, and  to  thus  draw  to  itself  the  substantial  control  of 
the  distillery  business  of  the  country.  Combinations  of  this 
character  have  been  frequently  made  the  subject  of  judicial  in- 
vestigation within  the  last  few  years,  and  while  the  proceeding 
has  most  generally  been  against  some  one  of  the  corporations 
entering  into  the  trust,  the  courts,  so  far  as  they  have  had  oc- 
casion to  speak  on  the  subject  at  all,  have  held  such  trusts  to 
be  illegal." 

§  613.  American  Cattle  Trust.*  —  In  1887  thirteen  parties 
in  the  city  of  New  York  organized  a  voluntary  association 
called  the  "American  Cattle  Trust."  "The  general  object 
contemplated  by  the  parties  who  unite  in  the  establishment  of 
this  trust  is  to  encourage,  develop  and  secure  improved  meth- 
ods and  economics  in  the  production,  transportation,  distribu- 
tion, handling  and  sale  of  cattle,  sheep,  hogs  and  other  animals, 
and  of  the  food  and  other  products  produced  or  manufactured 
from  them,  or  any  or  all  of  them,  in  the  United  States  or  else- 
where, and  to  transact  any  and  all  other  business  incident 
thereto  growing  out  of  or  connected  therewith,  or  with  any 
or  all  of  them." 

The  object  of  the  trust  was  to  receive  from  the  various  own- 
ers and  holders  the  stock  of  corporations  engaged  in  the  busi- 
ness described.  The  trustees  were  to  hold  the  stock  in  trust 
for  the  original  owners,  and  to  issue  in  lieu  thereof  trust  cer- 
tificates; by  this  means  it  was  expected  to  secure  control  of 
the  various  corporations  engaged  in  live-stock  business.  In  the 
language  of  the  chairman  of  the  trust,  "  It  was  hoped  and  be- 

lOould  V.  Head  et  aL  (1889),  88  Fed.  R.  886b 
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lieved  that  by  associating  a  namber  of  live-stock  properties  in 
different  sections  of  the  country  advantage  could  be  taken  of 
favoring  circumstances  possessed  by  these  different  properties, 
but  not  common  to  all ;  .  .  .  that,  in  short,  by  uniting  the 
different  properties,  putting  them  under  a  common  manage- 
ment, introducing  economy,  husbanding  resources,  the  live- 
stock  business  could  be  profitably  conducted ;  that,  in  order  to 
secure  efficient  management  thereof,  the  entire  property  thus 
associated,  and  the  absolute  control  of  the  same,  was  vested  in 
a  board  of  trustees." 

The  legality  of  the  trust  came  before  the  courts  upon  the 
filing  of  a  biU  by  a  party  who  had  exchanged  his  stock  in  one 
of  the  constituent  corporations  for  trust  certificates,  and  who 
sought  to  get  his  original  stock  back.  In  granting  the  relief 
prayed  for  the  court  said:  "The  corporations  thus  associated 
renounced  autonomy,  but  not  their  existence.  They  committed 
their  affairs  into  the  hands  of  the  trust,  because  they  could  be 
better  managed  by  the  trust  than  by  themselves.  They  still 
lived  and  owned  their  property,  but  the  trust  was  a  regency  of 
their  own  creation  with  absolute  and  irrevocable  power  over 
all  their  concerns.  Ten  corporations  are  mentioned  in  the 
affidavits  as  thus  united  in  the  trust,  not  by  the  direct  act  of 
the  corporations,  but  by  transfer  of  their  stock  to  the  trust,  or 
to  persons  holding  in  its  interest.  And  it  is  urged  that  by 
some  general  expressions  in  the  articles  of  association  the  trust 
was  given  absolute  authority  to  sell  and  dispose  of  the  stock  in 
its  discretion.  But  this  interpretation  is  not  in  accord  with 
the  purpose  for  which  the  trust  was  organized.  The  stock  was 
transferred  to  the  trust,  not  for  the  purpose  of  being  sold,  but 
to  give  control  of  the  corporation;  to  make  the  officers  puppets 
in  the  hands  of  the  trust,  and  thus  substitute  the  latter  as  the 
governing  body  of  the  corporation.  In  other  words,  the  pur- 
pose of  the  association  was  not  to  buy  and  sell  corporations  in 
open  market,  but  to  manage  and  control  them.  In  this  view 
it  is  clear  enough  that  the  sale  of  the  stock  by  the  trust  was 
wholly  inconsistent  with  the  scheme  of  its  organization.  The 
doctrine  leads  to  felo  de  ae.  If  by  selling  the  stock  of  one  cor- 
poration and  thus  parting  with  its  control  over  it  the  trust 
may  renounce  its  function,  the  same  course  may  be  pursued  as 
to  all  the  corporations  in  its  control.    This  cannot  be.    It  is 
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absurd  to  suppose  that  the  projectors  of  the  scheme  would  thus 
implant  in  it  the  seeds  of  dissolution. '  So  that  if  we  accept  the 
articles  of  association  for  all  that  they  purport  to  be,  there  was 
in  the  trust  no  power  to  sell  the  stock  of  the  corporations  which 
it  held.  Furthermore,  the  transfer  of  stock  to  the  trust  was 
without  consideration.  The  trust  had  no  property  and  no  ex- 
pectation of  acquiring  any.  As  before  stated,  it  was  organized 
for  controlling  corporations  and  not  for  holding  or  acquiring 
property  in  its  own  right.  The  certificates  of  the  trust  issued 
in  exchange  for  the  stock  of  the  Phoenix  Farm  &  Eanch  Com- 
pany were  on  their  face  '  shares  in  the  equity  to  the  property 
held  by  the  trustees  of  the  American  Cattle  Trust,'  and  did 
not  convey  any  property  whatever.  The  stock  thus  obtained 
was  given  to  complainant  in  exchange  for  other  certificates  of 
the  trust,  which  he  says  he  had  previously  purchased  for  a 
valuable  consideration.  To  allow  the  trust  to  acquire  stock 
irom  some  of  its  members  and  transfer  it  to  others  by  issuing 
and  canceling  certificates  in  this  manner  would  be  nothing  less 
than  common  jugglery.  Upon  all  that  appears  in  the  record 
it  must  be  said  that  the  trust  was  without  authority  to  alienate 
any  of  the  stock  of  the  several  corporations  in  its  control,  and 
therefore  complainant's  title  to  the  stock  of  the  Phoenix  Farm 
ife  Ranch  Company  is  not  good." 

§614.  American  Preservers'  Trust.^ — The  American  Pre- 
servers' Trust  was  a  voluntary  association  formed  originally 
by  the  stockholders  of  seven  corporations  located  in  different 
parts  of  the  United  States,  and  all  engaged  in  the  fruit-pre- 
serving business.  The  trust  agreement  provided  that  it  should  go 
into  effect  sixty  days  from  the  time  that  the  parties  holding  the 
inajority  of  the  stock  in  the  seven  corporations  should  have  trans- 
ferred their  stock  to  a  board  of  nine  trustees;  it  authorized  the 
trustees  to  prepare  and  issue  trust  certificates  for  stock,  bonds  or 
other  property  transferred  to  them ;  they  were  also  authorized 
to  purchase  the  stock,  bonds  and  property  or  business  of  any 
corporation  or  firm  engaged  in  the  fruit-preserving  business 
that  was  not  originally  concerned  in  the  trust,  or  to  lease  the 

1  American   Preservers'   Trust   v.  can  Preservers'  Company,  which  cor- 

Taylor  Mfg.  Ca  et  aL  (1891),  46  Fed.  poration  was  organized  by  the  trust, 

R.  152.    For  a  history  of  the  trust  see  Bishop  v.  American  Preservers' 

and  the  organization  of  the  Ameri-  Ca  (1895),  157  IIL  2Si,  41  N.  £.  R.  765. 
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property  of  such  firm ;  also  to  organize  corporations  to  carry 
on  the  fruit-preserving  business,  and  to  control  such  corpora- 
tions by  means  of  the  acquisition  of  their  stock. 

A  certain  corporation  organized  under  the  laws  of  the  state 
of  Missouri  became  a  party  to  the  trust  agreement,  and  cov- 
enanted that,  in  consideration  of  its  admission  to  the  trust,  it 
would  not  engage  in  the  business  for  which  it  was  organized 
for  a  period  of  twenty-five  years.  The  trust  sought  to  enforce 
this  agreement  by  an  application  for  an  injunction  restraining 
the  Missouri  corporation  from  doing  business  contrary  to  the 
agreement.  The  prayer  for  injunction  was  denied  upon  the 
ground  that  the  organization  of  the  trust  was  contrary  to  law. 
The  question  presented  to  the  court  was  whether  a  corporation 
organized  under  the  laws  of  the  state  of  Missouri  had  the  right 
to  become  a  member  of  such  an  association,  or  to  appoint  such 
agents  as  the  trustees,  with  such  exclusive  powers,  and  this 
question  the  court  answered  in  the  negative.^ 

I  The  court  relied  upon  People  v.  be  borne  in  mind,  as  heretofore 
Refining  Ca  (1890),  121  N.  Y.  582,  24  shown,  that  the  money  so  received 
N.  R  R.  834;  Mallory  v.  Oil  Works,  for  the  transfer  of  Its  plant  was  not 
86  Tenn.  598,  8  S.  W.  R.  396;  State  v.  by  any  means  the  sole  consideration 
Distilling  Ca  (1890),  29  Nebi  700,  46  upon  which  it  covenanted  to  disoon- 
N.  W.  R.  155;  Whittenton  Mills  v.  tinue  the  manufacture  and  sale  of 
Upton  (1858),  10  Gray,  596.  In  con-  preservea  One  of  the  inducements 
elusion  the  court  said:  "The  ulti-  held  out  to  it  for  entering  into  that 
mate  question  is  whether  the  cove-  covenant  was  the  advantage  that 
nant  to  discontinue  one  branch  of  its  w^ould  result  to  it  or  to  its  stockhold- 
business,  made  under  the  circum-  ers  from  its  becoming  a  member  of 
stances  and  for  the  considerations  the  trust,  and  enlarging  the  sphere 
disclosed  by  the  bill,  ciin  be  enforced  of  its  operations  through  the  agenoy 
in  equity  against  the  defendant  cor-  of  that  organization;  but,  as  it  now 
poration.  An  injunction  as  prayed  appears,  the  defendant  company  had 
for,  if  granted,  will  operate,  of  no  right  to  become  a  member  of  the 
course,  as  a  specific  enforcement  of  trust,  and  all  its  acts  done  in  that 
the  covenant;  and  the  general  rule  behalf  were  ultra  vires,  if  not  posi- 
is  that  agreements  will  not  be  specif-  tively  illegal  In  view  of  the  unlaw^- 
ically  enforced  that  are  inequitable,  ful  character  of  the  transaction  out 
or  tainted  with  illegality,  or  that  are  of  which  the  covenant  arises,  I  con- 
in  excess  of  corporate  powers.  As  elude  tliat  a  court  of  equity  would 
the  case  is  stated  in  the  bill,  the  only  not  be  warranted  in  enforcing  it  by 
fair  pretense  that  there  seems  to  be  injunction,  even  though  the  defend- 
for  seeking  equitable  relief  is  the  ant  company  has  received,  and  still 
fact  that  the  Taylor  Manufacturing  retains,  a  portion  of  the  considera- 
Ck>mpany  still  retains  the  money  that  tion  which  induced  it  to  execute  the 
it  received  for  the  transfer  of  its  covenant." 
manufacturing  plant.    But  it  must 
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The  same  trust  was  indirectly  discussed  by  the  supreme  court 
of  Illinois  *  in  a  case  involving  the  legality  of  the  American 
Preservers'  Company.  A  certain  party  named  Bishop,  doing 
business  in  Chicago,  signed  the  trust  agreement  under  a  threat 
that  unless  he  did  so  the  trust  would  be  able  to  force  him  out 
of  business.  When  the  corporation  that  succeeded  the  trust 
was  organized  Bishop  was  required  to  turn  over  his  business 
and  assets  to  the  corporation,  receiving  in  return  therefor  cer- 
tain shares  of  stock  in  the  corporation,  which  shares  were  as- 
signed to  the  trustees  of  the  trust,  who  issued  in  lieu  thereof 
trust  certificates.  It  was  contended  that  the  American  Pre- 
servers' Company  was  simply  an  instrument  in  the  hands  of 
the  trust  and  had  no  independent  existence  as  a  corporation. 
Some  time  later  Bishop  tendered  his  trust  certificates  to  the 
managers  of  the  trust  and  demanded  that  the  trust  return  to 
him  the  various  articles  inventoried  in  his  bill  of  sale.  He 
afterwards  refused  to  account  to  the  trust  and  continued  to- 
manage  his  business  for  himself,  whereupon  the  American  Pre- 
servers' Company  instituted  an  action  of  replevin  to  recover 
the  possession  of  the  stock  in  trade,  machinery  and  equip- 
ments covered  by  the  bill  of  sale  made  by  Bishop.' 

It  was  contended  on  behalf  of  the  corporation  that  the  agree* 
ment  having  been  executed  the  corporation  was  entitled  to  th& 
benefit  of  the  consideration, even  though  the  agreement,  if  execu- 
tory, would  not  have  been  enforced.  The  trial  court  took  the 
view  "that the  plaintiff  was  an  independent  and  legally  organ- 
ized corporation,  and  that,  as  the  defendant  had  executed  a  bill 
of  sale  of  his  property  and  business  to  that  corporation  and 
then  assumed  to  act  as  its  custodian  and  agent  in  the  manage- 
ment of  the  property  and  business,  he  was  estopped  from  deny- 
ing the  plaintiff's  title  or  right  of  possession." 

On  behalf  of  the  defendant  "  it  was  claimed  that  a  combi- 
nation was  formed  among  all  the  manufacturers  of  and  dealers 
in  fruit  butters,  jellies,  preserves  and  like  products  in  the  United 
States  under  the  name  of  the  '  American  Preservers'  Trust,'  for 
the  purpose  of  controlling  the  manufacture  and  sale  of  said 
products,  and  preventing  competition  therein,  and  raising  the 
market  price  thereof,  and  thereby  securing  a  monopoly  therein ; 

1  Bishop  ▼.  American  Preservers*  ^  The  trust  agreement  is  bet  fortb 
Ox  (1895),  157  ni.  284,  41  N.  K  R.  765.    in  fuH  in  the  report  of  this  case. 
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that  this  combination  was  organized  and  sought  to  effect  its 
ipurpose  under  and  in  pursuance  of  a  written  agreement  signed 
by  the  parties  to  the  combination ;  that  the  plaintiff  company 
was  formed  in  accordance  with  the  provisions  of  this  agree- 
ment and  for  the  purpose  of  accomplishing  the  objects  of  the 
trust;  that  those  objects  were  illegal  and  against  public  policy; 
that  the  agreement  was  illegal  and  void  as  providing  for  a 
combination  in  restraint  of  trade  in  staple  articles  of  food  in 
general  use  and  demand  by  the  inhabitants  of  Illinois;  and 
that  the  transfer  of  defendant's  goods  and  machinery  and  busi- 
ness by  means  of  a  bill  of  sale  to  the  plaintiff,  and  the  deliv- 
ery of  the  shares  of  stock  to  defendant,  and  the  redelivery 
thereof  to  the  trustees  of  the  combination  in  exchange  for  trust 
certificates,  and  the  appointment  of  defendant  as  custodian  of 
the  property  and  agent  to  carry  on  the  business  theretofore 
exclusively  his  owti,  were  all  parts  of  the  illegal  scheme  and 
d>ids  in  the  accomplishment  of  the  unlawful  objects  of  the  trusf 
The  supreme  court  held  broadly  that  there  could  be  no  doubt 
that  the  trust  agreement  was  an  illegal  contract,  in  that  it  pro- 
vided for  such  a  combination  in  restraint  of  trade  as  is  forbid^ 
den  by  public  policy.^ 

After  reciting  the  terms  of  the  agreement  and  referring  to 
the  authorities  the  court  said:  ^'It  will  thus  be  seen  that  the 
agreement  in  question  makes  provision  for  welding  together 
all  the  interests  engaged  in  the  business  named  in  the  agree- 
ment into  one  giant  combination  or  partnership  under  the  ab- 
solute dominion  and  control  of  a  board  of  nine  trustees.  Its 
illegal  purpose  is  apparent  upon  its  face,  and  therefore,  under 
the  decisions  above  referred  to,  it  must  be  held  to  be  void  as 
being  injurious  to  the  public  interests." ' 

1  In  support  of  this  conclusion  the  Preservers'  CJa  t.  Taylor  Mfg.  Ca 

court  relied  upon  Craft  v.  McCon-  (1891),  46  Fed.  R.  152b 

oughy  ( 1875),  79  111.  346 ;  People  v.  Chi-  2  Continuing  the  court  said :  «  The 

cago  Gas  Trust  Co.  (1889),  130  III  268.  object  of  the  testimony  of  the  de- 

22  N.  E.  R  798;  More  v.  Bennett  (1892),  fendant  upon  the  trial  below  was  to 

140  111.  69,  29  N.  K  R  888;  Case  of  show  that  the  plaintiff,  the  Ameri- 

Monopolies,  UCoke,  p.  84&;  Arnottv.  can    Preservers*    Company,    was   a 

Coal  Ca  (1877),  68  N.  Y.  559;  Morris  party  to  this  illegal  combination,  and 

Run  Coal  Ca  t.  Barclay  C.  Co.  (1871),  tliat  the  execution  of  the  bill  of  sale 

68  Pa.  St  173;  Ohio  Salt  Co.  v.  Guth-  to  it  was  to  enable  it  to  carry  out 

drie,  85  Ohio  St  666;  Mill  &  Lumber  the  unlawful  designs  of  such  combi- 

•Ca  V.  Hayes,  76  CaL  387 ;  American  nation.    If  this  testimony  as  offered 
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§  615.  Chicago  Gas  Trust,* — There  were  four  separate  and 
independent  gas  companies  doing  business  in  the  city  of  Chi- 
cago. In  April,  1887,  a  new  corporation,  called  the  "  Chicago 
Oas  Trust  Company,^'  was  organized  under  the  general  incor- 

had  been  received  ilT  would  have  formed  in  this  state,  and  could  have 
tended  to  show,  not  only  that  the  no  other  or  greater  powera  1  Starr 
plaintiff  company  was  under  the  con-  &  Cur.  Stat.,  ch.  32,  sec.  26.  It  was 
trol  of  this  board  of  trustees,  but  that  therefore  unlawful  for  it  to  be  oper- 
it  was  in  a  partnership  with  other  ating  in  this  state  as  a  member  of  a 
corporations.  The  corporators*  names  partnership  of  corporations." 
in  plaintiff's  charter  and  whose  Upon  two  other  points  involved  in 
names  are  signed  to  the  agreement  the  case  the  court  said:  "But  it  is 
therein  set  out,  upon  the  basis  of  urged  that,  even  if  the  trust  agree- 
which  they  were  declared  to  be  a  ment  was  illegal  in  the  respects  and 
corporation,  were  trustees  in  the  for  the  reasons  above  indicated,  yet 
trust.  The  court  below  ruled  out  its  illegality  could  not  prevent  a  re- 
testimony  showing  that  these  trust-  oovery  in  this  action  of  replevin  for 
ees  held  stock  in  more  than  a  dozen  the  alleged  reasons  that  the  motive  of 
different  corporations,  in  the  differ-  parties  forming  a  corporation  can- 
ent  states  of  the  Uiiion,  besides  the  not  be  inquired  into  in  a  collateral 
stock  in  the  plaintiff  company  trans-  proceeding;  that  the  contract  evi- 
f erred  to  it  by  the  defendant  and  denced  by  the  bill  of  sale  was  an  ex- 
others.  The  agreement  was  illegal  ecuted  one;  and  that  defendant  hav- 
as  providing  for  a  partnership  among  ing  received  the  goods  as  agent  of 
corporations.  It  is  a  violation  of  the  the  plaintiff  could  not  assert  a  claim 
law  for  corporations  to  enter  into  adverse  to  his  principal  It  is  not 
partnership.  The  provisions  of  the  necessary  to  discuss  the  doctrine  con- 
general  incorporation  act  of  Illinois  tended  for  by  appellee,  that  where  a 
are  to  the  effect  that  every  corpora-  corporation,  as  indicated  by  its  arti- 
tion  organized  in  this  state  must  cies  of  association,  is  legal,  and  the 
manage  its  own  affairs  separately  incorpoi-ation  is  effected  in  the  man- 
and  exclusively,  and  cannot  enter  ner  prescribed  by  law,  the  intention 
into  any  contract  or  relation  by  of  the  corporators  is  immaterial  The 
which  it  is  divested  of  such  power  purpose  of  the  offered  testimony  was 
of  exclusive  management,  or  by  to  show  that  the  sale  made  to  the  ap- 
which  its  franchises  are  vested  in  a  peUee  was  an  iUegal  sale,  and  that 
I)artner  or  any  outside  board,  with  the  bill  of  sale,  upon  which  appellee 
equal  power  to  direct  its  business,  relied  to  show  its  title  and  right  of 
Whittenton  Mills  v.  Upton  (1858),  10  possession,  was  executed  to  aocom- 
Gray,  582;  People  v.  N.  R.  S.  R  Ca  plish  an  unlawful  object.  Such  proof 
(1890),  121  N.  Y.  582,  24  N.  £.  R.  834  was  entirely  consistent  with  the  de 
The  appellee  here,  a  foreign  corpora-  facto  existence  and  legal  organiza- 
tion, so  far  as  it  was  doing  business  tion  of  appellee  as  a  corporation, 
in  this  state  through  any  control  Appellant  offered  to  prove  that  he 
which  it  assumed  to  exercise  over  was  compelled  by  Ryan  to  sign  the 
the  business  transferred  t-o  it  by  ap-  trust  agreement  in  May,  1888,  by  the 
pellant,  was  subject  to  the  same  re-  threat  that  his  business  would  be 
strictions  and  duties  as  corporations  ruined  by  the   manufacturers  and 

1  People  V.  Chicago  Gas  Trust  Ckx  (1889),  130  III  268,  22  N.  R  R  79a 
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poration  act  of  the  state.  Its  capital  stock  was  $25,000,000, 
and  its  objects  were,  in  brief,  to  operate  gas  plants  in  the  city 
of  Chicago  and  elsewhere  in  the  state  of  Illinois,  "and  to  pur- 
chase, and  hold  or  sell  the  capital  stock,  or  purchase  or  lease 
or  operate  the  property,  plant,  good  will,  rights  and  franchises 

dealers  who  had  agreed  to  form  the  Ca,  RuprcL  But  if  it  be  assumed 
trust;  and  he  swore  that  he  had  that  appellant  executed  the  bill  of 
never  heard  of  appellee  until  the  fol-  sale  and  submitted  himself  to  the 
lowing  July,  when  Ryan  came  to  control  of  the  trustees  or  of  appel- 
him  and  told  him  that  he  must  sign  lee  voluntarily  and  of  his  own  free 
the  bill  of  sale  to  the  company,  in  will,  then  it  follows  that  he  was  par- 
order  to  put  the  stock  into  the  trust  ticeps  criminia  with  them  in  the  un- 
it may  be  a  serious  question  whether  lawful  venture.  He,  as  well  as  ap- 
there  was  any  real  sale  of  the  prop-  pellee,  was  a  party  to  the  unlawful 
erty  described  in  the  bill  of  sale.  A  contract  evidenced  by  the  bill  of 
sale  presumes  a  vendor  on  one  side  sale.  If  appellee  had  been  an  indi- 
and  a  vendee  on  the  other,  each  hav-  vidual  instead  of  a  corporation,  and 
ing  life  and  existence  and  the  power  appellant  had  executed  the  bill  of 
and  ability  to  contract,  and  each  act-  sale  for  the  purpose  of  defrauding 
ing  independently  and  of  his  own  hiscreditors,it  will  not  be  contended 
free  choica  But  here  the  vendor,  that  the  bill  of  sale  could  be  relied 
Bishop,  and  the  vendee,  the  Ameri-  upon  as  a  basis  of  recovery  by  either 
can  Preservers'  Ck)mpany,  were  con-  party.  ...  In  the  case  at  bar 
trolled  and  directed  by  an  outside  the  appellant  never  parted  with  the 
force,  the  trustees  named  in  the  possession  of  the  property.  After  he 
trust  agreement  acting  through  executed  the  bill  of  sale  he  still  con- 
Ryan,  their  representativei  Ordi-  tinned  his  business  the  same  as  be- 
narily  the  vendee  becomes  owner  fore,  though  subject  to  the  orders 
and  does  what  he  pleases  with  his  and  direction  of  the  trust  The  be- 
own,  but  here  the  trust  agreement  ginning  of  the  action  of  replevin  ad- 
in  effect  directs  the  vendee  upon  mits  his  possession,  as  replevin  does 
what  terms  it  shall  hold  the  prop-  not  lie  against  one  not  in  possession, 
erty  transferred  to  it,  and  limits  the  Wells  on  Replevin,  77;  Hall  v. 
further  sale  of  the  same.  Ordinarily  White  (1871),  106  Mass.  599.  We  see 
the  vendor  fixes  the  price  of  what  he  no  reason  why  the  doctrine  of  the 
sells,  but  here  the  trust  agreement  Kirkpatrick  case  does  not  apply  here, 
virtually  leaves  the  fixing  of  the  although  the  action  is  replevin  and 
value  of  what  is  sold  to  the  trustees,  not  ejectment,  and  although  the 
The  proof  introduced  showed  that  property  involved  is  personalty  and 
appellant  had  nothing  to  do  with  not  real  estata  The  biU  of  sale  rests 
arranging  for  three  hundred  and  under  the  ban  of  the  law  as  well 
thirty-one  shares  of  stock  in  the  ap-  when  executed  to  carry  out  the  ille- 
pellee  company  as  the  value  of  his  gal  agreement  hereinbefore  set  forth 
property  and  business,  nor  did  he  as  if  it  had  been  made  for  the  pur- 
determine  that  six  hundred  and  pose  of  defrauding  creditors.  The 
sixty-two  certificates  of  trust  were  law  wiU  not  aid  the  appellee  to  re- 
a  fair  equivalent  for  the  stock.  All  cover  the  property,  but  will  leave 
this  was  settled  and  arranged  before-  both  it  and  appellant  where  they 
hand  by  Ryan.    People  v.  N.  R  S.  R.  were  when  the  suit  was  begun." 
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of  any  gas  works,  or  gas  company  or  companies,  or  any  elec- 
tric company  or  companies,  in  said  city  of  Chicago,  Cook  county, 
Illinois,  or  elsewhere  in  said  state  of  Illinois,  as  said  corpora- 
tion may,  by  vote  of  the  majority  of  the  stockholders,  elect; 
and  to  purchase,  hold,  sell,  operate  or  anywise  become  inter- 
ested in  coal  or  other  properties  productive  of  material  neces- 
sary or  useful  in  the  supply  or  manufacture  of  gas,  or  other 
agency  or  medium  of  light,  heat,  power  or  fuel,  and  to  sell, 
improve,  enlarge,  extend,  maintain,  operate  or  demise  any  and 
all  property  so  purchased  or  leased." 

The  corporation  did  not  undertake  to  erect  or  operate  any 
plants  to  manufacture  gas,  but  it  did  acquire  and  hold  a  ma- 
jority of  the  shares  of  the  capital  stock  of  the  four  gas  com- 
panies then  doing  business  in  the  city  of  Chicago,  thereby 
controlling  the  companies. 

Upon  an  information  in  the  nature  of  a  quo  warranto  filed 
by  the  attorney -general,  the  question  presented  to  the  supreme 
court  by  the  demurrers  to  the  pleas  of  the  corporation  was 
whether  or  not  the  Gas  Trust  Company  had  the  right  to  pur- 
chase and  hold  the  stock  of  the  other  gas  companies.^ 

1  Regarding  one  of  the  contentions  but  we  think  that,  in  the  present 
of  counsel  for  the  corporation  the  case,  the  words  'the  capital  stock  of 
supreme  court  said:  "A  distinction  any  gas  company  or  companies '  are 
is  sought  to  be  drawn  between  '  cap-  broad  enough  to  include  shares  of 
ital  stock 'and 'shares  of  stock.*  It  stock.  In  the  general  incorporation 
is  said  that  capital  stock  means  the  act,  under  which  the  appellee  and 
entire  property  owned  by  the  corpo-  the  Consumers'  Gas  Ck>mpany  and 
ration,  while  a  share  in  the  stock  is  the  Equitable  Gaslight  &  Fuel  Com- 
the  right  to  partake,  according  to  the  pany  are  all  organized,  the  'state- 
amount  put  into  the  fund,  of  the  sur-  ment '  is  required  to  set  forth  <  the 
plus  profit  obtained  from  the  use  and  name  of  the  proposed  corporation, 
disposal  of  the  capital  stock  of  the  the  object  for  which  it  is  formed,  its 
company  to  those  purposes  for  which  capital  stock,  the  number  of  shares 
the  company  is  constituted.  It  is  of  which  such  stock  shall  consist,' 
therefore  insisted  by  the  appellant  etc.  The  original  charter  of  the  Chi- 
tliat  even  if  the  charter  of  the  appel-  cago  Gaslight  &  Coke  Company  pro- 
lee  can  be  held  to  confer  the  power  to  vides  that '  the  capital  stock  of  said 
purchase  and  hold  the  general  prop-  company  shall  not  exceed  $800,000, 
erty  or  funds  of  other  gas  companies,  to  be  divided  into  shares  of  $25,*  etc. 
it  does  not  for  that  reason  confer  the  The  charter  of  the  People's  Gaslight 
power  to  purchase  and  hold  shares  &  Coke  Company,  as  amended  in 
of  stock  in  such  other  companies.  1865,  also  provides  that  its  capital 
The  distinction  contended  for  un-  stock  may  be  divided  into  shares, 
doubtedly  exists  under  certain  cir-  The  terms  thus  used  designate  the 
cumstances  and  for  certain  purposes,  capital  stock  of  a  corporation  as  that 
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It  is  well  settled  that  a  corporation  can  exercise  only  such 
powers  as  are  conferred  by  statute  or  charter,  either  in  express 
terms  or  by  necessary  implication. 

Implied  powers  are  only  those  powers  which  are  essential  to 
enable  the  corporation  to  carry  out  the  express  powers  granted 
and  to  accomplish  the  objects  of  its  creation. 

An  incidental  power  is  a  power  that  is  directly  and  imme- 
diately appropriated  to  the  execution  of  the  express  powers 
granted.  Powers  that  have  very  slight  or  remote  relations  to 
the  express  powers  granted  do  not  fall  within  the  definition  of 
incidental  powers.^ 

Following  these  general  principles,  the  supreme  court  said, 
concerning  the  powers  of  the  Gas  Trust  Company:  "Where  a 
charter  in  express  terms  confers  upon  a  corporation  the  power 
to  maintain  and  operate  works  for  the  manufacture  and  sale 
of  gas,  it  is  not  a  necessary  implication  therefrom  that  the 
power  to  purchase  stock  in  other  gas  companies  should  also 
exist.  There  is  no  necessarv  connection  between  manufactur- 
ing  gas  and  buying  stocks.  If  the  purpose  for  which  a  gas 
company  has  been  created  is  to  make  and  sell  gas  and  operate 
gas-works,  the  purchase  of  stock  in  other  gas  companies  is  not 
necessary  to  accomplish  such  purpose.  'The  right  of  a. corpo- 
ration to  invest  in  shares  of  another  company  cannot  be  im- 
plied because  both  companies  are  engaged  in  a  similar  kind  of 
business.'  " '  And  continuing,  the  court  said :  "  It  is  true  that 
a  gas  company  might  take  the  stock  of  another  corporation  in 
payment  of  a  debt,  or  perhaps  as  security  for  a  debt,  but  the 
actual  purchase  of  such  stock  is  not  directly  and  immediately 
appropriate  to  the  execution  of  a  specifically  granted  power 
to  operate  gas-works  and  manufacture  gas.  Some  corporations, 
like  insurance  companies,  may  find  it  necessary  to  keep  funds 
on  hand  for  the  payment  of  losses  by  death  or  fire,  or  to  meet 
other  necessary  demands,  but  it  is  questionable  whether  even 

which  consists  of  or  may  be  divided  S.  W.  R  R.  Ca  v.  MarseUles  (1877), 

into  8hare&    Hence,  for  the  purposes  84  III  643;  Chicago  Gas  Light  Ca  v. 

of  the  present  discussion/ '  the  cap-  People's  Gas  Light  Co.  (1887),  121  IlL 

ital  stock  of  any  gas  company '  may  530, 18  N.  E.  R  169;  Hood  v.  N.  Y.  & 

be  regarded  as  the  aggregate  of  all  N.  H.  R  R  Ca  (1852),  22  Conn.  1; 

the  shares  of  such  stock."  Franklin  Ca  y.  Lewiston  Savings 

1  See  People  v.  Gas  Trust  Ca  (1889),  Inst  (1877),  68  Me.  4a 

180  IlL  208.  22  N.  E.  R  798;  C,  P.  &  2  1  Morawetz  on  Corp.,  sea  481 
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these  can  invest  their  surplus  funds  in  the  stocks  of  other  cor- 
porations without  special  legislative  authority.  But  there  is 
nothing  in  the  nature  of  a  gas  company  which  renders  it  proper 
for  such  a  company  to  accumulate  funds  for  outside  investment; 
its  surplus  profits  belong  to  the  stockholders,  and,  when  dis- 
tributed among  them,  can  be  used  by  them  as  they  see  fit.  If, 
then,  the  power  to  purchase  outside  stocks  cannot  be  implied 
from  the  power  to  operate  gas-works  and  make  and  sell  gas,  a 
company  to  whom  the  latter  power  has  been  expressly  granted, 
cannot  exercise  the  former  without  legislative  authority  to  do 
so.  This  is  the  law  as  settled  by  the  great  weight  of  author- 
ity." 

The  grounds  upon  which  the  supreme  court  sustained  the 
demurrers  to  the  pleas  of  the  corporation  may  be  summarized 
as  follows: 

1.  The  main  object  for  which  the  Gas  Trust  Company  was 
formed  was  to  operate  works  for  the  manufacture  and  sale  of 
gas,  and  the  organization  of  the  company  for  this  purpose  was 
entirely  lawful. 

2.  The  power  to  purchase  and  hold  the  stock  of  other  gas 
companies  could  not  be  lawfully  exercised  as  incidental -to  the 
main  purpose  of  maintaining  and  operating  works  for  the  man- 
ufacture and  sale  of  gas.^ 

1  The  court  said :  "  Corporations  can  ** '  A  corporation  cannot,  in  the  ab^ 

only  exercise  such  powers  as  may  be  senoe  of  express  statutory  authority, 

conferred  by  the   legislative   body  become  an  incorporator  by  subscrib- 

creating   them,   either   in    express  ing  for  shares  in  a  new  corporation, 

terms  or  by  necessary  implication;  nor  can  it  do  this  indirectly  through 

and  the  implied  powers  are  presumed  persons  ncting  as  its  agents  or  tools.' 

to  exist  to  enable  such  bodies   to  The  authorities  referred  to  by  these 

carry  out  the  express  i)owers  granted  text-writers  sustain  the  conclusions 

and  to  accomplish  the  purposes  of  announced  by  them.    It  has   been 

their  creation.    C.  P.  &  S.  W.  R  R.  held  in    many  cases   that  *in  the- 

Ca  V.  Marseilles  (1877),  84  lU.  643;  United  States   corporations  cannot 

Chicago  Gas  Ijight  Ca  v.  People's  Gas  purchase,  or  hold,  or  deal   in   the 

Light  Ca  (1887).  121  id.  530, 13  N.  K  stocks  of  other  corporations,  unless 

R  169.    An  incidental  power  is  one  expressly  authorized  to  do  so  by  law,' 

that  is  directly  and  immediately  ap-  and  that  'one   corporation  cannot 

propriate  to  the   execution  of  the  become  the  owner  of  any  portion  of 

specific  power  granted,  and  not  one  the  capital  stock  of  another  corpora^ 

that  has  a  slight  or  remote  relation  tion.  unless  authority  to  become  such 

to  it    Hood  V.  N.  Y.  &N.  H.  R  R  Ca  is    clearly    conferred    by    statuta' 

(1852),  22  CJonn.  1;  Franklin  Co.  v.  Franklin  Ckx  v.  Lewiston  Sav.  Inst 

Lewiston  Savings  Inst  (1877),  68  Me.  (1877),  68  Me.  43:  Franklin  Bank  v. 

4a  Commercial  Bank  (1881),  36  Ohio  St; 
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3.  The  power  to  purchase  and  hold  stock  in  other  companies 
must  be  the  subject  of  legislative  grant,  if  not  in  all  cases,  at 
least  in  cases  where  it  cannot  be  implied  from  the  powers  ex- 
pressly granted.  The  general  incorporation  law  contains  no 
grant  of  such  power  by  the  legislature. 

4.  When  a  corporation  is  formed  under  the  general  incor- 
poration act  for  the  purpose  of  carrying  on  a  lawful  business, 
the  law,  and  not  the  statement,  or  the  license,  or  the  certifi- 
cate, must  determine  what  powers  can  be  exercised  as  incident 
to  such  business.  A  company  engaged  on  its  own  account  in 
manufacturing  and  selling  gas  does  not  need  the  stock  of  other 
gas  companies  in  order  to  transact  its  business.^ 

5.  The  control  of  the  four  companies  by  the  trust  company 
suppressed  competition,  and  built  up  a  monopoly  in  the  manu- 
facture and  sale  of  gas.* 

850;  Milbank  v.  N.  Y.,  L.  E  &  W.  R  (Heck  v.  MoEwen  (1883),  13  Lea 
R.  Ca  (1882),  64  How.  Pr.  20;  Sum-  (Tenn.),  97);  that,  if  unauthorized 
ner  v.  Marcy,  3  W.  &  M.  105;  Me-  provisions  are  added  to  the  articles 
-chanics'  &  Workmen's  Mut.  Savings  of  incorporation,  all  acts '  done  pur- 
Bank  V.  Meriden  Agency  (1858),  24  suant  to  such  provisions  will  be  void 
•Conn.  159;  Central  R  R  Co.  v.  Col-  (Eastern  Plank  R  Ca  v.  Vaughan 
lins  (1869),  40  Ga.  582;  Hazelhurst  v.  (1856),  14  N.  Y.  546);  that  anything  in 
Savannah  R  R  Ca  (1871),  48  id.  13;  such  articles  not  warranted  by  the 
Berry  v.  Yates  (1857),  24  Barb.  199."  statutes,  authorising  the  formation 
1  In  this  connection  the  Illinois  of  corporate  bodies,  is  void  for  want 
court  said:  "We  have  already  seen  of  authority  (Oregon  Ry.  Ca  v.  Ore- 
that,  where  the  object  of  forming  a  gonian  Ry.  Ca  (1888),  180  U.  &  1); 
gas  company  is  to  engage  in  the  and  that  such  articles  must  be  con- 
business  of  making  and  selling  gas,  strued  strictly,  and  against  the 
the  purchase  of  stock  in  other  com-  grantee  and  in  favor  of  the  govern- 
panies  is  not  necessary  to  cdrry  such  ment  of  the  general  public  (Id.).  Our 
object  into  effect  Therefore  the  conclusion  upon  this  branch  of  the 
general  incorporation  act  'not  only  case  is  that,  if  the  Chicago  Gas  Trust 
does  not  expressly  authorize  the  pur-  Company  be  regarded  as  a  corpora- 
chase  of  such  stock,  but  impliedly  tion  formed  for  the  purpose  of  erect- 
f or  bids  it  in  cases  where  the  main  ing  or  operating  gas-works  and  man- 
purpose  of  the  corporate  creation  is  ufacturing  and  selling  gas.  it  has  no 
other  than  the  purchase  and  sale  of  power  to  purchase  and  hold  or  sell 
stocks.  It  has  been  held  that  the  shares  of  stock  in  other  gas  oompa- 
powers  obtained  by  corporations  or-  nies  as  an  incident  to  such  purpose 
ganized  under  general  laws  are  nee-  of  its  formation,  even  though  such 
essarily  restricted  to  those  men-  power  is  specified  in  its  articles  of 
tioned  in  the  act  (Medical  ColL  Case  incorporation." 
(1838),  8  Whart  (Pa.)  445);  that  in  2 "The  fact  that  the  appellee  al- 
such  cases  the  charter  is  void  as  to  most  immediately  after  its  organiza- 
all  powers  and  privileges  granted  tion  bought  up  a  majority  of  the 
beyond  the  provisions  of  the  statute  shares  of  stock  of  each  of  these  conu 
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6.  Whatever  tends  to  prevent  competition  between  those  en- 
gaged in  a  public  employment,  or  business  impressed  with  a 
public  character,  is  opposed  to  public  policy,  and  is  therefore 
unlawful.  Whatever  tends  to  create  a  monopoly  is  unlawful 
as  being  contrary  to  public  policy.^ 

panies  shows  that  it  was  not  making  belonging  to  the  state;  the  services 
a  mere  investment  of  surplus  funds,  rendered  and  to  be  rendered  for  such 
but  that  it  designed  and  intended  to  a  grant  are  of  a  public  nature;  corn- 
bring  the  four  companies  under  its  panies  engaged  in  such  business  owe 
control,  and,  by  crushing  out  com-  a  duty  to  the  public;  any  unreason- 
petition,  to  monopolize  the  gas  busi-  able  restraint  upon  the  performance 
ness  in  Chicaga  of  such  duty  is  prejudicial  to  the 

''The   general   incorporation   act  public  interest  and  in  contravention 

provides  *  that  corporations  may  be  of  public  policy.'*     Citing  Chicago 

formed  in  the  manner  provided  by  Gas  Light  Ca  v.  People's  Ghis  Light 

this  act  /or  any  lawful  purpose  ex-  Ca  (1887),  121  lU.  530,  18  N.  R  R  169; 

cept  banking,  insurance,  real  estate,  Gibbs  v.  Baltimore  Gas  Ca  (1888),  180 

brokerage,  the  operation  of  railroads  U.  S.  896. 

and  the  business  of  loaning  money.'  ^  '*  We  are  reminded  by  counsel  that 
The  purpose  for  which  a  corporation  the  application  by  the  courts  of  pub- 
is formed  under  the  act  must  be  a  lie  policy  to  the  law  is  a  usurpation 
lawful  purpose.  So  far  as  appellee  of  legislative  function&  And  un- 
w&s  organized  with  the  object  of  doubtedly  some  courts  have  gone  so 
purchasing  and  holding  all  the  shares  far  as  to  deserve  the  charge  of  such 
of  the  capital  stock  of  any  gas  com-  usurpation.  But  it  is  the  duty  of  the 
pany  in  Chicago  or  Illinois,  it  was  judiciary  to  refuse  to  sustain  that 
not  organized  for  a  lawful  purpose,  which  is  against  the  public  policy  of 
and  all  acts  done  by  it  towards  the  the  state,  when  such  public  policy  is 
accomplishment  of  such  object  are  manifested  by  the  legislation  or 
illegal  and  void  fundamental  law  of  the  state.  Santa 

**The  word  '  unlawful,' as  applied  Clara  Female  Academy  v.  SuUivan 
to  corporations,  is  not  used  exclu-  (1886),  116  111.  375,  6  N.  £.  R.  183.  By 
sively  in  the  sense  of  malum  in  se  or  chapter  28  of  our  Revised  Statutes  it 
7nalum  prohibitum^  It  is  also  used  is  provided  that  Hhe  common  law 
to  designate  powers  which  corpora-  of  England  so  far  as  the  same  is  ap- 
tions  are  not  authorized  to  exercise,  plicable  and  of  a  general  nature 
or  contracts  which  they  are  not  au*  .  .  .  shall  be  the  rule  of  decision 
thorized  to  make,  or  acts  which  they  and  shall  be  considered  of  full  force 
are  not  authorized  to  do;  or,  in  other  uutil  repealed  by  legislative  author- 
words,  such  acts,  powers  and  con-  ity.'  Public  policy  is  that  principle 
tracts  as  are  ultra  vires,  Franklin  of  the  law  which  holds  that  no  sub- 
Ca  V.  Lewiston  Sav.  Inst  (1877),  68  ject  or  citizen  can  lawfully  do  that 
Ma  48;  Oregon  Ry.  Co.  v.  Oregonian  which  has  a  tendency  to  be  injurious 
Ry.  Ca  (1888),  130  U.  S.  1.  to  the  public  or  against  the  public 

**  The  business  of  manufacturing  good.    This  principle  owes  its  exist- 

and  distributing  illuminating  gas  by  ence  to  the  very  sources  from  which 

means  of  pipes  laid  in  the  streets  of  the  common  law  is  supplied.   Green- 
a  city  is  a  business  of  a  public  char-    hood  on  Public  Policy,  pp  2  and  3. 
acter;  it  is  the  exercise  of  a  franchise        "  The  common  law  will  not  permit 
88     , 
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7.  Where  a  corporation  is  organized  under  general  statute,  a 
provision  in  the  declaration  of  its  corporate  purposes,  the  neces- 
sary effect  of  which  is  the  creation  of  a  monopoly,  will  also  be 
void. 

8.  To  create  one  corporation  for  the  express  purpose  of  ena- 
bling it  to  control  all  the  corporations  engaged  in  a  certain  kind 
of  business,  and  particularly  a  business  of  a  public  character,  is 
not  only  opposed  to  the  public  policy  of  the  state,  but  is  in  con- 
travention of  the  spirit,  if  not  the  letter,  of  the  constitution." 

§616.  Cotton-seed  oil  combination.^  —  Four  corporations^ 
engaged  in  the  manufacture  of  cotton-seed  oil  in  Memphis  en- 
tered into  an  agreement  for  the  formation  of  what  was  des- 
ignated as  a  "Combination  Syndicate"  and  "Partnership.'^ 
The  contracting  mills  agreed  to  select  a  committee,  composed 
of  representatives  from  each  corporation,  and  to  turn  over  to 
this  committee  the  properties  and  machinery  of  each  mill,  to 
be  managed  and  operated  by  this  committee,  through  officers, 
agents  and  employees  selected  by  them,  for  the  common  bene- 
fit; the  profits  and  losses  of  such  corporations  to  be  shared  in 
proportions  agreed  upon.  This  arrangement  was  to  last  one 
year,  but,  with  consent  of  all,  might  be  renewed  for  two  addi- 
tional years,  and  was,  as  a  matter  of  fact,  at  the  end  of  the  first 
year,  renewed  for  two  more  years. 

The  possession  of  the  mills  was  turned  over  to  the  executive 
committee,  and  they  were  operated  by  these  managers  thence- 
forward under  the  name  of  the  "  Independent  Cotton-seed  As- 

individuals  to  oblige  ^emselves  by  743.    All  grants  creating  monopoUes 

a  contract  either  to  do  or  not  to  do  are  made  void  by  the  common  law. 

anything  when  the  thing  to  be  done  7  Bacon's  Abridgment^  p.  22.    Inth» 

or  omitted  is  in  any  degree  clearly  Case  of  the  Monopolies,  11  Coke,  84,  b^ 

injurious  to  the  public    Chappel  v.  it  was  decided  as  long  ago  as  the 

Brockway(1889),21Wend.  158;  West  forty-fourth  year   of  the   reign  of 

Virginia  Transportation  Ca  v.  Pipe  Queen  Elizabeth,  that  a  'grant  to 

Line  Co.  (1883),  22  W.  Va.  600.    In  the  plaintiff  of  the  sole  making  of 

Stanton  v.  Allen  (1848).  5  Denio,  434^  cards  within  the  realm  was  utterly 

an  agreement  whose  tendency  was  void,   and   that   for   two    reasons: 

to  prevent  competition  was  held  to  1.  That  it  is  a  monopoly  smd  against 

be  void  by  the  principles  of  the  com-  the   common   law.     2.  That   it   is 

mon  law,  because  it  was  against  pub-  against  divers  acts  of  parliament/ 

lie  policy  and  injurious  to  the  inter-  etc.    Bell  v.  Leggett  (1852),  7  N.  Y. 

ests  of  the  stata  176;  Trist  v.  Childs  (1874),  21WalL 

"'Contracts  creating  monopolies  441." 
are  null  and  void  as  being  contrary       i  Mallory   v.    Hanaur   Oil  Works 

to  pubUo  policy.'  2  Addison  on  Cont,  (1888),  86  Tenn.  598,  8  a  W.  R  89a 
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sociation."  There  was  a  provision  in  the  contract  by  which 
other  mills  were  to  be  admitted  by  consent,  and  a  fifth  corpo- 
ration was  in  fact  subsequently  admitted.  The  Hanaur  Oil 
Works  was  one  of  these  contracting  corporations,  the  contract 
being  authorized  by  both  shareholders  and  directors.  In  1886j 
the  business  of  the  second  year  having  been  about  concluded, 
the  board  of  directors  of  the  Hanaur  Oil  Works  passed  a  resolu- 
tion declaring  this  contract  void,  as  being  an  agreement  ultra 
vires,  and  their  president  was  instructed  to  take  possession  of 
their  mill.  There  was  some  proof  tending  to  show  that,  upon 
demand  of  the  president  of  the  defendant  in  error,  the  general 
superintendent  of  the  "Independent  Cotton-seed  Association" 
surrendered  possession  of  the  Hanaur  mill  to  him,  and  agreed 
to  hold  for  him,  and  that  he  afterward  repudiated  this  agree- 
ment by  surrendering  possession  to  one  of  the  executive  com- 
mittee, who  thereupon  locked  up  the  mill,  and  gave  instructions 
to  a  watchman  in  the  employ  of  the  committee  not  to  admit 
the  Hanaur  officers. 

An  action  of  unlawful  detainer  was  begun  by  the  Hanaur 
Company  to  regain  possession  of  its  property.  Judgment  was 
rendered  in  favor  of  the  plaintiff,  and  upon  appeal  the  supreme 
court  of  Tennessee  held  that  the  contract  between  Hanaur  and 
the  other  four  corporations  was  a  contract  of  partnership  be- 
tween corporations,  which,  under  its  charter,  the  Hanaur  Oil 
Works  had  no  power  to  make,  and  it  was  therefore  void.^ 

1  The  court  said:  "A  careful  exam-  The  contract  is,  both  technically  and 

ination  of  this  agreement  discloses  in  its  essential  character,  a  partner- 

every  material  element  of  a  contract  ship  in  so  far  as  it  is  possible  for  cor- 

of  partnership.    The  absolute  owner-  porations  to  form  such  an  associa- 

ship  of  the  corporate  property,  the  tion. 

mills,  machinery,  etc.,  is  not  con-  "It  is,  however,  argued  by  the 
veyed  to  the  partnership,  nor  is  this  learned  counsel  for  appellants  that 
necessary.  The  beneficial  use  of  all  if  it  be  a  partnership  that  it  does  not, 
such  property  is  surrendered  to  the  therefore,  follow  that  it  is  vltra  vires; 
common  purpose.  The  provisions  for  that  such  a  contract,  not  being  pro- 
the  complete  possession,  control  and  hibited  by  law,  or  the  charter  of  the 
use  of  the  properties  of  the  several  defendant  in  error,  or  against  public 
corporations  by  the  partnership  or  policy,  is  not  void,  even  if  in  excess 
syndicate  is  perfect  Nothing  is  left  of  power  expressly  conferred;  that 
to  the  several  corporations  but  the  the  business  proposed  by  the  con- 
right  to  receive  a  share  of  the  profits  tract,  being  within  the  purpose  of 
and  participate  in  the  management  the  charter,  is  therefore  within  the 
and  control  of  the  consolidated  in-  implied  power  of  the  corporation, 
terests  as  one  of  the  new  association,  and  not  ultra  vires.    In  other  words, 
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"If  a  corporation  be  a  member  of  a  partnership,  it  may  be 
bound  by  any  other  member  of  the  association,  and  in  so  doing 
he  would  act,  not  as  an  officer  or  agent  of  the  corporation  and 
by  virtue  of  authority  received  from  it,  but  as  a  principal  in  an 
association  in  which  all  are  equal,  and  each  capable  of  binding 
the  society  by  his  acts.  The  whole  policy  of  the  law  creating 
and  regulating  corporations  looks  to  the  exclusive  manage- 
ment of  the  affairs  of  each  corporation  by  the  officers  provided 
for  or  authorized  by  its  charter.  This  management  must  be 
separate  and  exclusive,  and  any  arrangement  by  which  the 
control  of  the  affairs  of  the  corporation  should  be  taken  from 
its  stockholders  and  the  authorized  officers  and  agents  of  the 
corporation  would  be  hostile  to  the  policy  of  our  general  in- 
corporation acts.  The  decided  weight  of  authority  is  that  a 
corporation  has  not  the  power  to  enter  a  partnership,  either 
>vith  other  corporations  or  with  individuals."  * 

*  that  the  question  is  not  whether  the  Political  Science  Quarterly  (voL  3. 
corporation  had.  by  virtue  of  the  act  p.  609},  Theodore  W.  Dwight  dis- 
of  incorporation,  authority  to  make  cusses  the  law  of  trusts,  and  vigor- 
the  contract,  but  whether  they  are  ously  defends  the  right  of  the  stock- 
by  those  statutes  forbidden  to  do  it'  holders  of  a  corporation  to  organize 
In  this  doctrine  we  do  not  concur,  a  trust  In  the  course  of  the  article 
There   is,  however,  respectable  au-  he  says: 

thority  for  the  position.    A  corpora-       "One  general  f^t  running  through 

tion,  being  an  artificial  creation,  is  the  trusts  against  which  an  outcry 

the  very  thing  it  is  made  by  the  stat-  has  recently  been  made,  is  that  the 

ute  which  brings  it  into  being,  and  producers   of   certain  commodities 

nothing  mora     The  extent  of  its  are  corporations,  having  power  by 

powers  are  those  enumerated  in  its  law  to  have  a  subscribed  capital  in 

charter,or  implied  by  fair  and  natural  shares  and  to  issue  transferable  cer- 

construction  of  powers  expressly  con-  tificates  of  stock  to  the  subscribers, 

ferred.  This  course  having  been  taken  by 

"  The  charter  is  the  measure  of  its  the  corporations  respectively,  the 
powers,  and  the  enumeration  thereof  snbacribers  or  stockholders  of  a  num- 
implies  the  exclusion  of  all  others,  ber  of  such  corporations  enter  into 
We  are  not  to  look  to  the  charter  to  an  agreement  between  themselves, 
see  whether  the  thing  done  be  pro-  whereby,  among  other  things,  they 
hibited,  but  whether  there  is  author-  transfer  to  a  committee  their  certiii- 
ity  to  do  it.  These  principles  we  caties  of  corporate  shares:  This  corn- 
understand  to  have  the  support  of  mittee  take  out  from  each  corpora- 
the  great  weight  of  authority  in  this  tion  new  certificates  of  shares  in 
country,  and  to  have  the  sanction  of  their  own  names,  and  thereupon 
the  supreme  court  of  the  United  issue  in  return  to  the  old  stockhold- 
Statea"  Citing  Thomas  v.  Railroad  ers  certificates  of  their  oum  and  not 
Ckx  (1879),  101  U.  S.  71.  of  the  corporation.    The  result  of 

1  In  an  interesting  article  in  the  this  is  that  the  committee  become 
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the  stockholders  on  the  corporate  such  committee  and  the  purposes  for 
books  and  have  the  same  power  of  which  the  transfer  is  mad  a  •  Such, 
control  as  the  stockholders  would  an  agreement  'declares'  the  trust, 
have  had  if  they  had  retained  their  It  thus  appears  that  a  trust  is  in  it- 
position  as  stockholder&   This  course  self  a  colorless  thing.    It  is  a  legal 
of  action,  if  it  had  been  taken  to  contrivance  in  daily  use.    It  has  in 
effectuate  A  transfer  of  ownership  as  itself  no  element  of  good  or  bad.    It 
the  result  of  a  sale,  would  have  been  is  the  purpose,  if  anything,  which 
one  of  the  ordinary  transactions  con-  gives  it  the  stamp  of  illegality, 
nected  with  the  transfer  of  stock,  "We  are  thus  led  to  the  conclusion 
except  that  no  certificate  would  have  that  we  have  before  us  the  very  prob- 
been  issued  by  the  new  to  the  for-  lem  that  we  would  have  if  individu- 
mer  owner.    The  reason  for  the  dif-  als,  not  stockholders  or  members  of 
ference   is    that    in    the    so-called  incorporated  companies,  were  doing 
'  trust '  the  stockholder  does  not  in-  the  acts  in  question,  and  all  the  ques- 
tend.  in  making  the  transfer  to  the  tions  that  have  already  been    dis- 
committee,  to  part  with  his  owner-  cussed  become  pertinent  to  the  pres- 
ship,  but  rather  to  confer  a  power  of  ent  inquiry.    It  may,  however,  prop- 
control  for  the   stockholder's   ulti-  erly  be  pointed  out,  for  the  sake  of 
mate  benefit    It  would  be  impossi-  insm-ing  still  greater  clearness,  that 
ble  to  persuade  any  stockholder  in  the  corporations  in  which  the  share- 
his  right  mind  to  take  such  a  course  holders  have  stock  are  not  parties  in 
unless  he  supposed  that  it  would  be  any  form  whatever  to  the  trust  as 
likely  to  be  beneficial  to   himself,  between   the  stockholders  and  the 
And  if  the  main  body  of  stockhold-  committee.    The  stockholders  can- 
ers  concur  it  must  be  assumed  to  be  not  in  law  be  confounded  with  the 
in  their  view  for  the  general  benefit,  corporations.    The  latter  still  remain 
Nothing  is  more  certain  than  the  in  existenca     The  agreements  be- 
proposition  that  every  stockholder  tween  the  stockholders  may  be  mod- 
has  a  right  in  law  to  put  his  stock  ified  or  abrogated.    The  corporations 
in  this  way  in  the  name  of  a  trustee,  in  each  case  are  untouched.    They 
provided  that  the  purpose  be  law-  may  caiTy  on  their  business  as  before, 
f  ul.    There  is  nothing  in  law  to  pre-  earn  profits,  or  remain  idle  and  earn 
vent  each  stockholder  from  select-  nona     Whatever  moral    force  the 
ing  the  same  trustee  or  trustees,  and  agreement  of  the  stockholders  may 
designating  the  same  purpose.  There  have  upon  the  corporation,  it  has  no 
is  nothing  in  the  existing  law  of  per-  direct  legal  effect.    If  the  corporate 
sonal  property  requiring  the  purpose  directors  should  refuse  to  pay  atten- 
(which  is  technically  called  a  '  dec-  tion  to  the  wishes  of  the  stockhold- 
laration  of  trust ')  to  be  in  writing,  ers,  nothing  could  be  accomplished 
though  there  is  such  a  rule  as  to  by  the  latter  until  at  the  annual  elec- 
trusts  in  real  estata    Still,  it  may  as  tion  they  proceeded  to  choose  more 
to  personal  property  be  put  in  writ-  complaisant  directora 
ing,  and   prudence   would   require  "The  next  inquiry  is:  If  it  be  con- 
that  it  should  ba    Accordingly,  it  is  ceded  that '  trusts  *  are  lawful,  being 
reasonable  to  suppose  that,  in  such  legitimate  modes  whereby  producers 
great  transactions  as  are  now  under  may  regulate  prices,  would  prevent- 
consideration,  the  stockholders  will  ive  legislation  be  valid,  or  would  it 
not  surrender  their  certificates  to  be  opposed  to  the  constitutional  rule 
the  committee  without   a  written  that  a  person  is 'not  to  be  deprived 
agreement  defining  the  powers  of  of  life,  liberty  or  property  without 
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due  process  of  law? '    This  clause  manufacture  of  cigars  and  the  prep- 
appears  both  in  state  constitutions  aration  of  tobacco  in  any  form  in 
and  in  the  United  States  constitu-  tenement  houses,    liatter  of  Jacobs 
tion.  The  word  *  liberty/  as  here  used,  (1885),  08  N.  Y.  Oa    These  and  other 
has  been  construed  by  the  highest  cases  show  that  in  determining  as  to 
state  authority  to  include  '  the  right  what  is  a  proper  exercise  of  the  po- 
of a  person  to  adopt  such  lawful  in-  lice  power,  an  act  of  the  legislature 
dustrial  pursuit,  not  injurious  to  the  is  not  final  or  conclusive,  but  is  sub- 
community,  as  he  may  see  fit'    It  ject  to  the  scrutiny  of  the  courts, 
includes  the  right  of  one  to  use  his  ''The  application  of  these  authori- 
facuities  in  all  lawful  ways,  to  live  ties  to  the  case  in  hand  is  obvious, 
and  work  where  he  will,  to  earn  his  If  a  'trust '  entered  into  by  a  number 
livelihood  in  any  lawful  calling,  and  of  producers  is  now  lawful  as  a  rea- 
to  pursue  any  lawtul  trade  or  avo-  sonable  and  proper  element  in  pro- 
cation.     People  V.  Gillson,   109   N.  ductlon,  it  cannot  properly  be  made 
Y.  389,  398  (1888X  17  N.  E.  R  343.  unlawful  by  legislative  acts  of  a  stig- 
with  many  cases  cited  on  p.  399.  matizing    character.      To   produce 
It  is  judicially  declared  that  a  lib-  freely  as  individuals;  to  associate  and 
erty  to  adopt  or  follow  lawful  indus-  act  in  concert  with  others;  to  stimu- 
trial  pursuits  in  any  manner  not  in-  late  production    when   there    is  a 
jurious  to  the  community  is  not  to  be  scarcity  of  commodities;  to  regulate 
infringed  upon,  limited,  weakened  or  it  and  restrain  it  when  there  is  a 
destroyed  by  legislation.    For  such  glut,—  these  things, -whether  they  be 
restrictive  or  destructive  legislation  done  by  individuals  or  by  combined 
good  reasons  must  be  given,  based  action,  are  prime  elements  in  '  lib- 
upon  some  ground  affecting  the  pub-  erty '  of  trade.    They  are  also  con- 
lie  welfare.    Such  reasons  are  g^ven  stitutional   rights,  and,  when  used 
for  restrictions  upon  the  sale  of  in-  with  a  due  regard  to  the  rights  of 
toxicating   liquors,  for  regulations  others,  are  beyond  the  reach  of  hos- 
conducive  to  the  public  health,  or  tile  or  repressive  legislation.  Though 
other  matters  embraced  within  the  corporate  charters  should  be  arbitra- 
elastic  term  'poUce  power.'    But  the  rily  repealed,  in  some  form  the  lib- 
line  must  be  drawn  somewhere,  and  erty  of  association  would  survive  to 
the  proper  place  to  draw  it  is  where  producers.    .    •    . 
the  right  to  produce  or  to  trade  is  "It  would  almost  seem,  when  great 
restricted  without  any  public  advan-  trade  questions  like  this  of  trusts 
tage.     A  law  cannot   be   justified  begin  to  agitate  the  public  mind,  that 
simply  by  citing  its  own  terms.    An  statesmen  stand  in  awe  over  the  prob- 
act  does  not  become  a  nuisance  by  able  effects  of  the  mighty  power  that 
declaring  it  to  be  sa    The  objection-  they  and  their   predecessors   have 
able  element  must  exist  as  a  matter  done  so  much  to  create.    We  in  the 
of  fact  before  the  law  is  enacted  to  United  States   have  certainly  not 
suppress  it,  and  it  must  be  sufficient  been  outstripped  by  any  men  of  any 
to  justify  the  law.    Recent  instances  nation  in  removing  the  shackles  im- 
are  an  act  prohibiting  a  seller  from  posed  by  men  of  former  days  upon 
Connecting  with  the  sale  of  goods  a  domestic   trade  and  internal  com- 
gift  of  some  advertised  present,  the  raercei    At  the  very  birth  of  the  na- 
object  of  the  seller  being  to  stimulate  tion  we  established  in  our  domestic 
sales.     People  v.  Qillson  (1888),  109  trade  perfect  freedom   throughout 
N.  Y.  389,  17  N:  E.  R  34a    Another  the  country.    Ever  since  that  time 
instance   is  a  law  prohibiting  the  we  have  been  developing  domeetio 
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commerce  on  the  lines  indicated  by  combinations  of  producers  when 
our  earliest  statesmen.  We  have  competition  is  absolutely  free,  and 
bridged  mighty  rivers,  tunneled  that  no  'conspiracy  against  the 
broad  mountains,  traversed  vast  des-  world '  is  possible. 
«rts,  extended  all  forms  of  oommuni-  '  ''Let  us  therefore  be  calm.  Trusts,' 
cation  till  the  whole  country,  with  as  a  rule,  are  not  dangerous.  They 
all  its  varying  local  institutions  and  cannot  overcome  the  law  of  demand 
diverse  economic  interests,  is  for  and  supply  nor  the  resistless  power 
trade  purposes  a  single  state.  Com-  of  unlimited  competition;  They  are, 
merce  and  trade  have  overleaped  however,  a  sign  of  the  times.  The 
state  lines  and  have  become  nationaL  right  of  association  is  the  child  of 
Unrestrained  power  of  production  freedom  of  trade.  It  is  too  late  to 
has  been  followed  by  an  equally  bene-  banish  it  As  mercantile  concerns 
ficial  liberty  of  association.  The  in-  under  freedom  of  trade  have  tended 
crease  and  growth  of  corporate  power  in  our  cities  to  be  more  and  more 
has  been  truly  marvelous.  The  old  vast  and  comprehensive  and  absorb 
notion  of  a  corporate  charter  being  a  the  smaller  ones,  so  it  is  reasonable  to 
distinct  gift  of  sovereign  power,  to  suppose  that  the  right  of  association 
be  dpled  out  to  subjects  with  a  spar-  will  be  made  more  and  more  avail- 
ing hand,  has  been  practically  aban-  able  in  manufacturing.  In  fact  the 
doned.  Corporate  charters  having  two  tendencies  are  in  substance  the 
a  semblance  of  public  benefit  are  sama  If  association  is  prevented  by 
granted  for  the  asking.  Ceasing  to  law,  different  manufactories  may  be 
be  mere  privileges,  they  are  looked  melted  into  ona  The  only  way  out 
on  by  business  men  as  the  machin-  of  the  difficulty,  if  it  be  one,  is  to 
ery  of  trade  and  commerce,  and  in  invade  the  right  of  property,  limit 
that  aspect  a  matter  of  right  But  production  by  law,  cut  down  the 
where  a  partnership  or  an  unincor-  employment  of  large  capitals,  and 
porated  association  will  serve  their  perhaps,  in  the  end,  hand  over  pro- 
purposes  better  than  an  incorporated  duction  to  the  stata 
company,  they  cannot  see  why  they  "Are  we  ready  for  these  things? 
should  not  freely  resort  to  machin-  All  English-speaking  people,  we  of 
ery  of  that  kind.  They  know  well  the  United  States  and  the  English 
that  without  profit  production  will  of  England,  have  been  engaged  for  a 
cease.  Capital  will  then  hide  itself  hundred  years  both  in  overcoming 
or  be  transferred  to  moi*e  enlight-  natural  obstacles  to  internal  trade 
ened  countries  where  freedom  of  in-  and  in  abrogating  absurdly  restrict- 
ternal  trade  means  the  removal  of  ive  laws.  It  is  not  to  be  credited 
all  useless  clogs  upon  production,  that  we  shall  commit  the  supreme 
Forty  years  of  legislative  experience  folly  of  resorting  to  mischievous  leg- 
have  taught  the  people  of  England  islation,  fully  tried  and  long  since 
that  there  is  nothing  to  fear  from  abandoned." 


CHAPTEE  17. 

CORPORATE  COMBINATIONa 

§§  617-619.  The  evolution  of  the  corporate  combination. 
620-623.  Some  general  propositions. 

624.  Corporate  combinations  permitted  by  statute. 
625-628.  Cases  of  corporate  combinations — Combination  of  match  com- 
panies. 
629, 630.  Combination  of  makers  of  capsules. 
631,  632.  Combination  of  biscuit  companies. 
633-637.  Combination  of  makers  of  spring-tooth  harrows. 

688.  Combination  of  manufacturers  of  wooden  ware. 
639-641.  Combination  of  distilleries. 

642.  Resuscitation  of  the  distillery  combination. 
643-646.  Combination  of  white  lead  manufacturers. 
647, 648.  Combination  of  manufacturers  of  glucose. 

§  617.  The  e?olutlon  of  the  corporate  combination. —  The 

corporate  combination  is  the  logical  outcome  of  the  decisions 
against  simple  combinations  and  trusts.  It  must  not  be  sup- 
posed, however,  that  the  corporate  combination  is  of  recent 
origin.  Every  corporation  is  a  combination  of  individuals,  or 
of  combinations  of  individuals.  From  the  very  beginning  of 
corporate  organization  corporations  have  been  formed  for  the 
express  purpose  of  uniting  in  one  body  for  a  common  purpose 
individuals,  firms  and  corporations,  and  from  the  very  begin- 
ning corporations  have  enlarged  their  spheres  of  activity  by 
purchasing  and  absorbing  the  business,  assets  and  good-will  of 
individuals,  partnerships  and  other  corporations. 

The  phrase  "corporate  combination"  is  used  to  designate 
the  large  corporations  which  have  been  organized,  principally 
within  the  past  few  years,  for  the  express  purpose  of  consoli- 
dating competing  firms  and  corporations  in  one  organization. 
The  distinguishing  feature  between  the  corporate  combination 
of  the  present  day  and  the  corporation  which,  in  process  of 
time  and  as  incidental  to  its  growth,  acquires  a  large  number 
of  competing  plants,  lies  in  the  fact  that  the  corporate  combi- 
nation is  incorporated  for  the  express  purpose  of  acquiring  the 
possession  and  control  of  competing  plants,  whereas  to  the  cor- 
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poration  that,  with  the  development  of  its  business  and  in  the 
course  of  time,  acquires  the  same  possession  and  control  of  com- 
peting plants,  such  acquisition  is  incidental  to  the  development 
of  its  business  and  not  the  prime  object  of  its  creation.  In 
other  words,  the  practical  result,  so  far  as  the  control  of  any 
particular  industry  is  concerned,  may  be  essentially  the  same, 
but  in  one  case  the  result  is  attained  as  a  matter  of  growth  and 
natural  development,  while  in  the  other  case  —  in  the  case  of 
corporate  combinations  —  the  result  is  attained  at  one  step,  and 
the  combination  of  the  several  plants  is  the  sole  object  in  view. 
§  618,  The  courts  having  condemned  simple  combinations- 
and  the  trust  form  of  combination  as  contrary  to  public  policy, 
the  corporate  form  naturally  suggested  itself  as  a  possible  es- 
cape from  the  force  and  effect  of  the  many  decisions  adverse 
to  the  other  forms.  It  was  argued  that  while  the  courts  might 
deny  the  right  of  individuals,  firms  or  corporations  to  meet  to- 
gether and  form  associations,  pools  or  agreements  with  the 
intent  to  control  prices  and  outputs,  no  court  would  deny  the 
right  of  an  individual,  or  of  a  partnership,  or  of  a  corporation 
to  purchase  outright  the  assets,  business  and  good-will  of  any 
individual,  firm  or  corporation  engaged  in  the  same  line  of 
trade  or  manufacture.  The  court  of  appeals  of  New  York,  in 
the  celebrated  North  River  Sugar  Refining  Co,  Case^  said  in 
this  connection:  "It  is  not  a  sufiicient  answer  to  say  that 
similar  results  may  be  lawfully  accomplished;  that  an  individ- 
ual having  the  necessary  wealth  might  have  bought  all  these 
refineries,  manned  them  with  his  own  chosen  agents,  and  man- 
aged them  as  a  group,  at  his  sovereign  will ;  for  it  is  one  thing 
for  the  state  to  respect  the  rights  of  ownership  and  protect 
them  out  of  regard  to  the  business  freedom  of  the  citizen,  and 
quite  another  thing  to  add  to  that  possibility  a  further  exten- 
sion of  those  consequences  by  creating  artificial  persons  to  aid 
in  producing  such  aggregations.  The  individuals  are  few  who 
hold  in  possession  such  enormous  wealth,  and  fewer  still  wha 
peril  it  all  in  a  manufacturing  enterprise;  but  if  corporations 
can  combine  and  mass  their  fortunes  in  a  solid  trust  or  part- 
nership, with  little  added  risk  to  the  capital  already  embarked, 
without  limit  to  the  magnitude  of  the  aggregation,  a  tempting 
and  easy  road  is  opened  to  enormous  combinations,  vastly  ex- 

1  (1890)  131  N.  Y.  582, 24  N.  E.  R  834. 
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ceeding  in  number  and  strength  and  in  their  power  over  indus- 
try any  possibilities  of  individual  ownership;  and  the  state, 
by  the  creation  of  the  artificial  persons  constituting  the  ele- 
ments of  the  combination  and  failing  to  limit  and  restrain  their 
powers,  becomes  itself  the  responsible  creator,  the  voluntary 
cause,  of  an  aggregation  of  capital  which  it  simply  endures  in 
the  individual  as  the  product  of  his  free  agency.  What  it  may 
bear  is  one  thing;  what  it  should  cause  and  create  is  quite  an- 
other." 

These  observations  are  quite  aside  from  the  legality  or  ille- 
gality of  a  combination.  Whether  or  not  the  state  should 
place  limitations  upon  the  power  and  magnitude  of  corpora- 
tions is  a  matter  entirely  distinct  from  the  question  whether  or 
not  any  given  corporation  or  combination  is  or  is  not  legal. 
So  long  as  the  state  sanctions  the  creation  of  corporations 
without  limitations  as  to  power  and  capital,  then  it  would  seem 
to  follow  that  within  their  chartered  rights  corporations  have 
the  same  power  to  acquire  property  as  has  an  individual. 

It  may  be  assumed  that  in  the  long  run  neither  courts  nor 
legislatures  will  attempt  to  curtail  in  the  slightest  degree  the 
rights  of  either  individuals  or  partnerships  to  acquire,  own 
and  control  properties  and  plants.  Any  interference  with  or 
curtailment  of  these  rights  would  amount  to  a  positive  re- 
striction of  that  liberty  which  is  guarantied  by  free  institu- 
tions. 

§  619.  As  regards  the  rights  of  corporations  they  are  a  matter 
of  legislative  grant.  While  constitutional  limitations  prevent 
legislatures  from  depriving  corporations  already  in  existence 
of  valuable  rights,  it  is  quite  within  the  power  of  each  legisla- 
ture to  lay  down  the  terms  upon  which  corporations  may  be 
created.  The  legislature  may  dictate  the  powers  that  corpo- 
rations shall  be  permitted  to  exercise,  the  amounts  at  which 
they  shall  be  capitalized,  and  whether  or' not  they  shall  be  per- 
mitted to  consolidate  with  other  corporations,  or  in  any  manner 
oo-operate  with  or  control  other  corporations.  But  unless  these 
various  conditions  and  limitations  are  specified  in  advance  of 
the  creation  of  the  corporation,  the  legislature  in  a  very  large 
measure  loses  its  power  to  af tejwards  make  restrictions  and 
limitations;  and  a  corporation  organized  under  a  law  which 
contains  no  provisions  directly  or  indirectly  restricting  the 
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power  of  the  corporation  to  acquire,  own  and  control  such 
properties  and  plants  as  it  sees  fit,  in  connection  with  the  ob- 
jects for  which  it  is  created,  has  power  in  these  respects  like 
unto  the  power  of  an  individual  or  a  partnership. 

§  620.  Some  general  propositions. —  The  following  general 
propositions  are  relied  upon  as  sustaining  the  validity  of  the 
corporate  form  of  combination : 

1.  The  right  of  an  individual  to  acquire  by  purchase  or  lease, 
and  to  own  and  control  as  many  properties  and  plants  in  any 
trade  or  manufacture  as  he  desires,  is  limited  only  by  the  re- 
sources of  the  individual. 

2.  The  right  of  any  partnership  to  acquire  by  purchase  or 
lease,  and  to  own  and  control  as  many  properties  and  plants 
in  any  trade  or  manufacture  as  it  desires,  is  limited  only  by 
the  articles  and  of  the  partnership  and  its  resources. 

3.  The  right  of  a  corporation  to  acquire  by  purchase  or 
lease,  and  to  own  and  control  as  many  properties  and  plants 
in  any  trade  or  manufacture  as  it  desires,  is  limited  only  by 
its  resources,  its  charter,  the  law  governing  its  incorporation, 
and  whatever  limitations  there  may  be  in  the  law  of  the  state 
applicable  to  corporations  generally. 

Beyond  the  limitations  above  noted  there  are  no  limitations 
of  a  vague  and  uncertain  character,  such  as  considerations  of 
public  policy,  which  restrict  the  right  of  the  individual,  or  the 
partnership,  or  the  corporation,  to  acquire  by  lease  or  purchase 
the  control  of  plants  and  properties. 

However,  to  the  general  propositions  above  laid  down  should 
be  added  the  following: 

4.  No  form  of  organization  recognized  by  law  can  be  used 
as  a  cloak  for  a  conspiracy;  and  wherever  it  is  charged  that  an 
unlawful  combination  exists,  courts  will  probe  beneath  the  sur- 
face—  the  mere  form  of  the  organization,  whether  it  be  a 
partnership  or  a  corporation  —  to  ascertain  the  real  objects 
and  purposes  of  the  parties  to  the  combination. 

This  last  proposition  is  in  no  sense  a  limitation  of  the  first 
three ;  the  right  of  a  partnership  or  a  corporation  to  acquire 
by  purchase  or  lease  and  to  own  and  control  as  many  prop- 
erties and  plants  engaged  in  any  trade  or  manufacture  as  it 
desires  may  be  conceded  -without  affecting  the  validity  of  the 
proposition  that  the  objects  and  purposes  of  the  parties  en- 
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gaged  in  effecting  a  combination  are  always  subject  to  in- 
vestigation, and  if  it  should  appear  that  they  are  attempting 
to  do  that  which  is  unlawful  or  oppressive  the  courts  will  dis- 
regard the  form  adopted  and  treat  the  combination  as  a  con- 
spiracy. 

§  621.  The  mere  size  of  the  combination  is  immaterial. 
Whether  a  corporation  be  capitalized  at  a  small  amount  or  a 
large  amount  is  as  immaterial  as  is  the  wealth  of  an  individual 
or  the  resources  of  a  partnership.  The  extent  of  the  resources 
is  not  evidence  of  either  wrong  doing  or  right  doing.  The  as- 
sociation of  two  insignificant  individuals  commanding  no  cap- 
ital and  no  resources  may  be  an  unlawful  combination,  whereas 
a  partnership,  or  a  corporation,  having  millions  at  its  command 
may  be  an  entirely  lawful  combination.  It  is  so  easy  to  ob- 
scure right  notions  by  the  use  of  sounding  phrases,  such  as 
"  gigantic  aggregation,"  "  enormous  combinations,"  "  vast  ag- 
gregations of  capital,"  "  huge  monopolies,"  etc., —  many  such 
phrases  might  be  culled  from  decisions  in  this  connection, — 
that  it  would  be  a  wise  rule  to  rigidly  exclude  all  such  terms 
from  the  discussion  of  the  subject,  for  they  mean  nothing  and 
lead  to  nothing  except  erroneous  conclusions.  The  legality  of 
a  combination  is  not  determined  by  the  use  of  epithets;  it  is  a 
matter  for  sober  and  serious  investigation ;  it  is  a  question  of 
fact  to  be  determined  by  weighing  a  mass  of  evidence;  it  is 
not  a  matter  that  can  be  successfully  disposed  of  by  rhetoric. 

Keeping  clearly  in  mind  that  the  only  distinguishing  feature 
between  a  corporate  combination  and  the  corporation  as  it  is 
ordinarily  organized  and  developed  is  the  fact  that  the  corpo- 
rate combination  is  a  corporation  organized  for  the  express 
purpose  of  bringing  together  certain  plants  and  properties, 
whereas  the  corporation,  as  ordinarily  organized  and  developed, 
is  organized  primarily  for  the  purpose  of  conducting  business 
in  accordance  with  its  charter,  and  acquires  other  plants  and 
properties  only  as  incidental  to  the  development  of  its  own 
business,  the  question  naturally  arises.  What  advantages  before 
the  law  has  the  corporate  combination  over  the  simple  combi- 
nation? 

That  the  corporate  form  of  combination  has  many  advan- 
tages from  a  practical  point  of  view  is  clearly  apparent;  but 
in  so  far  as  the  corporate  form  of  combination  is  adopted  for 
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the  purpose  of  evading  the  law  against  conspiracies,  it  is,  or 
should  be,  ineffectual.  So  far  as  the  law  of  conspiracy  is  con- 
cerned, it  is  quite  immaterial  what  form  the  combination 
adopts.  The  embarrassment  that  the  courts  will  experience 
in  dealing  with  corporate  combinations  along  lines  laid  down 
in  the  decisions  against  simple  combinations,  lies  in  the  fact 
that  many  of  the  decisions  against  simple  combinations  are 
based  upon  no  sound  principles  whatsoever,  but  are  the  result 
of  sentiment  and  prejudice.  Beyond  question  it  will  be  found 
impossible  to  apply  to  corporate  combinations  many  of  the 
sweeping  and  drastic  propositions  that  have  been  applied  to 
simple  combinations.  Courts  which  have  held  associations, 
agreements  and  arrangements  entered  into  for  the  protection 
and  advancement  of  trade  unlawful  —  not  because  they  were 
conspiracies,  not  because  they  violated  any  recognized  rule  of 
law,  but  simply  because  they  "tended"  to  create  monopolies 
or  stifle  competition,  or  because  they  were  contrary  to  more 
or  less  arbitrary  or  imaginary  rules  of  public  policy  —  will 
have  great  difficulty  in  dealing  with  corporate  combinations 
along  the  same  lines.  It  is  one  thing  to  arbitrarily  hold  that 
an  association  of  individuals  engaged  in  a  particular  trade  is 
contrary  to  public  policy,  without  assigning  any  other  or  bet- 
ter reason  for  holding  the  association  illegal  than  those  last 
suggested,  and  it  is  quite  another  and  different  thing  to  hold 
that  a  corporation  which  succeeds  the  same  association  and 
purchases  the  plants  and  properties  of  the  same  individuals, 
thereby  accomplishing  identically  the  same  practical  result  so 
far  as  the  control  of  trade  and  prices  is  concerned,  is  of  such  an 
illegal  character  that  it  must  be  dissolved.  The  right  of  indi- 
viduals to  form  corporations  and  to  sell  to  corporations  their 
various  plants  and  properties  is  too  widely  recognized  and  too 
common  a  practice  to  be  questioned  at  this  day. 

It  is  none  the  less  true,  however,  that  the  corporate  form 
cannot  be  used  to  accomplish  objects  which  are  unlawful,  and 
the  court  which  dispassionately  and  consistently  applies  the 
same  rules  to  all  forms  of  combinations,  and  investigates  with- 
out prejudice  or  favor  the  objects  and  purposes  of  every  combi- 
nation before  it,  will  have  no  more  difficulty  in  dealing  with 
the  corporate  form  of  combination  than  with  either  the  simple 
combination  or  the  trust  form. 
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§  632.  The  third  general  proposition  above  laid  down  affords 
no  protection  whatsoever  to  the  individual,  the  partnership  or 
the  corporation  doing  that  which  is  unlawful  or  oppressive. 

As  has  already  been  shown,  the  corporation,  as  ordinarily 
organized  and  developed,  may  at  any  time  degenerate  into  a 
conspiracy — that  is,  its  officers  and  stockholders  or  a  controlling 
number  of  them  may  divert  the  powers  and  resources  of  the 
corporation  from  its  lawful  purposes  to  unlawful  purposes;  the 
moment  this  is  done  all  who  are  parties  to  such  a  diversion  of 
the  corporate  powers  and  resources  are  members  of  the  con- 
spiracy and  individually  liable  for  the  consequences  of  their 
acts,  and  the  corporation  itself  may  be  liable  for  the  acts  of  its 
officers  and  stockholders.  Men  cannot  shield  themselves  from 
the  consequences  of  their  wrong  doing  by  operating  under  the 
guise  of  a  corporation,  nor  will  the  resources  of  the  corporation 
be  preserved  intact  for  the  benefit  of  its  members  if  those  mem- 
bers are  using  the  corporate  form  as  a  cloak  for  unlawful  or 
oppressive  acts. 

It  is  equally  clear  that  a  combination  which  adopts  the  cor- 
porate form  as  a  means  to  effect  its  purposes  is  liable  for  all 
damage  occasioned  by  unlawful  or  oppressive  acts,  and  the  cor- 
poration organized  as  an  instrument  to  effect  the  ends  in  view 
is  equally  liable.  Were  it  otherwise  the  corporate  form  would 
constitute  a  convenient  barrier  against  the  claims  of  all  who 
might  be  damaged,  and  its  powers  could  be  abused  without 
redress. 

That  which  individuals  cannot  lawfully  do  by  simple  com- 
binations  they  cannot  lawfully  do  by  corporate  combinations. 
This  proposition  seems  too  clear  to  require  illustration,  and  yet 
the  impression  prevails  very  generally  that  by  simply  changing 
the  form  of  the  combination  the  decisions  against  simple  com- 
binations and  trusts  have  been  entirely  evaded.  In  so  far  as 
the  decisions  against  trusts  were  based  upon  the  general  prin- 
ciples governing  corporations,  the  adoption  of  the  corporate 
form  of  combination  undoubtedly  meets  many  of  the  objections 
urged  against  the  trust  form;  but  in  so  far  as  the  decisions 
against  trusts  and  simple  combinations  challenged  the  validity 
of  combinations  generally,  the  adoption  of  the  corporate  form 
is  no  evasion  whatsoever.  The  right  of  any  number  of  indi- 
viduals to  form  a  corporation  and  sell  to  the  corporation,  in 
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return  for  either  cash  or  the  capital  stock  of  the  corporation, 
their  plants  and  properties,  has  nothing  to  do  with  the  ques- 
tion whether  or  not  the  object  of  these  individuals  in  forming 
the  combination  and  in  so  disposing  of  their  plants  and  prop- 
erties is  to  do  that  which  is  unlawful  or  oppressive.  If  the 
purposes  of  the  organization  of  a  corporation  and  the  transfer 
of  the  plants  and  properties  is  to  do  that  which  is  unlawful  or 
oppressive,  then  any  party  injured  as  a  result  of  the  conspiracy 
may  ignore  the  existence  of  the  corporation  and  proceed  against 
the  conspirators  jointly  or  severally,  or  the  party  injured  may 
proceed  against  the  corporation  as  the  effective  instrument  of 
the  conspiracy. 

§  623.  ^Nothing  herein  said,  however,  affects  the  right  of  an 
independent  and  innocent  party  to  dispose  of  his  plant,  assets 
and  good-will  to  a  combination  regardless  of  its  character.  In 
a  case  already  referred  to,^  an  independent  manufacturer  con- 
tracted to  sell  his  entire  product  for  a  period  of  years  to  a  cer- 
tain corporation  engaged  in  the  same  line  of  business,  without 
any  knowledge  that  the  same  buyer  was  making  similar  con- 
tracts for  the  purpose  of  securing  the  control  of  the  trade  in 
the  article  manufactured  and  to  control  prices.  The  suit  was 
for  certain  annual  instalments  which  the  buyer  failed  to  pay; 
and  it  was  held  that,  even  though  it  should  appear  that  the 
buying  company  was  engaged  in  the  illegal  effort  to  suppress 
competition  and  advance  prices,  an  innocent  party  contracting 
for  the  sale  of  his  product  could  enforce  the  contract  and  col- 
lect the  instalments  due.  In  order  to  deprive  a  party,  having 
transactions  with  an  illegal  combination,  of  rights  under  his 
contract,  it  must  clearly  appear  that  he  is  acting  in  concert 
with  the  parties  to  the  conspiracy,  or  with  such  knowledge  of 
their  illegal  plans  and  purposes  as  to  make  him  a  participator 
therein,  by  entering  into  contracts  which  directly  or  indirectly 
further  such  plans  and  purposes. 

§  624.  Corporate  combinations  permitted  by  statute. — 
As  has  already  been  noted,  the  law  frequently  permits  and  en- 
courages consolidations  of  corporations,  and  the  organization 
of  corporations  for  the  purpose  of  taking  over  the  plants  and 
properties  of  both  individuals  and  corporations.  For  instance, 
in  the  Sugar  Kefineries  Case  the  New  York  court  of  appeals 

1  Carter-Crume  Ca  v.  Peurrung  (1898),  86  Fed.  B.  489. 
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said:  ^  "  It  is  said,  however,  that  a  consolidation  of  manufactur- 
ing corporations  is  permitted  by  the  law,  and  that  the  trust, 
or  combination,  or  partnership,  however  it  may  be  described, 
amounts  only  to  a  practical  consolidation,  which  public  policy 
does  not  forbid,  because  the  statute  permits  it.^  The  refiner- 
ies did  not  avail  themselves  of  that  statute.  They  chose  to 
disregard  it,  and  to  reach  its  practical  results  without  subjec- 
tion to  the  prudential  restraints  with  which  the  state  accom- 
plished its  permission.  If  there  had  been  a  consolidation  under 
the  statute,  one  single  corporation  would  have  taken  the  place 
of  the  others  dissolved.  They  would  have  disappeared  utterly, 
and  not,  as  under  the  trust,  remained  in  apparent  existence 
to  threaten  and  menace  other  organizations,  and  occupy  the 
ground  which  otherwise  would  be  left  free.  Under  the  stat- 
ute the  resultant  combination  would  itself  be  a  corporation 
deriving  its  existence  from  the  state,  owing  duties  and  obliga- 
tions to  the  state,  and  subject  to  the  control  and  supervision 
of  the  state;  and  not,  as  here,  an  unincorporated  board,  a  co- 
lossal and  gigantic  partnership,  having  no  corporate  functions, 
and  owing  no  corporate  allegiance.  Under  the  statute  the 
consolidated,  taking  the  place  of  the  separate,  corporations 
could  have  as  capital  stock  only  an  amount  equal  to  the  fair 
■aggregate  value  of  the  rights  and  franchises  of  the  companies 
absorbed ;  and  not,  as  here,  a  capital  stock  double  that  value  at 
the  outset,  and  capable  of  an  elastic  and  irresponsible  increase. 
The  difference  is  very  great,  and  serves  further  to  indicate  the 
inherent  illegality  of  the  trust  combination." 

The  reasoning  of  the  court  in  the  above  paragraph  is  by  no 
means  satisfactory.  The  epithets  "  colossal,"  "  gigantic,"  "  irre- 
sponsible," "inherent  illegality,"  are  made  to  do  heroic  service 
as  substitutes  for  logic; — as  if  the  legality  of  a  combination  is 
at  all  affected  by  its  "colossal"  or  "gigantic"  size, —  as  well 
might  the  guil*  of  a  thief  be  determined  by  weighing  him.  It 
would  seem  that,  so  far  as  the  consuming  and  trading  public 
are  concerned,  it  would  be  quite  immaterial  whether  a  number 
of  manufacturing  plants  are  brought  together  in  one  corpora- 
tion under  the  particular  act  above  referred  to,  or  whether  the 
came  plants  are  brought  together  by  some  form  of  voluntary 
association.     It  seems  rather  a  violent  assumption  to  say  that 

1(1890)  121  N.  Y.  583,  24  N.  E.  R.       ^Laws  of  1867,  eh.  960;  Laws  of 
834.  1884,  ch.  367. 
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the  public  policy  of  the  state  deems  a  voluntary  association  in- 
jurious, whereas  it  approves  the  same  results  if  under  a  form 
sanctioned  by  law.  So  far  as  the  North  River  Sugar  Eefining 
Company  was  concerned,  there  were,  perhaps,  suflBcient  reasons 
for  ousting  the  company  of  its  charter  for  violation  of  prin- 
ciples governing  the  law  of  corporations  generally,  without  re- 
ferring to  the  legality  of  the  combination  effected  by  the  trust. 

In  any  state  wherein  the  legislature  specifically  sanctions 
the  consolidation  of  corporations,  and  the  organization  of  cor- 
porations with  power  to  acquire  and  absorb  the  plants,  proper- 
ties and  assets  of  other  corporations,  it  is  an  inconsistent  rule 
for  courts  to  hold  that  the  public  policy  of  the  state  forbids 
consolidations  and  combinations  of  competing  enterprises. 

The  legislature  cannot  make  legal  a  combination  which 
amounts  to  a  conspiracy,  or  deprive  a  party  of  redress  for  dam- 
ages suffered  as  the  result  of  the  operation  of  a  conspiracy. 
The  form  of  a  combination  authorized  by  law  may  be  legal 
because  specifically  sanctioned  by  legislative  enactment,  but 
the  various  parties  to  the  combination  may  still  be  guilty  of  a 
conspiracy  to  do  that  which  is  unlawful  or  oppressive. 

§  635.  Cases  of  corporate  combinations  —  Combination  of 
match  companies.^ — The  Diamond  Match  Company  was  or- 
ganized in  1880  under  the  laws  of  the  state  of  Connecticut,  for 
the  purpose  of  uniting,  if  possible,  in  one  corporation,  the  match 
manufacturies  of  the  United  States.  The  Richardson  Match 
Company  of  Detroit  transferred  its  property  to  the  Diamond 
Match  Company,  receiving  therefor  $190,000  in  the  common 
stock  of  the  Diamond  Match  Company,  and  $95,000  in  preferred 
stock,  a  portion  of  the  preferred  stock  being  paid  for  in  cash. 
At  the  same  time  the  Richardson  Company  executed  a  bond 
to  the  following  effect:  "And  the  Richardson  Match  Company 
hereby  covenant  and  agree  to  and  with  the  said  the  Diamond 
Match  Company,  that  it  shall  not  and  will  not  at  any  time  or 
times,  within  twenty  years  from  the  date  hereof,  directly  or 
indirectly  engage  in  the  manufacture  or  sale  of  friction  matches, 
and  that  it  will  not  aid,  assist  or  encourage  any  one  else  in  said 
business,  in  the  state  of  Michigan  or  anywhere  else,  where  its 
doing  so  may  conflict  with  the  business  and  interests,  or  dimin- 
ish the  sales  or  lessen  the  profits,  of  the  Diamond  Match  Com- 

1  Richardson  v.  Buhl  et  al  (1889),  77  Mioh.  08%  43  N.  W.  R.  llOa 
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pany ;  and  it  is  understood  by  it  that  the  above  covenant  not  to 
engage  in  the  match  business  is  a  valuable  and  influencing  con- 
sideration, without  which  the  Diamond  Match  Company  would 
not  have  purchased  the  above  property ;  and  for  the  true  and 
faithful  performance  of  said  covenant  it  hereby  binds  itself,  its 
successors  and  assigns,  heirs,  executors  and  administrators,  unto 
the  said  the  Diamond  Match  Company  in  the  sum  of  fifty  thou« 
sand  dollars,  to  be  recovered  and  paid  as  and  for  liquidated 
damages." 

There  were  but  three  parties  interested  in  the  Eichardson 
Company,  and  in  order  to  effect  the  transfer  a  certain  agree- 
ment  was  entered  into  which  provided  for  certain  payments 
among  themselves  under  contingencies  that  might  arise  in  the 
future.  Some  two  years  after  the  transfer  had  been  made  to 
the  Diamond  Match  Company,  these  three  individuals  not 
agreeing  as  to  the  true  intent  and  purpose  of  the  agreement 
they  had  signed,  one  filed  a  bill  in  chancery  against  his  two  as- 
sociates for  an  accounting.  The  only  question  presented  to  the 
court  by  counsel  was  the  construction  of  the  contract  the  three 
had  signed.  It  seems  from  the  opinion  of  the  case  that  the 
supreme  court  during  the  argument  must  have  called  the  at- 
tention of  counsel  to  the  question  of  the  legality  of  the  com- 
bination which  the  supreme  court  considered  involved,  but 
that  feature  of  the  case  was  allowed  to  pass  without  discussion. 
The  court,  however,  in  its  decision,  ignores  all  questions  except 
that,  saying  in  one  portion  of  one  of  the  opinions:  "It  appears 
from  the  testimony  that  the  Diamond  Match  Company  was  or- 
ganized for  the  purpose  of  controlling  the  manufacture  and 
trade  in  matches  in  the  United  States  and  Canada.  The  object 
was  to  get  all  the  manufacturers  of  matches  in  the  United 
States  to  enter  into  a  combination  and  agreement  by  which, 
the  manufacture  and  output  of  all  the  match  factories  should 
be  controlled  by  the  Diamond  Match  Company.  Those  man- 
ufacturers who  would  not  enter  into  the  scheme  were  to  be 
bought  out;  those  who  proposed  to  engage  in  the  business  were 
to  be  bought  oflf,  and  a  strict  watch  was  to  be  exercised  to  dis- 
cover any  person  who  proposed  to  engage  in  such  business,  that 
he  might  be  prevented  if  possible.  All  who  entered  into  the 
combination,  and  all  who  were  bought  off,  were  required  to 
enter  into  bonds  to  the  Diamond  Match  Company  that  they 
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would  not,  directly  or  indirectly,  engage  in  the  manufacture  or 
sale  of  friction  matches,  nor  aid  nor  assist  nor  encourage  any 
one  else  in  said  business,  where,  by  doing  so,  it  might  conflict 
with  the  business  interests,  or  diminish  the  sales,  or  lessen  the 
profits,  of  the  Diamond  Match  Company.  These  restrictions 
varied  in  individual  cases,  as  to  the  time  it  was  to  continue, 
from  ten  to  twenty  years.  Thirty-one  manufacturers,  being 
substantially  all  the  factories  where  matches  were  made  in  the 
United  States,  either  went  into  the  combination  or  were  pur- 
chased by  the  Diamond  Match  Company,  and  out  of  this  num- 
ber all  were  closed  except  about  thirteen." 

§  626.  The  charter  of  the  Diamond  Match  Company  stated 
that  the  business  of  the  company  was  "  to  manufacture,  buy, 
sell  and  deal  in  friction  matches  of  all  kinds,  and  all  articles 
entering  into  the  composition  and  manufacture  thereof;  to 
manufacture,  buy,  sell  and  deal  in  machines  and  machinery, 
whether  applicable  to  the  manufacture  of  friction  matches  or 
to  other  purposes;  to  purchase,  own  and  sell  exclusive  rights 
under  letters  patent  relating  to  the  manufacture  of  friction 
matches,  and  to  machines  and  machinery,  whether  applicable 
to  the  manufacture  of  friction  matches  or  to  other  purposes ; 
to  manufacture,  buy,  sell  and  deal  in  animal  pokes,  tobacco, 
pipes,  curry-combs,  brushes,  shoe-blacking  and  shoe-dressing, 
and  all  articles  entering  into  the  composition  and  manufacture 
thereof;  to  purchase,  own  and  sell  exclusive  rights  under  let- 
ters patent  relating  to  the  manufacture  of  all  the  articles  herein 
enumerated,  and  to  machines  and  machinery  applicable  to  the 
manufacture  thereof;  to  buy,  sell,  own  and  deal  in  any  real  or 
personal  property  necessary  or  convenient  to  the  prosecution 
of  said  business,  and  generally  to  do  all  things  incidental  to 
said  business  and  the  proper  management  thereof." 

From  this  provision  it  is  apparent  that  the  object  of  the  or- 
ganization was  primarily  to  manufacture  arid  deal  in  certain 
articles,  and  to  buy  and  own  such  real  and  personal  property 
as  was  necessary  or  convenient  in  the  prosecution  of  its  busi- 
ness. There  is  nothing  in  the  charter  conferring  upon  the 
company  the  right  to  acquire  the  control  of  other  corporations 
for  the  purpose  of  controlling  competition  and  prices,  and  of 
holding  other  plants  and  properties,  not  for  the  purpose  of  using 
them  actively  for  purposes  of  manufacture,  but  for  the  purpose 
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of  maintaining  them  in  idleness  in  order  to  control  the  trade. 
The  court  referred  to  the  following  facts  disclosed  by  the  evi- 
dence: "The  Diamond.  Match  Company,  in  carrying  out  its 
purposes,  found  it  necessary  in  many  instances  to  buy  a  large 
quantity  of  useless  material,  and  to  pay  large  and  exorbitant 
prices  for  the  property  purchased,  which  they  could  not  make 
available;  and  in  many  cases  in  no  other  way  was  it  possible 
to  purchase  the  inactivity  of  manufacturers,  and  those  who  in- 
tended to  enter  into  the  business,  and  who  would  otherwise 
become  competitors  of  the  company  in  the  trade.  For  the 
purpose  of  showing  upon  the  books  of  the  company  the  amount 
it  was  obliged  to  pay  for  unnecessary  and  useless  property,  and 
the  excess  in  prices  for  the  property  they  could  use,  and  to 
silence  and  prevent  all  competition, —  the  company  opened  two 
accounts, — one  headed  ^Real  Estate  and  Machinery,'  and  the 
other  ^  Purchase  Account.*  The  capital  stock  of  the  company 
consisted  of  $2,500,000,  divided  into  11,400,000  of  common 
stock  and  $850,000  of  preferred  stock.  For  five  years  the  pre- 
ferred stock  was  entitled  to  an  annual  dividend  of  ten  per  cent, 
before  any  dividend  was  to  be  paid  on  the  common  stock.  4II 
corporations  and  individuals  in  the  country,  engaged  in  the 
business  of  making  friction  matches,  desiring  or  consenting  to 
transfer  their  property  to  the  Diamond  Match  Company,  did 
so  upon  valuations  agreed  upon,  and  received  their  pay  there- 
for in  the  stock  of  the  Diamond  Match  Company  at  par,  and 
gave  a  bond  to  the  company  of  the  tenor  and  effect  of  that 
given  by  the  Eichardson  Match  Company  when  it  entered  the 
company.  .  .  .  Each  proprietor  subscribed  for  a  certain 
amount  of  preferred  stock  which  he  paid  for  by  transferring  to 
the  company  such  matches  and  match  materials  as  be  or  it  had 
on  hand  when  they  entered  the  company,  at  an  appraised  value, 
and  if  this  was  insufiicient  to  pay  for  such  stock'  the  balance 
was  paid  in  cash;  but  common  stock  was  paid  for  all  real  es- 
tate, machinery,  patents,  good-will,  bonds  to  stay  out  of  the 
business,  and  all  other  property  transferred  to  the  company  at 
the  valuation  agreed  upon  when  the  proprietor  or  proprietors 
came  into  the  company,  except  matches  and  match  materials, 
for  which  preferred  stock  was  issued.  Under  the  arrangement 
by  which  any  party  sold  and  conveyed  a  match  factory  or 
other  property  to  the  company,  he  was  to  buy  at  its  par  value 
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one-half  as  much  preferred  stock  as  he  had  received  in  common 
stock  for  his  property.  This  was  intended  as  the  working  cap-" 
ital  for  the  new  company,  and  every  person  who  conveyed 
property  to  the  company  was  obliged  to  give  to  the  company 
a  bond,  such  as  is  hereinbefore  mentioned.  Under  the  policy 
above  stated,  through  the  energy  of  its  officers  and  managers, 
the  Diamond  Match  Company  succeeded  in  securing  control 
substantially  of  all  the  factories  in  the  country,  with  their  sev- 
eral properties,  and  the  owners  thereof  were  brought  under  its 
dictation  and  the  great  monopoly  became  complete,  .and,  as 
was  expected  by  its  proprietors,  the  gains  realized  by  the  com- 
pany were  enormous."  * 

§  627.  In  holding  the  particular  contract  involved  void  as 
against  public  policy,  the  supreme  court  of  Michigan,  by  Sher- 
wood, J.,  said :  "  I  think  no  one  can  read  the  contract  in  ques- 
tion and  fail  to  discover  that  considerations  of  public  policy 
are  largely  involved.  The  intention  of  the  agreement  is  to  aid 
in  securing  the  objects  sought  to  be  attained  in  the  formation 
and  organization  of  the  Diamond  Match  Company.  This  ob- 
ject is  openly  and  boldly  avowed.    Not  only  does  this  appear 

^  Regarding  the  issues  in  the  case  by  the  reorganization  of  the  enter- 
the  court  said :  **  No  question  is  raised  prise  was  by  aU  the  parties  the  same ; 
as  to  the  validity  of  the  contract  be-  that  the  means  to  be  resorted  to  in 
tween  the  parties,  or  upon  its  inva-  the  accomplishment  of  the  object 
lidity  upon  the  ground  of  public  desired,  if  successful,  had  no  respect 
policy,  or  for  any  other  cause.  It  is  for  the  equitable  or  first  right  of  any 
treated  by  the  parties  on  both  sides  person  under  other  and  different  cir- 
as  a  valid  instrument,  to  be  construed  cumstances,  and  that  the  complain- 
and  enforced  by  the  court  as  such,  ant  as  well  as  the  defendants  were 
and  no  imwillingness  is  expressed  by  active  participants  in  the  business  of 
either  side  to  abide  the  correct  con-  the  company  and  its  proceeds,  seek- 
struction  when  ascertained ;  but  it  is  ing  the  accomplishment  of  the  same 
claimed  by  complainant  that,  if  the  object,  and  participated  largely  in 
construction  is  to  be  given  to  it  con-  adopting  the  means  to  be  employed 
tended  for  by  defendants'  counsel,  for  that  purpose;  and  if  such  object 
equity  and  good  conscience  will  have  or  means  were  reprehensible  or  in- 
been  violated  to  an  extent  requiring  equitable,  all  the  parties,  the  com- 
the  exercise  of  the  restraining  power  plainant  as  well  as  the  defendants, 
of  a  court  of  chancery  to  prevent  the  are  *  under  the  same  condemnation,' 
injury  and  wrong,  not  intended  by  and  a  court  of  equity  will  leave  the 
the  defendants  when  the  instrument  parties,  when  such  is  the  case,  where 
was  made,  and  which  at  that  time  it  finds  them,  outside  the  rules  of 
was  entirely  unanticipated  by  com-  courts  of  justice,  *tn  paH  delicto,^ 
plainant  But  it  must  be  recollected  and  they  must  settle  their  own  griev« 
that  the  object  to  be  accomplished  ances  and  unlawful  transactional 
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in  its  organization,  and  in  the  business  it  proposes  to  conduct, 
and  in  the  modes  and  manner  of  carrying  it  on,  but  the  testi- 
mony of  Gen.  Alger  himself  avers  it  and  settles  its  character 
beyond  question.  The  organization  is  a  manufacturing  com- 
pany. The  business  in  which  it  is  engaged  is  making  friction 
matches.  Its  articles  provide  for  the  aggregation  of  an  enor- 
mous amount  of  capital,  sufficient  to  buy  up  and  absorb  all  of 
that  kind  of  business  done  in  the  United  States  and  Canada,  to 
prevent  any  other  person  or  corporation  from  engaging  in  or 
carrying  on  the  same,  thereby  preventing  all  competition  in  the 
sale  of  the  article  manufactured.  This  is  the  mode  of  conduct- 
ing the  business  and  the  manner  of  carrying  it  on.  The  sole 
object  of  the  corporation  is  to  take  money  by  having  it  in  its 
power  to  raise  the  price  of  the  article,  or  diminish  the  quantity 
to  be  made  and  used,  at  its  pleasure.  Thus  both  the  supply  of 
the  article  and  the  price  thereof  are  made  to  depend  upon  the 
action  of  a  half  dozen  individuals,  more  or  less,  to  satisfy  their 
cupidity  and  avarice,  who  may  happen  to  have  the  controlling 
interest  in  this  corporation,  an  artificial  person,  governed  by  a 
single  motive  or  purpose,  which  is  to  accumulate  money  regard- 
less of  the  wants  or  necessities  of  over  sixty  millions  of  people. 
The  article  thus  completely  under  their  control  for  the  last 
fifty  years  has  come  to  be  regarded  as  one  of  necessity  not  onW 
in  every  household  in  the  land,  but  one  of  daily  use  by  almost 
every  individual  in  the  country.  It  is  difficult  to  conceive  of 
a  monopoly  which  can  aflfect  a  greater  number  of  people,  or 
one  more  extensive  in  its  effect  on  the  country,  than  that  of  the 
Diamond  Match  Company.  It  was  to  aid  that  company  in  its 
purposes  and  in  carrying  out  its  object  that  the  contract  in  this 
case  was  made  between  these  parties,  and  which  we  are  now 
asked  to  aid  in  enforcing.  Monopoly  in  trade  or  in  any  kind 
of  business  in  this  country  is  odious  to  our  form  of  govern- 
ment. It  is  sometimes  permitted  to  aid  the  government  in 
carrying  on  a  great  public  enterprise,  or  public  work  under 
governmental  control,  in  the  interest  of  the  public.  Its  tend- 
ency is,  however,  destructive  of  free  institutions,  and  repug- 
nant to  the  instincts  of  a  free  people,  and  contrary  to  the  whole 
scope  and  spirit  of  the  federal  constitution,  and  is  not  allowed 
to  exist  under  express  provision  in  several  of  our  state  consti- 
tutions.   Indeed,  it  is  doubtful  if  free  government  can  long 
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exist  in  a  country  where  such  enormous  amounts  of  money  are 
allowed  to  be  accumulated  in  the  vaults  of  corporations,  to  be 
used  at  discretion  in  controlling  the  property  and  business  of  . 
the  country  against  the  interest  of  the  public  and  that  of  the 
people,  for  the  personal  gain  and  aggrandizement  of  a  few  in- 
dividuals. It  is  always  destructive  of  individual  rights,  and 
of  that  free  competition  which  is  the  life  of  business,  and  it  re- 
vives and  perpetuates  one  of  the  great  evils  which  it  was  the 
object  of  the  fraraers  of  our  form  of  government  to  eradicate 
and  prevent.  It  is  alike  destructive  to  both  individual  enter- 
prise and  individual  prosperity,  whether  conferred  upon  cor- 
porations or  individuals,  and  therefore  public  policy  is,  and 
ought  to  be,  as  well  as  public  sentiment,  against  it.  All  com- 
binations among  persons  or  corporations  for  the  purpose  of 
raising  or  controlling  the  prices  of  merchandise,  or  any  of  the 
necessaries  of  life,  are  monopolies  and  intolerable,  and  ought 
to  receive  the  condemnation  of  all  courts.  In  my  judgment 
not  only  is  the  enterprise  in  which  the  Diamond  Match  Com- 
pany is  engaged  an  unlawful  one,  but  the  contract  in  question 
in  this  case,  being  made  to  further  its  objects  and  purposes,  is 
void  upon  the  ground  that  it  is  against  public  policy.  The 
decree  at  the  circuit  should  be  reversed  and  the  complainant's 
bill  dismissed,  with  costs."  ^ 

1  In  a  concurring  opinion  Champ-  oly  has  in  fact  reduced  the  price  of 

lin,  J.»  said:  '* There  is  no  doubt  that  friction  matches.    That  policy  may 

all  the  })aries  to  this  suit  were  active  have  been  necessary  to  crush  compe- 

participants  in  perfecting  the  com-  tit  ion.    The  fact  exists  that  it  rests 

bination  called  'The  Diamond  Match  in  the  discretion  of  this  company  at 

Company/  and  that  the  present  dis-  any  time  to  raise  the  price  to  an  ex- 

pute  grows  out  of  that  transaction,  orbitant  degree.    Such  combinations 

and  is  the  fruit  of  the  scheme  by  have  frequently  been  condemned  by 

which  all  competition  in  the  manu-  courts  as  unlawful  and  against  pub- 

facture  of  matches  was  stifled,  oppo-  lie  policy."    Citing  Hooker  &  Wood- 

sition  in  the  business  crushed,  and  ward  v.  Vandewater  (1847),  4  Denio, 

the  whole  business  of  the  country  in  349;  Stanton  v.  Allen  (1848),  5  Denio. 

that  line  engrossed  by  the  Diamond  484;  Morris  Run  Coal  Ca  v.  Barclay 

Match  Company.    Such  a  vast  com-  Coal  Ca  (1871),  68  Pa.  St  173;  Cen- 

bination  as  has  been  entered  into  tral  Salt  Ca  v.  Guthrie  (1879),  35 

under  the  above  name  is  a  menace  to  Ohio  St.  666;  Craft  v.  McConoughy 

the  public.    Its  object   and  direct  (1875),  79  IlL  346;  Hoffman  v.  Brooks 

tendency  is  to  prevent  free  and  fair  (1884),  11  Wkly.  Cin.  Law  BuL  258: 

competition,     and     control     prices  Hannah  v.  Fife  (1873),  27  Mich.  172; 

throughout  the  national  domain.    It  Alger  v.  Thacher  (1837),  19  Pick.  51. 

is  no  answer  to  say  that  this  monop-  "  It  is  also  well  settled  that,  if  a  con- 
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§  628.  It  is  interesting  to  note  that  this  important  case  was 
disposed  of  upon  questions  not  raised  or  discussed  by  counseL 
It  is  also  interesting  to  note  that  in  neither  of  the  opinions  ren- 
dered by  members  of  the  court  is  there  any  mention  of  the 
point  that  the  charter  of  the  Diamond  Match  Company  of  Con- 
necticut does  not  permit  the  company  to  acquire  plants  and 
properties  for  the  purpose  of  closing  the  same. 

The  case  turns  upon  a  number  of  propositions  of  a  character 
so  sweeping  as  to  amount  to  practically  glittering  generalities. 

It  is  interesting  to  compare  this  with  a  decision  in  the  court 
of  appeals  of  New  York  in  Diamond  Match  Co.  v,  Roeber^ 
wherein  a  certain  manufacturer  of  matches  sold  out  his  plant 
and  entered  into  a  bond  not  to  engage  in  the  manufacture  or 
sale  of  friction  matches  for  a  period  of  ninety-nine  years  within 
any  of  the  states  or  territories  of  the  United  States  or  the  Dis- 
trict of  Columbia,  excepting  the  state  of  Nevada  and  the  ter- 
ritory of  Montana.  The  contract  as  was  enforced  is  not  in 
unreasonable  restraint  of  trade  under  all  the  circumstances. 
The  only  point  discussed  is  whether  the  contract  was  in  re- 
straint of  trade.  The  court  did  not  discuss  the  legality  of  the 
combination. 

§629.  Combination  of  makers  of  capsules.* — In  1893  cer- 
tain manufacturers,  corporations  and  parties  engaged  in  the 
manufacture  of  capsules  entered  into  a  contract  to  pool  their 
interests  and  form  a  corporation  under  the  laws  of  the  state 
of  New  Jersey,  under  the  name  of  the  United  States  Capsule 
Company;  the  capital  stock  was  to  be  $70,000,  and  the  divis- 
ion of  that  capital  stock  among  the  parties  to  the  agreement 
was  fixed  by  the  agreement.    The  parties  agreed  to  convey  to 

tract  be  void  as  against  public  policy,  is  one  which  it  is  against  the  policy 

the   court   will  neither   enforce  it  of  the  law  to  enforce.    Courts  will 

while  executory,  nor  relieve  a  party  take  notice,  of  their  own  motion,  of 

from  loss  by  having  performed  it  in  illegal  contracts  which  come  before 

part.    Foote   &  Stone   v.   Emerson  them  for  adjudication,  and  will  leave 

(1838),  10  Vt.  844;  and  see  Hanson  v.  the  parties  where  they  have  placed 

Power  (1839),  8  Dana,  91;   Pratt  v.  themselves." 

Adams  (1889),  7  Paige,  615;  Piatt  v.  i  (1887)  106  N.  Y.  473,  18  N.  R  R 

Oliver  (1837),  1  McLean,  295,  (1890)  2  419. 

McLean,  267;  Stanton  v.  Allen  (1848),  2  Merz  (IJapsule  dk^  v.  United  States 

5  Denio,  434.  It  is  not  necessary  that  Capsule  Ca  et  aL  (1895),  67  Fed.  & 

the  parties,  or  either  of  them,  should  414. 
rely  upon  the  fact  that  the  contract 
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the  corporation  their  respective  plants,  together  with  the  ma- 
chinery,  appliances,  patents  and  good-will,  and  to  receive  there- 
for from  the  New  Jersey  corporation  mortgage  bonds  to  the 
amount  of  the  appraised  value  of  the  property  thus  conveyed.*' 

The  agreement  also  provided :  "  Each  of  the  parties  hereto- 
agree,  from  the  date  hereof,  not  to  make,  sign  or  accept  any 
contract  whatsoever  for  the  future  sale  or  delivery  of  any  hard, 
empty  capsules,  or  any  other  contract  whatsoever,  except  ordi- 
nary contracts  for  immediate  sale  and  delivery.  All  old,  ex- 
isting contracts  with  drug  jobbers  are  to  be  completed  by  the 
new  company,  provided  such  are  not  for  over  fifty  gross  of 
capsules.  It  is.  also  agreed  that  none  of  the  parties  hereto 
shall  hereafter  engage  in  the  manufacture  or  sale  of  empty 
gelatine  capsules  in  any  manner  whatsoever." 

After  the  preliminary  papers  had  been  signed  and  the  neces- 
sary steps  taken  for  the  organization  of  the  New  Jersey  cor- 
poration, the  stockholders  of  the  Merz  Capsule  Company,  a 
corporation  organized  under  the  laws  of  the  state  of  Michigan^ 
reconsidered  their  action  and  resolved  to  remain  an  independ- 
ent company.  The  other  parties  to  the  combination  endeav- 
ored to  hold  the  Merz  Company  to  its  agreement,  and  endeav- 

1  The  agreement  provided  for  the  decision,  or  that  of  a  majority  of 
foUowing  method  of  valuing  prop-  them,  is  to  be  final  The  machinery 
erty  to  be  conveyed:  **The  value  of  and  appliances  of  every  kind,  indud- 
the  property  conveyed  to  said  corpo-  ing  box-making  machinery,  to  be  ap- 
ration  by  the  respective  parties  shall  praised  by  three  disinterested  and 
be  determined  in  the  following  man-  competent  appraisers  at  the  price  at 
ner:  If  all  of  the  parties  hereto  are  which  it  can  be  duplicated  in  open 
unable  to  agree  upon  the  value  of  market;  and  in  estimating  the  value 
the  property  conveyed  by  each,  the  thereof  only  such  machinery  and 
value  of  the  real  estate  now  owned  appliances  shall  be  considered  as  are 
by  each  party  in  Detroit  shall  be  ap-  practical  in  the  manufacture  of 
praised  by  three  disinterested  and  emptycapsules,  andnowusedby  the 
competent  parties;  one  to  be  chosen  parties  hereto  in  the  conduct  of  their 
by  the  National  Capsule  Company,  business.  The  appraisers  to  be  chosen 
and  one  by  the  other  three  parties,  as  follows:  The  National  Capsule 
and  the  two  so  chosen  to  select  a  Company  to  select  an  appraiser  in. 
third.  The  decision  of  said  apprais-  Indianapolis,  the  other  parties  to  se- 
ers, or  the  majority  of  them,  to  be  lect  a  competent  expert  machinist 
final.  The  value  of  the  real  estate  from  a  city  outside  of  the  two  cities 
now  owned  by  the  National  Capsule  above  named;  the  decision  of  such 
Comi)any  in  Indianapolis  to  be  ap-  appraisers,  or  that  of  a  majority  of 
praised  by  three  appraisers  to  be  them,  to  be  finaL" 
ohoeen  in  a  similar  manner,  whose 
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ored  to  obtain  possession  of  its  plant,  whereupon  the  Merz 
Company  filed  a  bill  in  the  circuit  court  of  the  United  States 
for  the  western  district  of  Michigan  praying  that  the  agree- 
ment between  it  and  the  other  parties  be  declared  null  and 
void  upon  the  ground  that  the  combination  was  a  conspiracy 
in  restraint  of  trade  among  the  several  states,  and  was  illegal 
under  the  act  of  congress  of  July,  1890.  And  further,  that 
the  agreement  was  contrary  to  the  laws  and  public  policy  of  the 
state  of  Michigan,  in  that  it  disposed  of  substantially  the  en- 
tire business  plant  of  the  Michigan  corporation,  in  considera- 
tion for  stock  in  a  Kew  Jersey  corporation.  In  this  connection 
the  court  said :  "  The  general  rule  may  be  stated  to  be  that  it 
is  incompetent  for  a  corporation  to  subscribe  for  stock  in  an- 
other corporation.  It  must  be  acknowledged  that  there  are 
exceptions  to  this  rule,  founded  upon  a  variety  of  peculiar  cir- 
cumstances, which  it  is  not  necessary  here  to  enumerate.  I  am 
unable  to  discover  any  ground  upon  which  this  case  can  be 
held  within  any  of  such  exceptions.  But,  however  this  may 
be,  if  the  corporation  in  which  the  stock  is  taken  is  a  domestic 
one,  and  subject  to  the  same  laws  and  dominion  as  the  one 
taking  such  stock,  or  where,  if  the'corporations  are  organized 
in  different  states,  they  are  subject  to  regulations  of  a  sub- 
stantially identical  character,  my  opinion  is  that  where,  as  in 
this  case,  the  law  of  the  corporation  in  which  the  stock  is 
taken  is  of  a  substantially  different  character,  and  fails  to 
impose  the  liabilities  and  create  the  obligations  imposed  by 
the  law  of  the  corporation  subscribing  for  the  stock,  such  sub- 
scription is  vltra  vires  of  the  latter  corporation,  and  is  illegal 
and  void.  The  laws  of  Michigan,  under  which  the  complainant 
is  incorporated,  impose  restrictions,  duties  and  obligations  upon 
it  of  a  character  which  indicate  the  purpose  and  policy  of  the 
laws  of  the  state  of  Michigan  in  providing  for  its  incorpora- 
tion. I  shall  not  go  into  details  in  respect  to  those  provisions. 
They  are  sufficiently  obvious  upon  an  inspection  of  the  statute. 
The  general  fact  is  sufficient  for  the  present  purpose.  They 
are  safeguards  erected  by  the  state,  and  constitute  the  bounds 
and  conditions  of  corporate  action.  It  is  quite  clear  that  the 
laws  of  New  Jersey  fail  to  make  many  of  those  conditions 
•effectual  or  obligatory  upon  corporations  organized  there- 
under, either  in  the  original  incorporation  or  in  corporate  ao- 
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tion ;  and  it  is  clear  that  the  statutory  regulations,  in  that  re- 
gard, of  the  state  of  New  Jersey  do  not  respond  to  what,  by 
the  laws  of  Michigan,  is  deemed  essential.  By  the  agreement 
in  question  the  Michigan  corporation  conveys  substantially  its 
entire  assets  to  the  New  Jersey  corporation,  abandons  its  busi- 
ness as  a  proprietor  thereof,  and  becomes  practically  a  mere 
employee  of  the  New  Jersey  corporation,  and  subject  to  its 
dominion  and  control." 

The  court  also  held  the  agreement  void  as  contrary  to  a  cer- 
tain act  of  the  legislature  of  Michigan  entitled:  "An  act 
declaring  certain  contracts,  agreements,  undertakings  and  com- 
binations unlawful,  and  to  provide  punishment  for  those  who 
shall  enter  into  the  same  or  do  any  act  in  performance  thereof."  * 

§  630.  The  reasons  assigned  for  holding  the  agreement  invalid 
have  no  relation  one  to  the  other.  Assuming  for  the  moment 
that  the  agreement  did  not  contemplate  an  illegal  combination, 
it  is  difficult  to  see  why  a  corporation  doing  business  in  Mich- 
igan should  not  be  permitted  to  sell  its  entire  plant,  assets  and 
good- will  to  any  individual,  partnership  or  corporation.  If  an 
individual  had  sought  to  purchase  the  Sissets  and  good-will  of 
the  Michigan  corporation,  and  the  corporation  had  entered 
into  a  contract  to  convey  the  same  to  an  individual,  such  indi- 
vidual could  have  enforced  the  contract;  if  that  same  individ- 
ual entered  into  a  similar  contract  with  a  New  Jersey  corpora- 
tion, or  a  corporation  of  any  other  state,  to  convey  the  assets, 
business  and  good-will  which  he  had  just  purchased  to  the  cor- 
poration, such  corporation  could  enforce  the  contract.  Whether 
or  not  the  state  of  Michigan  could  forfeit  the  franchise  of  the 
Michigan  corporation  for  abandonment  and  non-user,  if  the  cor- 
poration disposed  of  its  entire  assets  and  went  out  of  business, 

1  Act  225  of  the  Laws  of  1889.    See    a  court  of  first  instance  would,  in  mv 

• 

3  How.  Ann.  St  935^'.  "It  was  opinion,  be  justified  in  declaring  it 
strenuously  argued  before  me  by  void.  For  the  reasons  thus  briefly 
counsel  for  defendants  that  this  stat-  stated  my  conclusion  is  that  the 
ute  is  unconstitutional  and  void,  in  agreement  upon  which  the  defend- 
that  it  is  class  legislation.  Whether  ants  found  their  supposed  rights  was 
or  not  this  contention  is  well  founded  not  authorized  by  the  laws  of  Mich- 
I  do  not  now  undertake  to  decide,  igan,  and  is  therefore  void.  It  is  un- 
it may  be  admitted  that  there  is  fair  necessary,  therefore,  to  pass  upon 
ground  for  doubt  of  the  validity  of  other  grounds  upon  which  the  agree- 
tiiis  statute;  but  its  invalidity  is  not  meut  is  alleged  to  be  invalid." 
so  clear  and  free  from  doubt  as  that 
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is  quite  another  question,  but  there  is  nothing  in  the  law  of 
corporations  which  compels  a  private  corporation  to  continue 
indefinitely  in  business. 

The  distinction  which  the  court  attempts  to  draw  between 
the  right  of  the  Michigan  corporation  to  sell  to  a  New  Jersey 
corporation,  and  its  right  to  sell  to  another  corporation  or- 
ganized under  the  laws  of  Michigan,  will  not  stand  the  test  of 
analysis. 

If,  however,  the  agreement  provided  for  the  organization  of 
an  unlawful  combination,  it  was  not  only  the  right  but  the 
duty  of  any  party  to  the  agreement  to  withdraw  as  soon  as  the 
unlawful  character  of  the  combination  was  understood ;  and  it 
is  needless  to  say  that  no  party  or  parties  can  compel  another 
to  Remain  in  a  combination  of  an  unlawful  character.^ 

§  631.  Combination  of  biscuit  companies.^ — The  American 
Biscuit  and  Manufacturing  Company  purchased  the  bakery 
business  of  a  certain  partnership  and  leased  the  premises,  the 
vendors  contracting  to  carry  on  the  business  for  a  certain  time 
as  agents  of  the  American  Company.  After  a  time  the  vendors 
repudiated  the  contract,  tendered  back  the  stock  of  the  Amer- 
ican Company,  and  resumed  business  under  the  old  name.  The 
American  Company  filed  a  bill  for  an  injunction  and  account- 
ing, and  a  receiver.* 

1  Regarding  the  relief  warranted  toration  by  the  complainant  of  what 

by  the  facts  disclosed  the  court  said:  it  has  received,  upon  the  footing  of 

"  It  remains  to  be  considered  what  the  contract,  it  would  seem  that  the 

relief  should  be  administered  upon  complainant  is  entitled  to  preventive 

this  state  of  things.    The  proof  suffi-  relief,  and  that  the  defendants  or 

ciently  shows — and,  indeed,  the  nat-  such  of  them  as  threaten  to  invade 

ure  of  the  transaction  demonstrated  the   property  of   the   complainant, 

this  —  that  the  complainant,  on  its  should  be  restrained  from  interfering 

own  account,  is  not  entitled  to  claim  therewith." 

any  relief  founded  upon  the  contract ;  ^  American  Biscuit  &  Manuf actur* 

but  the  contract  itself  being  con-  ing  Ca  v.  Klotz  (1891),  44  Fed.  R.  721. 

trary  to  law  furnishes  no  support  for  ^  xhe  facts  in  this  case  are  detailed 

the  aggressive  attitude  and  conduct  as  follows  in  the  opinion  of  the  court: 

of  the  defendants.    The  complain-  "This  cause  is  submitted  upon  an 

ant's  conduct  has  been  disingenuous,  application    for   a   receiver.    Some 

but  I  think  it  has  the  law  of  the  time   in    May  last,  the   defendant 

case.    The  result  is,  as  it  seems  to  Klotz,  and  Fitzpatrick,  his  partner, 

me,  that  the  parties  stand,  in  respect  composing  the  firm  of  R  Klotz  & 

of  their  property  rights,  upon  the  Ca,  sold  to  the  complainant  their 

same  footing  as  if  the  contract  had  biscuit  and  confectionery  manufao- 

never  been  made;  and  upon  tlie  res-  tory  for  the  price  of  |259,000  and  an 


§  631.]  OOBPOBATE  COMBINATIONS.  621 

Begarding  the  natare  of  the  organization,  and  the  business 
done  by  the  American  Biscuit  Company,  the  court  said:  "We 
are  not  satisfied  that  the  complainant's  business  is  legitimate. 
While  the  nominal  purpose  of  the  complainant's  corporation, 
as  stated  in  its  charter,  is  the  manufacture  and  sale  of  biscuit 
and  confectionery,  its  real  scope  and  purpose  seems  to  be  to 
combine  and  pool  the  large  competing  bakeries  throughout  the 
country  into  practically  what  is  known  and  called  a  '  trust,' 
the  effect  of  which  is  to  partially,  if  not  wholly,  prevent  com- 
petition, and  enhance  prices  of  necessary  articles  of  food,  and 
secure,  if  not  a  monopoly,  a  large  control,  of  the  supply  and 

assumption  of  the  debts  of  B.  Klotz  ceedings.  He  thereafter  held  posses- 
&  Co.,  amounting  to  $42,000,  which  sion  adversely  to  the  complainant, 
it  was  understood  and  agreed  should  and  excluded  it  from  the  bakery.  In 
be  paid  out  of  the  income  from  the  this  state  of  things,  the  complainant 
future  businesa  The  visible  prop-  filed  its  bill  for  an  injunction,  and 
erty  was  estimated  to  be  of  the  value  for  an  account  and  for  a  receiver 
of  $101,000,  and  the  good-will  of  the  against  Klotz  and  W.  A.  Schall,  who 
business  to  be  of  the  value  of  $200,000.  was  alleged  to  be  co-operating  with 
The  price  was  paid  in  stock  of  the  him  in  the  possession  adverse  to 
complainant's  corporation,  estimated  the  complainant.  Klotz  has  filed 
to  be  of  value  at  par;  that  is,  one  an  answer,  and  he,  together  with  his 
hundred  cents  on  the  face  valua  former  partner,  Fitzpatrick,  who  in- 
The  purchase  was  completed,  price  tervened  by  petition  pro  interesse 
paid,  property  delivered,  the  factory  8uo,  have  filed  a  cross-bill  asking  a 
and  good-will  transferred  by  Klotz  rescission  of  the  entire  transaction, 
&  Ca  to  the  complainant  Klotz  ie.,  the  sale  and  the  lease,  and  tender- 
leased  his  bakery  premises  to  com-  ing  the  stock  which  had  been  re- 
plainant  for  the  term  of  years,  and  ceived  by  them  as  the  consideration 
contracted  in  writing  to  become,  and  of  the  sale.  Numerous  exhibits  and 
did  become,  the  agent  of  the  com-  affidavits  have  been  adduced  by  each 

plainant,  at  a  salary  of  $ per  party  upon  this  hearing.    The  recital 

year.    Klotz  continued  to  carry  on  thus  g^ven  shows  that,  in  an  order 

the  business  as  agent  for  the  com-  inverted  from  what  would  be  e\- 

plainant  down  to  some  time  in  No-  pected,  we  have  before  us  a  cause  in 

vember,  when  he  repudiated  the  sale  which  a  party  who  has  sold  and  de- 

and  the  lease,  erased  the  name  of  livered  a  business  to  another,  and  be- 

complainant   from   the   bakery,  as  come  his  agent,  and,  as  such  agent, 

agent,  transferred  the  policies  of  in-  was  in  possession  of  the  property 

surance  from  the   complainant  to  sold,  sets  up  a  possession  adverse  to 

himself,  as  an  individual,  then  to  B.  his  principal,  asks  for  a  cancellation 

Klotz&Ck>.,  and,  forandinthename  of  the  sale,  and  the  purchaser  and 

of  the  late  firm,  resumed  the  posses-  principal  asks  that  the  agent  shall 

sion  of  all  the  property  he  had  sold  account,  shall  be  enjoined  from  as- 

to  the  complainant,  and  the  conduct  serting  any  claim  hostile  to  his  prin- 

of  the  business  of  the  bakery  and  the  cipal, — in  a  word,  for  a  confirmation 

confectionery  establishment  He  did  of  its  rights  under  the  purchase." 
this  without  resort  to  any  legal  pro- 


622  ILLEGAL  COMBINATIONS   OF   CAPITAL.  [§  631^ 

prices  in  leading  articles  of  breadstuffs.  The  case  shows  that 
an  insignificant  number  of  shares  of  complainant's  stock  was 
unconditionally  subscribed  for  —  apparently  enough  to  qualify 
directors;  but  the  great  mass  was  taken  and  held  by  irrespon- 
sible parties,  to  be  used  in  parceling  out  as  full-paid  stock  to 
such  leading  and  successful  bakeries  throughout  the  country 
as  could  be  induced  to  come  in  on  an  agreed  value  of  the 
property  and  a  large  estimate  of  good- will;  each  bakery,  when 
secured,  to  be  carried  on  by  its  former  managers;  subject, 
however,  as  to  control  of  funds,  territory,  prices  and  competi- 
tion, to  the  central  management;  all  profits  pooled,  and  of 
course  division  thereof  to  be  made  on  the  basis  of  the  stock 
assigned  to  each  bakery.  Under  this  arrangement  complain- 
ant has  already  secured  the  control  and  pooled  the  business  of 
thirty-five  of  the  leading  bakeries  in  twelve  diflferent  states  of 
the  west  and  south,  and  is  evidently  seeking  more  constitu- 
ents." 1 

iln  discussiBg  the  federal  act  of  statutes  outline  an  offense,  but  re- 
1890  and  the  use  of  the  term  "  mo-  quire  for  its  complete  commission  no 
nopolies"  therein,  the  court  said:  ulterior  motive,  such  as  to  defraud, 
**  In  construing  the  federal  and  state  eta ;  and  further,  that  the  languag:e 
statutes,  we  exclude  from  consider-  is  altogether  silent  as  to  what  means 
ation  aU  monopolies  which  exist  by  must  be  used  to  constitute  the  of- 
legislative  grant;  for  we  think  the  fense.  The  offense  is  defined  to 
word  'monopolize'  cannot  be  in-  'combine  in  the  form  of  trust,  or 
tended  to  be  used  with  reference  to  otherwise,  in  restraint  of  trade  or 
the  acquisition  of  exclusive  rights  commerce,' and*  to  monopolize,  or  at- 
under  government  concession,  but  tempt  to  monopolize,  any  of  the  trade 
that  the  law-maker  has  used  the  or  commerce.*  To  compass  either  of 
word  to  mean  *  to  aggregate '  or  *  con-  these  things,  with  no  other  motive 
centrate '  in  the  hands  of  a  few,  than  to  compass  them,  and  by  any 
practicaUy,  and  as  a  matter  of  fact,  means,  constitutes  the  offense.  One 
and  according  to  the  known  results  just  and  decisive  test  of  the  mean- 
of  human  action,  to  the  exclusion  ot  ing  of  the  expression  'to  monopolize ' 
others;  to  accomplish  this  end  by  is  obtained  by  getting  at  the  evil 
what,  in  popular  language,  is  ex  which  the  law-maker  has  endeavored 
pressed  in  the  word  *  pooling,'  which  to  abolish  and  restrict  The  statutes 
may  be  defined  to  be  an  aggregation  show  that  the  evil  was  the  hindrance 
of  property  or  capital  belonging  to  and  oppression  in  trade  and  corn- 
different  persons,  with  a  view  to  merce  wrought  by  its  absorption  in 
common  liabilities  and  profits.  The  the  hands  of  a  few,  so  that  the  prices 
expression  in  each  law,  *combina-  would  be  in  danger  of  being  arbi- 
tion  in  the  form  of  trust,'  would  trarily  and  exorbitantly  fixed,  be- 
seem^to  point  to  just  what,  in  popu-  cause  all  competition  would  be  swal- 
lar  language,  is  meant  by  pooling,  lowed  up,  so  that  the  man  of  small 
Now  it  is  to  be  observed  that  these  means  would  find  himself  excluded 
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The  court  found  that  the  American  Biscuit  and  Manufactur- 
ing Company  was  engaged  in  an  attempt  to  monopolize  the  bis- 
cuit industry,  and  further,  that,  even  if  its  business  was  of  a 
lawful  character,  it  was  not  of  such  a  meritorious  kind  that  itv 
should  be  encouraged  by  a  court  of  equity.  The  relief  prayed 
for  not  bemg  a  matter  of  strict  right,  but  of  judicial  discretion,, 
the  court,  in  view  of  the  nature  of  the  business  carried  on  by 
the  complainant,  could  very  justly  refuse  to  intervene  to  grant 
the  interlocutory  relief  desired.  "  Whatever  we  may  feel  com^ 
pelled  to  do,  on  the  final  hearing  of  this  cause,  towards  recog- 
nizing the  complainant's  legal  rights,  and  compelling  a  faithless 
trustee  to  account,  we  are  clear  that  at  this  preliminary  stage, 
w^ith  our  present  impressions  of  the  character  and  general 
scope  of  complainant's  business,  the  court  ought  not,  by  the- 
appointment  of  a  receiver,  to  aid  complainant  to  perfect,  and 
perhaps  to  enlarge,  his  combination  or  trust ;  and  the  refusal 
to  appoint  a  receiver  can  result  in  no  serious  and  lasting  injury^ 
to  complainant,  because  the  shares  of  stock  of  complainant 
company,  forming  the  entire  consideration  of  complainant's- 
purchase,  have  been  tendered  in  court,  and  may  be  impounded, 
to  be  held  as  security  for  any  damages  susceptible  of  proof  re-^ 
suiting  from  the  defendant's  mismanagement  of  the  property 
pending  the  suit.'* 

§  632.  The  case  is  of  interest  as  indicating  the  risk  run  by 
any  corporate  combination  when  it  leaves  vendors  in  posses- 
sion of  property  sold  to  the  corporation.  If  a  court  finds 
that  the  corporate  combination  is  of  an  unlawful  character,  it 
will  decline  to  grant  any  relief  as  against  any  vendor  in  pos- 
session of  property  sold  to  the  combination. 

Even  though  a  vendor  has  received  the  stock  and  securities 
of  the  combination,  and  is  operating  the  plant  in  the  interests 
of  the  combination,  the  courts  will  decline  to  interfere  on  be- 
half of  the  combination  to  compel  the  vendor  to  account  or  to 

from  the  restrained  or  monopolized  as  the  complainant's  business  is  a 

trade  or  commerce  as  absolutely  as  combination  in  restraint  of  trade,  or 

if  kept  out  by  law  or  force.    If  this  is  an  *  attempt  to  monopolize,  or  com- 

is  the  meaning  of  the  defining  words,  bine,  in  the  form  of  a  trust,  any  part 

does  not  this  corporation,  thus  glut-  of  trade  or  commerce,'  as  these  words 

ted  with  the  thirty-five  industries  of  are  properly  defined,  the  law  stamps 

twelve  states,  disclose  an  '  attempt  it  as  unlawful,  and  the  courts  should 

to  monopolize? '    So  far,  therefore,  not  encourage  it" 
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relinquish  possession  of  the  property,  since  to  do  so  woald  be 
in  effect  to  compel  the  specific  performance  of  an  agreement 
the  object  of  which  was  to  form  an  illegal  combination. 

§  633.  Combination  of  makers  of  spring-tooth  harrows.^  — 
In  1890  about  twenty  firms  and  corporations  were  engaged  in 
the  manufacture  of  float  spring-tooth  harrows  under  varions 
patents;  litigation  concerning  alleged  infringements  had  arisen 
among  some  of  the  firms  and  corporations.  Several  of  these 
independent  corporations  organized  the  National  Harrow  Com- 
pany under  the  laws  of  the  state  of  New  Yorlc  with  a  capital 
stock  of  $500,000.  The  purpose  of  the  corporation  as  expressed 
in  its  certificate  was  the  ^^  conducting  and  carrying  on  of  the 
manufacture  and  sale  of  float  spring-tooth  harrows  and  other 
agricultural  implements." 

By  certain  agreements  entered  into  by  the  manufacturers 
^'  it  was  agreed  that  they  would  assign  the  patents  which  they 
severally  held  to  the  National  Harrow  Company  and  receive 
therefor  their  value  in  stock;  and  in  case  the  manufacturers 
should  be  unable  to  agree  as  to  the  value  of  their  respective 
patents,  it  was  provided  that  their  value  should  be  ascertained 
by  three  arbitrators,  and  that  each  manufacturer  assigning  pat- 
ents should  receive  stock  in  the  National  Harrow  Company 
equal  in  amount  to  the  value  placed  on  the  patent  by  the  arbi- 
trators. Under  this  arrangement  eighty -five  patents  were  as- 
signed to  the  National  Harrow  Company  of  New  York,  for 
which  stock  was  issued  to  the  assignors  at  the  value  appraised 
or  at  the  value  agreed  on.  By  the  contracts  entered  into  be- 
tween the  manufacturers  and  the  National  Harrow  Company 
it  is  apparent  that  this  corporation  was  formed  solely  for  the 
purpose  of  receiving  assignments  of  the  various  patents  under 
which  the  manufacturers  were  engaged  in  making  harrows, 
and  to  grant  licenses  to  the  various  manufacturers  to  continue 
to  make  the  same  kind  of  harrows  they  had  previously  made 
and  to  fix  the  price  at  which  their  harrows  should  be  sold.  By 
the  terms  of  these  contracts  it  appears  conclusively  that  it  was 
the  purpose  of  the  combination  to  restrict  the  right  of  the  sev- 
eral manufacturers  who  should  receive  licenses  to  the  manu- 

1  Strait  et  aL  t.  National  Harrow  (1896),  76  Fed.  R.  667;  National  Har- 
Ca  et  aL  (1891X  18  N.  T.  Supp.  2U;  row  Ca  ▼.  Bement  &  Sons  (1897).  21 
National  Harrow  Ca  t.  Hinoh  et  aL    App^  Diy.  200l 
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facture  of  the  same  kind  of  harrows  which  they  had  previously 
made." 

The  legality  of  the  National  Harrow  Company  was  chal- 
lenged in  the  three  cases  cited  below. 

§  634.  In  one  case  *  certain  parties  doing  business  in  the  state 
of  New  York  engaged  in  the  manufacture  of  spring-tooth  har- 
rows, and  owning  patents  relating  thereto,  entered  into  a  con- 
tract with  the  National  Harrow  Company  transferring  their 
business  and  patents  to  said  company,  and  receiving  in  return 
therefor  a  certain  amount  of  stock  of  the  corporation,  and  ac- 
cepting from  the  corporation  certain  licenses  to  continue  the 
manufacture  of  the  harrows.  In  this  case  the  New  York  su- 
preme court  held  that  the  Harrow  Company  was  a  combination 
to  control  the  price  and  production  of  an  implement  necessary 
to  agriculture,  and  therefore  illegal,  and  that  all  contracts  made 
in  furtherance  of  such  purpose  were  illegal  and  void.* 

1  Strait  et  aL  v.  National  Harrow  tracta  The  defendant's  rights,  there- 

Ca  (1891),  18  N.  Y.  Supp.  224  fore,  under  such  contracts,  are  only 

'^  It  appears  from  the  evidence  that  to  manufacture  under  patents  which 
for  the  purposes  for  which  harrows  have  been  by  the  manufacturers  dis- 
are  used  the  float  spring-tooth  harrow  carded.  The  firm  of  G.  R  Olin  &  Ca 
has  practicaUy  monopolized  the  mar-  have  assigned  its  patents  to  the  de- 
ket.  By  reason  of  its  superiority  it  fendant  for  cash  value,  without  tak- 
has  driven  from  the  field  nearly  all  ing  back  such  a  license  as  is  provided 
of  its  competitors.  It  appears,  fur-  for  in  the  other  contract&  I  do  not 
ther,  that  the  defendant  €orporation  understand  that  under  the  purchase 
has  made  contracts,  similar  to  the  from  Olin  &  Ckx  the  defendant  gets 
one  set  forth  in  Exhibits  A,  B  and  C,  the  right  to  manufacture  any  har- 
with  nineteen  other  firms  and  cor-  row  under  any  valuable  patent  to 
X)orations,  which,  with  the  plaintiffs,  which  it  has  not  given  the  exclu- 
comprised  all  of  the  manufacturers  sive  right  to  manufacture  to  other 
of  float  spring-tooth  harrows  in  the  licensees.  It  was  assumed  and  stated 
year  1800  within  the  United  States,  upon  the  trial  that  the  incorporators 
By  the  contracts  these  manufactur-  and  trustees  of  this  National  Harrow 
ers  assumed  to  sell  to  the  defendant  Company  are  all  persons  who  are 
corporation 'their  business,  the  good-  represented  in  the  various  manu- 
wili  of  the  business,  all  patents  now  facturing  firms  thus  contracting 
owned  or  which  may  hereafter  be  with  the  defendant  It  is  apparent, 
owned,  aU  licenses  and  rights  under  therefore,  that  it  is  not  one  of  its 
patents  relating  to  the  manufacture  purposes  itself  to  manufacture  har- 
and  sale  of  fioat  spring-tooth  bar-  rowsT  for  sale  upon  the  market  It  is 
rowa*  They  took  back  from  the  de-  claimed  further  that  it  has  an  ulti- 
fendant  corporation  the  exclusive  mate  object  to  manufacture  ma- 
right  to  manufacture  the  style  of  terials  for  harrows  for  use  by  its 
harrow  they  were  manufacturing  at  licensee&  But  such  an  object  is  mani- 
che  time  of  entering  into  such  con-  festly  an  incidental  one  only,  if  it 
40 
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§  635.  In  another  case  the  National  Harrow  Company  sought 
an  injunction  to  restrain  certain  parties  from  selling  harrows 
contrary  to  certain  license  contracts  entered  into  between  the 

exist  at  all,  and  is  evidently  a  pur-  new  patents  of  which  they  may  ao 
pose  entertained  to  avoid  the  objeo-  quire  controL  Not  only  have  they 
tion  that  the  purchase  by  corporate  crippled  themselves,  but  they  hav» 
licensees  of  stock  in  the  defendant  agreed  not  to  allow  to  be  manufact- 
corporation  is  void,  as  beyond  their  ured  in  any  building  oontroUed  by 
corporate  powers.  The  purposes  of  them,  or  either  of  them,  in  the  United 
this  incorporation  are  only  important  States,  except  Montana,  any  harrows 
in  this  case  as  they  bear  upon  the  except  those  that  they  shall  manu- 
ends  sought  to  be  accomplished  by  facture.  And  it  is  further  stipulated 
these  contracts.  All  manufacturers,  that  these  manufacturers  shall  corn- 
then,  of  float  spring-tooth  harrows  in  ply  with  all  the  requirements  of  the 
the  United  States  liave  agreed,  by  board  of  directors  of  the  National 
the  papers  executed,  not  to  be  directly  Harrow  Company  with  reference  to 
or  indirectly  interested  in  the  manu-  their  sales,  which  requirements  shaU 
facture  or  sale  of  float  spring-tooth  be  uniform  with  aU  agents  and 
harrows,  or  allow  them  to  be  manu-  licenseea  The  contract  can  receive 
factured  or  sold  in  any  building  cpn-  no  other  construction.  The  defend- 
trolled  by  them,  or  either  of  them,  in  ant  itself  has  so  construed  it  Under 
the  United  States,  or  any  territory  this  situation  this  defendant  has  as- 
thereof,  except  Montana,  for  flf ty  sumed  to  flx  the  prices  and  terms  for 
years,  and  except  as  agents  and  the  sale  of  harrows  by  these  manu- 
lioensees  of  the  National  Harrow  facturers,  as  set  forth  in  Exhibit  K 
Ck>mpany.  They  have  transferred  to  These  prices  are  not  based  upon  the 
the  defendant  company  all  the  pat-  cost  of  manufacture,  but  are  to  be 
ents  owned  by  them,  or  which  may  uniform  with  all  manufacturers  upon 
hereafter  be  owned  by  them.  They  a  certain  style  of  harrow.  But  this 
have  agreed  that  for  flfty  years  they  stipulation  is  a  very  broad  ona  As 
wiU  not  manufacture  or  sell  any  har-  practically  construed  by  the  defend- 
row  except  such  as  they  are  now  ant,  it  gives  the  defendant  absolute 
manufacturing.  By  this  contract,  power  to  regulate  the  prices  at  which 
for  fifty  years  they  are  not  permitted  these  harrows  shaU  be  sold;  to  raise 
to  avail  themselves  of  any  devices  or  lower  them  at  pleasure^  It  may 
under  patents  other  than  those  under  fairly  be  construed  to  give  to  this  de- 
which  they  now  manufacture,  even  fendant  the  absolute  power  to  con- 
after  the  expiration  of  such  patents,  trol  the  manufacture,  as  well  as  the 
This  limitation  which  they  may  have  sale,  of  the  harrows;  to  regulat-e  the 
assumed  is  not  for  the  protection  of  production,  subject  only  to  the  con- 
the  defendant  company,  to  which  dition  that  the  requirements  of  the 
they  have  sold  their  patents.  The  defendant's  board  shall  be  uniform 
defendant  has  covenanted  for  fifty  with  all  manufacturers.  It  is  claimed 
years  not  to  manufacture  under  all  by  the  defendant  that  the  price  fixed 
that  is  valuable  of  the  present  pat-  is  less  than  the  price  at  which  the 
ents,  to  wit,  those  patents  under  majority  of  harrows  had  been  there- 
which  their  licensees  are  now  manu-  tofore  sold.  It  is  considerably  in  ex- 
factunng.  Nor  are  these  manufact-  cess,  however,  of  the  price  at  which 
urers  pecmitted  to  utilize  any  inven-  others  were  sold.  And  in  excess  of 
tions  which  they  may  make,  or  any  the  price  which   the  plaintifEs  re* 
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Harrow  Company  and  the  parties  in  question.^  In  this  case  the 
defendants  were  the  owners  of  two  certain  patents,  under  which 
they  had  been  manufacturing  and  selling  harrows;  they  joined 
the  combination  and  assigned  to  the  National  Harrow  Com- 
pany their  patents,  whereupon  that  company  issued  to  them  its 
licenses  to  manufacture  and  sell  harrows.  In  this  particular 
case  the  defendants  being  individuals,  a  New  Jersey  corpora- 
tion was  organized  as  an  intermediary,  and  that  corporation 
also  issued  its  licenses  to  defendants  to  continue  ^he  manufact- 
ure. The  effects  of  these  several  agreements  are  recited  as 
follows :  "  It  will  be  perceived  that  the  corporation  through 
whose  instrumentality  the  purposes  of  the  combination  are 
effected  is  simply  clothed  with  the  legal  title  to  the  assigned 
patents,  while  the  several  assignors  are  invested  with  the  ex- 
clusive right  to  sell  and  manufacture  their  old  style  of  harrows 
under  their  own  patents;  but  all  of  therii  must  sell  at  uniform 
prices  and  upon  the  same  terms,  without  respect  to  cost  or  the 
merits  of  their  respective  styles  of  harrows,  and  all  the  mem- 
bers of  the  combination  are  strictly  forbidden  to  manufacture 
or  sell  any  other  style  or  kind  of  float  spring-tooth  harrow  than 
they  are  thus  licensed  to  make  and  sell.  Now,  it  is  quite  evi- 
dent to  me,  as  well  by  the  papers  themselves  as  from  the  testi- 
mony of  witnesses,  that  this  scheme  was  devised  for  the  purpose 
of  regulating  and  enhancing  prices  for  float  spring-tooth  har- 
rows,  and  controlling  the  manufacture  thereof  throughout  the 
whole  country,  and  that  the  combination,  especially  by  force 
of  the  numbers  engaged  therein,  tends  to  stifle  all  competitioji 
in  an  important  branch  of  business.  I  am  not  aware  that  such 
a  far-reaching  combination  as  is  here  disclosed  has  ever  been 
judicially  sustained.  On  the  contrary,  the  courts  have  repeat- 
edly adjudged  combinations  between  a  number  of  persons  en- 
gaged m  the  same  general  business  to  prevent  competition 
among  themselves,  and  maintain  prices,  to  be  against  sound 
public  policy,  and  therefore  illegal."  * 

oeived  for  their  harrow&    But  there  ^  National  Harrow  Ca  v.  Hinch  et 

is  nothing  to  prevent  the  defendant  aL  (1896),  76  Fed.  R  667. 

at  any  time  from  raising  this  price  'Regarding  the  effect  of  the  pat- 

at  its  will    It  is  hard  to  conceive  ents  the  court  said:  <<Iam  notable 

how  a  monopoly  could  be  more  firmly  to  concur  in  the  view  that  the  prin- 

intrenched,  or  how  competition  could  ciple  of  these  oases  is  inapplicable 

be  more  effectively  strangled."  here,  because  the  agreement  in  ques- 
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§  636*  In  another  case^  a  corporation  entered  into  two  con- 
tracts by  which  the  National  Harrow  Company  granted  to  it 
the  right  to  manufacture  in  the  state  of  Michigan  four  kinds 
of  spring-tooth  harrows  covered  by  patents  held  by  the  Mich- 
igan corporation.  For  some  time  the  Michigan  corporation 
made  reports  of  the  harrows  it  sold  and  paid  the  royalties  ac- 
cording to  the  terms  of  the  contract,  but  subsequently  it  re- 
fused to  report  and  pay  royalties.  Action  was  brought  by  the 
National  Company  to  recover  the  stipulated  damages,  $5  for 
each  harrow  sold  and  not  reported,  and  also  to  compel  the 
Michigan  corporation  to  a  specific  performance  of  the  contracts. 
In  holding  the  National  Company  an  illegal  combination,  and 
all  contracts  in  furtherance  thereof  void,  the  New  York  su- 
preme court  said : 

"  It  is  apparent  that  the  plaintiff  and  its  predecessor.  The 
National  Harrow  Company  of  New  York,  were  not  organized 
for  the  purpose  of  manufacturing  or  dealing  in  float  spring- 

tion  involves  patents.  It  is  true  that  action  can  confer.'  By  the  united 
a  patentee  has  the  exclusive  control  action  of  more  than  a  score  of  differ- 
of  his  invention  during  the  life  of  the  ent  manufacturers,  natural  and  salu- 
patent.  He  may  practice  the  inven-  tary  competition  is  destroyed.  To 
tion  or  not,  as  he  sees  fit,  and  he  may  sanction  such  a  result  because  ao 
grant  to  others  licenses  upon  his  own  complished  by  a  combination  of  pat- 
terms.  But  where,  as  was  the  case  entees  would  be,  I  think,  to  pervert 
here,  a  large  number  of  independent  the  patent  law&  Moreover,  it  is  to 
manufacturing  concerns  are  engaged  be  noted  that  under  these  license 
in  making  and  selling,  under  differ-  contracts  the  licensees  can  only 
ent  patents  and  in  various  forms,  an  make  or  sell  their  own  specific 
extensively-used  article,  competition  form  of  harrow.  AU  other  forms, 
between  them  is  the  natural  and  in-  whether  patented  or  unpatented,  are 
evitable  result,  and  thereby  the  pub-  prohibited  to  them.  For  this  inter- 
lic  interest  is  promoted.  Therefore,  diction  there  is  no  justification.  In 
a  combination  between  such  manu-  the  case  of  Harrow  Ca  v.  Quick  (X895), 
facturers,  which  imposes  a  wide-  76  O.  G.  1574,  67  Fed.  R.  130,  Judge 
spread  restraint  upon  the  trade  and  Baker  expressed  the  opinion  that 
destroys  competition,  is  as  injurious  this  combination  was  unlawful  and 
to  the  community  and  as  obnoxious  against  soimd  public  policy.  I  am 
to  sound  public  policy  as  if  the  con-  constrained  to  regard  the  license 
federates  were  dealing  in  unpatented  contracts  sued  on  as  part  of  an  iUe- 
articies.  To  the  present  case  may  gal  combination,  and  in  unwarrant- 
weU  be  applied  the  remarks  of  the  able  restraint  of  trade.  I  must  there- 
supreme  court  of  Pennsylvania  in  fore  deny  the  plaintiff  the  relief 
Morris  Run  Coal  Ca  v.  Barclay  Coal  sought  The  other  defenses  I  need 
Co.  (1871X  68  Pa.  St  178:  *This  com-  not  consider.'* 
bination  has  a  power  in  its  confed-  ^  National  Harrow  Ca  v.  Bement 
erated  form  which   no   individual  &  Sons  (1897),  21  App.  Div.  290. 
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tooth  harrows,  but  for  the  purpose  of  bringing  the  manufactur- 
ers of  such  harrows  under  the  control  of  a  single  corporation 
having  the  power  to  fix  the  prices  at  which  such  harrows  should 
be  sold,  and  to  limit  the  manufacturing  of  harrows  to  the  kinds 
in  use  on  the  1st  day  of  April,  1891,  and  to  limit  each  licensee 
of  the  National  Harrow  Company  to  the  manufacture  of  such 
harrows  as  the  licensee  had  made  and  sold  under  his  patents 
prior  to  their  assignment,  unless  the  licensee  should  become  a 
sub-licensee  of  some  other  licensee  of  the  National  Harrow 
Company.  The  contracts  entered  into  by  the  manufacturers 
preliminary  to  the  organization  of  the  New  York  corporation 
disclose  these  purposes,  which  are  sought  to  be  carried  out  by 
the  contracts  or  licenses  A.  and  B.,  dated  April  1,  1891,  copies 
of  which  are  attached  to  the  complaint,  and  on  which  this  ac- 
tion is  brought. 

"  It  is  contended  that,  because  the  contracts  do  not  author- 
ize the  plaintiff  to  raise  the  prices  of  harrows  above  those  fixed 
in  the  contracts,  but  simply  authorize  the  plaintiff  to  decrease 
the  prices  at  which  harrows  shall  be  sold,  it  is  not  a  provision 
void  as  against  public  policy.  By  these  contracts  the  prices  of 
harrows  are  fixed,  but  the  defendant  is  authorized  to  sell  them 
at  from  forty-three  to  forty-five  per  cent,  less  than  the  prices 
fixed.  A  contract  fixing  the  prices  of  harrows  at  more  than 
forty  per  cent,  above  their  value  or  selling  prices  and  author- 
izing the  licensor  to  reduce,  but  not  to  increase,  the  prices,  as 
effectually  controls  the  prices,  for  all  practical  purposes,  as 
though  the  power  to  increase  had  been  expressly  reserved  to 
the  plaintiff.  It  would  hardly  be  practicable  to  fix  the  prices 
at  more  than  forty-three  or  forty-five  per  cent,  above  the  sell- 
ing prices  of  the  harrows.  The  case  shows  that,  by  reason  of 
the  fall  in  prices  of  materials  and  labor,  harrows  could  be  man- 
ufactured at  the  date  of  the  trial  of  this  action  for  sixty-eight 
per  cent,  of  their  cost  in  April,  1881;  but  the  defendant  and 
all  other  licensees  of  the  plaintiff  are  by  their  contracts  pro- 
hibited from  lowering  the  prices,  except  by  the  consent  of  the 
plaintiff. 

"  It  seems  to  me  that  the  provisions  of  the  contracts  author- 
izing, in  effect,  the  plaintiff  to  fix  the  prices  at  which  harrows 
shall  be  sold  during  the  existence  of  these  patents,  and  provid- 
ing that  the  defendant  shall  not  directly  or  indirectly  manu- 
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f actare  or  sell  any  float  spring-tooth  harrows,  without  teeth  or 
attachments  applicable  thereto,  other  than  those  it  is  author- 
ized to  tnanufactore  by  the  terms  of  the  contracts,  are  void  as 
against  public  policy.  Ko  matter  what  improvements  are  made 
in  float  spring-tooth  harrows,  this  defendant  and  all  other 
licensees  of  the  plaintiff  are  prohibited  from  adopting  them, 
and  they  are  all  confined  to  the  manufacture  and  sale  of  float 
spring-tooth  harrows  covered  by  the  eighty-five  patents  speci- 
fied in  the  contracts.  These  provisions  not  only  stifle  compe- 
tition between  the  plaintiff's  licensees,  but  effectually  prevent 
them  from  attempting  to  make  any  improvements  in  harrows. 

^'  That  combinations  for  the  purpose  of  limiting  the  supply 
and  fixing  the  prices  of  articles  of  general  use  during  long 
periods  are  unlawful  has  been  so  often  decided  as  not  to  re- 
quire the  citation  of  authorities." 

§  637.  Regarding  the  contention  that  a  spring-tooth  harrow 
is  not  such  an  instrument  of  general  use  and  utility  as  to  ren- 
der combinations  formed  to  control  its  price  and  production 
illegal,  the  court  said :  ^^  A  harrow  is  an  implement  as  impor- 
tant and  as  generally  used  by  farmers  as  a  plow,  and  is  quite 
as  necessary  for  the  proper  cultivation  of  land  as  any  other 
agricultural  implement,  and  is  in  use  on  every  properly  culti- 
vated farm.  Float  spring-tooth  harrows  have  come  into  gen- 
eral use  and  have  largely  superseded  the  old-fashioned  square 
and  three-cornered  harrows  or  drags  having  peg  teeth;  and  I 
think  it  needs  no  argument  to  show  that  a  combination  formed 
for  the  purpose  of  controlling  their  prices,  limiting  their  pro- 
duction, preventing  competition  among  manufacturers,  and  also 
preventing  further  improvement  in  them,  is  contrary  to  public 
policy  as  declared  by  the  statutes  of  this  state  and  by  a  long 
line  of  decisions  in  this  and  other  jurisdictions.  Indeed,  it  has 
been  held  in  three  cases  in  which  the  plaintiff  and  its  predeces- 
sor, the  New  York  corporation  of  the  same  name,  were  parties, 
that  a  combination  to  restrain  the  production  and  control  the 
prices  of  these  harrows  was  contrary  to  public  policy  and  void." 

§  63S.  Combination  of  manufacturers  of  woodenware.^  — 
The  Western  Woodenware  Association  was  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Illinois,  for  the  purpose 

1  Western  Woodenware  Ass'n  v.  Starkie  et  aL  (1890),  84  Mioh.  76^  47  N.  W. 
R.604 
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of  carrying  on  the  business  of  manufacturing  and  selling  wood- 
en ware.  In  1888  certain  persons  engaged  in  a  similar  business 
entered  into  a  contract  to  sell  to  the  association  their  assets 
and  business  for  the  sum  of  $6,000,  and  agreed  "  not  to  become 
engaged  in  the  manufacture  of  tubs  and  pails  during  the  next 
five  years  in  the  states  of  Michigan,  Wisconsin,  Illinois,  Minne- 
sota, Iowa,  Missouri,  Indiana  or  Ohio,  or  allow  their  property 
at  St.  Louis,  Michigan,  to  be  used  for  that  purpose,  nor  to  sell 
said  property  to  any  one  for  that  business,  except  by  consent 
of  said  second  parties;  and  in  case  any  of  the  parties  of  the 
first  part  violate  this  agreement  they  do  hereby  agree  to  pay 
to  said  second  party  $2,000  for  damages  for  violating  this  con- 
tract." 

Contrary  to  this  provision  of  the  contract  the  parties  engaged 
in  the  manufacture  and  sale  of  woodenware,  whereupon  the  as- 
sociation filed  a  bill  to  enjoin  them  from  continuing  such  busi- 
ness. 

In  denying  the  relief  sought,  and  in  holding  the  contract 
void  as  contrary  to  public  policy,  thq  court  said  that  it  was 
manifest  that  the  association  simply  intended  to  take  the  par- 
ties in  question  out  of  the  manufacturing  business  and  close 
the  shops, —  that  it  did  not  enter  into  the  contract  for  the  pur- 
pose of  carrying  on  the  business.  In  this  connection  the  court 
said:  "Ilere  a  large  manufacturing  business  has  been  estab- 
lished, and  presumably  it  gave  employment  to  quite  a  number 
of  people.  By  the  contract  these  people  are  thrown  out  of 
employment  and  deprived  of  a  livelihood,  and  no  other  of  the 
citizens  of  Michigan  are  called  in  to  take  their  places.  The 
business  is  no  longer  to  be  carried  on  here,  but  is  removed  out 
of  the  state.  The  parties  are  not  only  bound  by  the  contract, 
if  valid,  not  to  manufacture  here  for  a  period  of  five  years, 
but  in  seven  other  of  the  states  of  the  great  northwest,  teeming 
with  its  millions  of  people.  If  the  complainant  could  enforce 
this  contract  against  Starkey,  Ferris  and  Olmsted,  and  shut  the 
doors  of  that  shop,  and  prohibit  them  from  again  opening  them 
for  five  years  in  any  one  of  those  states,  they  could  as  well  make 
valid  and  binding  contracts  to  shut  the  shop  of  every  manu- 
facturing institution  in  the  state,  and  in  the  other  seven  states, 
and  compel  the  parties  now  owning  and  operating  them  to  re- 
main out  of  business  for  a  term  of  years,  and  hold  the  doors 
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of  these  shops  shut  during  such  period;  for  the  contract  which 
complainant  seeks  to  enforce  provides  that  these  parties  shall 
not  allow  their  property  to  be  again  used  for  that  purpose 
within  the  time  limited,  nor  to  sell  it  to  any  one  for  that  busi- 
ness, except  by  consent  of  the  complainant,  and  this  under  a 
penalty  of  $2,000." 

§639.  Combinationof  distilleries.^  — In  1887  the  Distill- 
ing and  Cattle  Feeding  Trust  was  organized  along  trust  lines. 
In  the  month  of  February,  1890,  a  special  meeting  of  the  cer- 
tificate holders  of  the  trust  was  held  at  Peoria  to  consider  the 
advisability  of  organizing  a  corporation  for  the  purpose  of 
taking  over  the  properties  of  the  trust,  and  a  resolution  was 
adopted  ^  "  looking  towards  the  incorporation  of  a  company  to 

^Olmstead  v.  Distilling  &  Cattle  "Resolved,  by  the  holders  of  cer- 

Feeding  Ckx  (1895),  73  Fed  R.  44  tificates  of  the  Distillers'  and  Cattle 

2  "Whereas,  the  trustees  of  the  Feeders'  Trust  now  here  present. 
Distillers'  and  Cattle  Feeders'  Trust  that  the  trustees  of  the  Distillers' 
liave  recommended  the  formation  of  and  Cattle  Feeders'  Trust  bo  and 
a  corporation  under  the  laws  of  the  they  are  hereby  authorized,  empow- 
state  of  Illinois,  to  be  called  the  *  Dis-  ered  and  instructed,  ui)on  receiving 
tilling  and  Cattle  Feeding  Company,'  from  the  corporation  known  as  the 
with  a  capital  stock  of  $85,000,000;  Distilling  and  Cattle  Feeding  Com- 
and  whereas,  it  is  deemed  advisable  pany  all  the  capital  stock  of  said 
and  for  the  best  interests  of  the  hold-  company,  to  sell,  convey,  assign, 
ers  of  the  certificates  of  the  Distill-  transfer,  set  over  and  deliver  to  the 
ers'  and  Cattle  Feeders'  Trust  that  Distilling  and  Cattle  Feeding  Corn- 
said  corporation  should  be  formed  as  pany  all  of  the  right,  title  and  inter- 
recommended  by  the  trustees,  and  est  of  the  trustees,  as  trustees  of  the 
that  all  the  property  now  in  the  Distillers'  and  Cattle  Feeders'  Trust, 
hands  or  under  control  of  or  repre-  in  and  to  all  property,  real,  personal 
sented  or  managed  by  the  trustees  and  mixed,  of  every  nature,  kind 
of  the  said  Distillers'  and  Cattle  and  description,  including  moneys 
Feeders'  Trust  should  be  transferred  and  bills  receivable;  and  that  said 
to  said  corporation  when  formed  and  trustees  also  cause  such  proceedings 
organized  according  to  law,  and  that  to  be  had  by  the  various  companies 
the  certificates  now  held  of  the  said  interested  in  the  Distillers'  and  Cat- 
Distillers'  and  Cattle  Feeders'  Trust  tie  Feeders' Trust,  by  the  stockholders 
should  be  exclianged  for  the  stock  and  directors  thereof,  as  to  convey 
of  said  corporation  when  issued  (the  all  the  property  of  said  companies  ta 
said  certificates  being  of  the  par  the  said  Distilling  and  Cattle  Feed- 
value  of  $100  each,  and  the  said  ing  Company,  including  therein  all 
shares  of  stock  also  of  the  par  value  leaseholds,  leases,  contracts^  and 
of  $100  each),  giving  to  each  certifi-  every  nature,  kind  and  description  of 
cate  holder  for  each  certificate  of  property,  including  the  good-will  of 
the  par  value  aforesaid  one  share  of  the  business  of  the  several  oompa- 
the  stock  of  said  corporation  of  the  nies,  which  companies  shall  be  re- 
par  value  aforesaid;  therefore,  now  ceived  and  accepted  by  the  said  Dis- 
be  it  tilling  and  Cattle  Feeding  Company 
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be  known  as  the  Distilling  and  Cattle  Feeding  Company,  with 
a  capital  stock  of  $35,000,000,  which  company  would  take 
over  all  the  property  under  the  control  of  the  trustees  of 
the  Distillers'  and  Cattle  Feeders'  Trust;  that  said  property 

in  full  payment  for  the  entire  capi-  companies  interested  in  the  trusty 

tal  stock  thereof.  and  shaU  protect  the  trustees  and 

**And  resolved  further,  that  upon  the  several  companies  Bgainst  the 

receiving  the  stock  of  said  company,  same. 

as  aforesaid,  the  said  trustees  pix)-  '^Resolved  further,  that  it  is  dis- 

ceed  with  all  reasonable  dispatch  to  tinctly  understood,  in  the  reorganiza- 

exchange  it  for  the  certificates  of  tion  into  a  corporation  under  the 

the  Distillers*  and  Cattle  Feeders'  laws   of  Illinois,  such   agreements 

Trust,  share  for  share,  and  that  the  shall  be  made  by  the  trustees  with 

said  certificates  of  the  said  Distillers'  the  new  corporation  as  shall  require 

and  Cattle  Feeders'  Trust,  when  re-  the  latter  to  assume  all  obligations 

ceived  upon  said  excliange,  be  held  and  contracts  of  the  trustees  and  the 

by  the  said  trustees  until  such  time  various  plants,  and  keep  and  carry 

as  a  complete  exchange  is  effected  out  the  same  to  the  same  extent  as 

of  the  stock  of  the  said  Distilling  the  various  companies  are  obligated 

and  Cattle  Feeding  Company  for  all  to  da 

the  outstanding  certificates  of  the  "Resolved  further,  that  in  case 
trust,  and  when  such  exchange  has  any  of  the  holders  of  certificates  of 
been  made  and  all  the  pro])erty  has  the  Distillers'  and  Cattle  Feeders*^ 
been  transferred  and  conveyed  to  said  Trust  refuse  or  neglect  to  exchange- 
corporation  as  contemplated  herein,  certificates  for  shares  of  stock,  as 
the  said  certificates  of  the  Distillers'  herein  provided,  said  trustees,  as 
and  Cattle  Feeders'  Trust  shall  be  trustees  for  such  persons,  shall  hold 
canceled  by  said  trustees.  such  shares  of  stock  and  receive  th& 

"Resolved   further,   that  the   re-  dividends  thereon  for  the  use  and 

maining  portion  of  the  capital  stock  benefit  of  the  holders  of  such  certifi- 

of  the  Distilling  and  Cattle  Feeding  cates,  and  said  shares  of  stock,  with 

Company,  after   making  exchange  the  accumulated  earnings  thereon, 

for  the  certificates  aforesaid  of  the  shall  be  turned  over  to  such  certifi- 

necessary  amount,  be  used  by  the  cate  holders   whenever   ready  and 

said  trustees  in  protecting  and  tak-  willing  to  exchange  their  certificates 

ing  care  of,  as  they  shall  deem  best  for  such  shares  of  stock;  and  when- 

and  most  advisable,  the  outstanding  ever  a  complete  exchange  has  been 

contracts    and   obligations    of   the  made  by  the  trustees,  and  when  all 

trustees  and  the  various  companies  outstanding  contracts  of  the  trustees 

interested  in  the  Distillers'  and  Cat-  and  of  the  various  companies  inter- 

tle  Feeders'  Trust;  and  should  they  ested  in  the  trust  have  been  fully 

deem  it  for  the  beet  interests  of  all  provided    for    and    protected,    the 

parties,  they  are  hereby  authorized  trustees  shall  then  wind  up  the  af- 

to  transfer  said  surplus  of  stock  to  fairs  of  the  trust,  and  the  trust  agree- 

the  Distilling  and  Cattle  Feeding  ment  shall  be  considered  as  annulled 

Company  upon  condition  that  the  and  canceled;  and  the  trustees  are 

latter  shall  assume  and  agree  to  carry  hereby  directed  to  proceed  with  all 

out  all  the   outstanding  contracts  reasonable  diligence  to  carry  out  the 

of  the  trustees  and  of  the  various  instructions  aforesaid,  and  when  they 
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should  be  transferred  according  to  law  to  the  new  corpora- 
tion, and  the  stock  of  the  new  corporation  exchanged  for 
the  certificates  of  the  Distillers'  and  Cattle  Feeders'  Trust; 
in  short,  the  transfer  of  the  entire  property  and  assets,  together 
with  all  contractual  liabilities  of  the  old  Distillers'  and  Cattle 
Feeders*  Trust,  to  the  new  corporation.  Upon  receiving  the 
capital  stock  of  the  new  corporation  the  trustees  of  the  old  trust 
were  to  distribute  the  same  among  the  various  holders  of  the 
old  trust  certificates,  and  the  old  trust  certificates  were  to  be 
canceled."  ^ 

have  so  done  they  shall  be  deemed  tion  to  oyerproduction  for  either  the 
completely  discharged  from  all  fur-  home  or  foreign  market  At  the  out- 
ther  liability  and  duties  as  trustees.*'  break  of  the  Rebellion  the  necessity 
1  For  an  interesting  statement  of  for  increased  revenue  that  led  to  the 
the  economic  conditions  leading  up  imposition  of  internal  taxes  wher* 
to  the  formation  of  the  "  Whisky  ever  it  was  thought  that  a  revenue 
Trust/'  see  Pol.  Sci.  Quarterly,  vol.  could  be  raised,  'without  much  re- 
IV,  p.  29d.  The  following  extract  gard  to  acknowledged  politico-eoo- 
from  this  article  illustrates  the  in-  nomic  laws  or  precedents,' resulted,of 
fluence  of  artificial  conditions  ere-  course,  very  properly  in  the  taxation 
■ated  by  law  upon  the  creation  of  o^  distilled  spirits.  The  first  tax  of 
combinations:  "It  is  well  known  twenty  oents  a  proof  gallon  (July  1, 
that,  from  the  establishment  of  our  1863)  was  followed  March  7,  1864^  by 
government  till  the  outbreak  of  the  an  act  raising  the  tax  to  sixty  cents 
oivil  war,  distilled  spirits  were  for  per  gallon.  July  1  of  the  same  year 
the  most  part  comparatively  free  the  rate  went  to  $1.50;  and  January 
from  taxation  by  the  United  States.  1, 1865,  to  $2  per  gallon.  At  each  in- 
The  tax  levied  by  the  recommenda-  crease  of  the  tax  considerable  time 
tion  of  Alexander  Hamilton,  which  intervened  before  the  highest  rate 
led  to  the  whisky  insurrection  in  was  imposed.  As  a  natural  conse- 
Western  Pennsylvania,  was  com  par-  quence  distilleries  were  run  to  their 
atively  very  light  (only  nine  to  eleven  utmost  capacity,  and  even  new  dis- 
cents  per  proof  gallon,  as  compared  tilleries  were  built  to  get  a  stock  on 
vdth  ninety  cents  at  present),  and  hand.  .  •  .  When  the  period  of 
•even  this  was  repealed  soon  after  the  speculation  was  over,  the  great 
accession  of  Jefferson  to  the  presi-  amount  of  surplus  capacity  for  man- 
dency.  From  that  time,  with  the  ex-  ufacture  and  the  large  amounts  of 
ception  of  four  years  (from  1813,  stored  products  on  liand  made  it,  of 
when  an  increase  of  revenue  was  course,  almost  or  quite  impossible 
necessary  to  carry  on  the  war,  till  for  distillers  who  did  not^  practice 
1817),  spirits  were  free  until  the  out-  frauds  on  the  revenue  to  continue  in 
break  of  the  Rebellion.  As  a  conse-  business.  The  high  taxes,  however, 
•quence  they  were  sold  at  a  very  low  led  to  such  frauds  that  whisky 
price, — twenty-four  cents  on  the  av-  often  sold  in  the  market  for  less  than 
'«rage  in  New  York  for  the  five  years  the  amount  of  the  tax.  Another 
preceding  1862,  with  a  minimum  factor  that  contributed  to  the  gen- 
price  of  fourteen  cents  per  proof  gal-  eral  depression  was  the  lessened  de- 
Ion,— and  there  was  little  tempta-  mand  for  alcohol  for  use  in  the  arts 
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§  640.  The  attorney-general  of  the  state  of  Illinois  began 
proceeding  by  quo  warranto  against  the  Distilling  and  Cattle 
Feeding  Company,  charging  that  it  was  in  fact  a  direct  con- 
tinuation of  the  Distillers'  and  Cattle  Feeders'  Trust,  and  that 
the  Distilling  and  Cattle  Feeding  Company  had  been  so  managed 
and  operated  by  its  said  directors  that  it  had  come  into  the 
control  and  substantial  monopoly  of  the  business  of  manufact- 
uring highwines^  spirits  and  other  distillery  products  from 
grain  in  the  United  States. 

It  was  claimed  on  behalf  of  the  defendant  company,  and  the 
claim  was  not  controverted,  that  it  had  not  at  any  time  since 
its  incorporation  exercised  a  monopoly  of  the  trade  in  spirits, 
alcohol  and  highwines;  that  it  had  not  produced  to  exceed 
sixty-five  per  cent,  of  said  products;  and  that  there  were  at  the 
commencement  of  the  proceedings  in  active  competition  some 
eighteen  distillery  companies  with  a  capacity  equal  to  at  least 
two-thirds  of  the  entire  demand  of  the  country. 

The  supreme  court  of  Illinois  held  ^  that  the  Distillers'  and 
Cattle  Feeders'  Trust,  which  preceded  the  incorporation  of  the 
defendant,  was  an  organization  which  contravened  well-estab- 
lished principles  of  public  policy,  and  that  it  was  therefore 
illegal  (see  §  612);  that  the  conveyance  and  transfer  of  the 
properties  of  the  constituent  companies  to  the  new  corporation 

and  manufacture.  With  alcohol  at  the  high  taxes,  had  tended  to  keep 
thirty  or  forty  cents  a  gallon  it  was  the  distilling  business  in  a  compara- 
used  in  large  quantities  for  the  man-  tively  depressed  condition  after  the 
ufacture  of  burning  fluid,  varnishes,  speculative  period  following  the 
furniture  polish,  perlumeries,  pat-  war  had  passed.  Even  as  early  as 
ent  medicines,  even  as  fuel  for  cook-  1870  or  1871  the  distillers  felt  them- 
ing,  etc.,  the  United  States  revenue  selves  compelled  to  enter  into  an 
commission  estimating  that  in  18C0  agreement  to  limit  their  distilleries 
not  less  than  twenty-flve  million  gal-  to  two-fifths  production:  and  all 
Ions  of  proof  spirits  were  so  used,  north  of  the  Ohio,  with  two  or  three 
When  the  tax  was  $1.50  and  $2,  or  exceptions,  made  such  an  agree- 
even  fifty  cent^  as  it  was  from  1868  ment*' 

to  1872,  spirits,  of  course,  became  too  See  also  in  this  connection  Reports 
expensive  for  such  purposes.  As  the  of  the  United  States  Revenue  Corn- 
tax  has  been  still  higher  since  that  mission,  1865-^6,  p.  2;  also  article 
date  (seventy  cents  till  1875,  and  by  the  late  David  A.  Wells  on  "  Dis- 
ninety  cents  since  that  time),  no  in-  tilled  Spirits,"  in  Lalor's  Cyclopedia 
creased  demand  for  such  purposes  of  Political  Science, 
has  been  felt  These  causes,  includ-  >  Distilling  and  Cattle  Feeding  Ca 
ing  the  large  amounts  fraudulently  v.  People  (1895),  156  DL  448,  41  N.  £. 
manufactured  in  the  earlier  years  of  R  188. 
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was  merely  a  transfer  by  the  trustees  to  themselves,  though  in 
a  slightly  diflferent  capacity,  and  the  former  stockholders  in 
the  constituent  companies  simply  exchanged  their  trust  certifi- 
cates, share  for  share,  in  the  stock  of  the  new  corporation, 
which  corporation  thus  succeeded  to  the  trust,  and  its  opera- 
tions were  carried  on  in  the  same  way,  for  the  same  purposes 
and  under  the  same  agencies  as  before.^ 

§  64L  A  trust  being  illegal,  the  corporation  which  succeeds 
it  and  takes  its  place  is  also  illegal,  for  the  sam^  reasons. 
The  defendant  company,  by  its  certificate  of  organization,  was 
authorized  to  engage  in  the  general  distillery  business  in  Illi- 
nois and  elsewhere,  and  to  own  property  necessary  for  that 
purpose;  but  its  power  to  hold  property  was  limited  to  the 

1  "But  the  defendant  contends  that,  was  merely  a  transfer  hy  the  trustees 
while  this  may  aU  be  so,  the  change  to  themselves,  though  in  a  slightly 
in  organization  from  an  unincorpo-  different  capacity,  and  the  former 
itited  association  to  a  corporation,  stockholders  in  the  constituent  com- 
and  the  change  in  the  mode  of  hold-  panies  simply  exchanged  their  trust 
Ing  the  distillery  properties  of  the  certificates,  share  for  share,  for  stock 
various  corporations  formerly  be-  in  the  new  corporation.  That  cor- 
longing  to  the  trust,  by  surrendering  poration  thas  succeeds  to  the  trust, 
the  stock  of  the  corporations,  by  and  its  operations  are  to  be  carried 
means  of  which  the  control  of  those  on  in  the  same  way,  for  the  same 
properties  was  formerly  maintained,  purposes  and  by  the  same  agencies 
and  having  the  properties  themselves  as  before.  The  trust,  then,  being  re- 
transferred  and  conveyed  directly  pugnant  to  public  policy,  and  illegal, 
to  the  defendant  corporation,  have  it  is  impossible  to  see  why  the  same 
purged  the  combination  of  its  ille-  is  not  true  of  the  corporation  which 
gality.  It  must  be  admitted  that  succeeds  to  it  andtakes  its  place.  The 
these  changes,  so  far  as  they  have  control  exercised  over  the  distillery 
any  effect  upon  the  rights  or  inter-  business  of  the  country — over  pro- 
ests  of  the  former  stockholders  in  duction  and  prices — and  the  virtual 
those  corporations  or  of  the  public,  monopoly  formerly  held  by  the  trust, 
are  formal  rather  than  substantial  are  in  no  degree  changed  or  relaxed* 
The  same  interests  are  controlled  in  but  the  methods  and  purposes  of  the 
substantially  the  same  way  and  by  trust  are  perpetuated  and  carried  out 
the  same  agencies  as  before.  The  wiUi  the  same  persistence  and  vigor 
nine  trustees  of  the  trust,  who,  as  the  as  before  the  organization  of  tlie 
holders  of  all  the  capital  stock  of  the  corporation.  There  is  no  magic  in 
corporations  and  as  a  majority  of  a  corporate  organization  which  can 
the  directors  of  each,  controlled  such  purge  the  trust  scheme  of  its  illegal- 
corporat  e  property,  became  the  sub-  ity,  and  it  remains  as  essentially  op- 
scribers  for  aU  the  stock  of  the  new  posed  to  the  principles  of  sound  pub-> 
corporation  and  its  board  of  direct-  lie  policy  as  when  the  trust  was  in 
ors.  The  conveyance  and  transfer  existence.  It  was  illegal  before  and 
of  the  properties  of  the  constituent  is  illegal  still,  and  for  the  same  rea- 
companies  to  the  new  corporation  sons." 
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purpose  of  its  organization,  and  it  had  no  power  by  its  charter 
to  enter  upon  a  scheme  of  getting  into  its  hands  and  under  its 
control  all,  or  substantially  all,  of  the  distillery  plants  and  dis- 
tillery business  of  the  country  for  the  purpose  of  crushing  out 
competition  and  establishing  a  virtual  monopoly  of  the  busi- 
ness.^ 

§  642.  The  resuscitation  of  the  combination* — The  subse- 
quent history  of  the  Distilling  and  Cattle  Feeding  Company  is 
interesting  as  illustrating  the  power  of  the  federal  court  to  con- 
serve that  which  a  state  court  is  bent  upon  destroying. 

The  judgment  of  ouster  against  the  Distilling  and  Cattle  Feed- 
ing Company  was  pronounced  in  the  circuit  court  of  Cook 
county.  This  judgment  was  aflBrmed  by  the  supreme  court  on 
the  13th  day  of  June,  1S95. 

Upon  the  death  or  civil  death  of  a  corporation,  all  its  real 
estate,  by  the  strict  rule  of  the  common  law,  reverts  to  the  orig- 
inal owners  or  their  heirs,  and  all  its  personal  estate  vests  in 
the  crown  in  England,  and  the  state  here,  and  all  debts  due  to 
or  from  it  are  by  operation  of  law  extinguished.*    Equity,  how- 

1  **  But  it  is  urged  that  the  defend-  prices,  of  crushing  out  competition 
ant,  by  its  charter,  is  authorized  to  and  of  establishing  a  virtual  monop- 
purchase  and  own  distillery  prop-  oly  in  that  busines&  Such  purposes 
erty,  and  that  there  is  no  limit  are  foreign  to  the  powers  granted  by 
placed  upon  the  amount  of  property  the  charter.  Acquisitions  of  prop- 
which  it  may  thus  acquire.  By  its  erty  to  such  extent  and  for  such  pur- 
certificate  of  organization  it  is  au-  pose  do  not  come  within  the  author- 
thorized  to  engage  in  a  general  dis-  ity  to  own  the  property  necessary 
tillery  business  in  Illinois  and  else-  for  the  purpose  of  carrying  on  a  gen- 
where,  and  to  own  the  property  eral  distillery  business.  In  acquiring 
necessary  for  that  purpose.  It  should  distillery  properties  in  the  manner 
be  remembered  that  grants  of  pow-  and  for  the  purposes  shown  by  the 
ers  in  corporate  charters  are  to  be  information,  the  defendant  has  not 
construed  strictly,  and  that  what  is  only  misused  and  abused  the  pow- 
not  clearly  given  is,  by  implication,  ers  granted  by  its  charter,  but  has 
denied.  The  defendant  is  authorized  usurped  and  exercised  powers  not 
to  own  such  property  as  is  necessary  conferred  by,  but  which  are  wholly 
for  carrying  on  its  distillery  business  foreign  to,  that  instrument.  It  has 
and  no  more.  Its  power  to  acquire  thus  rendered  itself  liable  to  prose- 
and  hold  property  is  limited  to  that  cut  ion  by  the  state  by  quo  tcarranto, 
purpose,  and  it  has  no  power,  by  its  and  we  are  of  the  opinion  that,  upon 
charter,  to  enter  upon  a  scheme  of  the  facts  shown  by  the  information, 
getting  into  its  hands  and  under  its  the  judgment  of  ouster  is  clearly 
control  all,  or  substantially  all,  the  warranted.  It  will  accordingly  be 
distilling  plants  and  the  distillery  affirmed." 
business  of  the  country,  for  the  pur-  ^  Angell  &  Ames  on  Corp,  10& 
pose  of  controlling  production  and 
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ever,  views  the  matter  in  quite  a  diflferent  light.  In  equity  the 
corporation  is^^garded  as  a  trustee  holding  the  corporate  prop- 
erty for  the  benefit  of  its  creditors  and  shareholders,  which, 
upon  its  dissolution  or  civil  death,  a  court  of  chancery  will  lay 
hold  of  as  a  trust  fund  and  distribute  for  their  benefit.*  The 
Illinois  statute  expressly  provides  that  corporations  whose 
powers  may  have  expired  by  limitation  or  otherwise  shall  con- 
tinue their  corporate  capacity  during  the  term  of  two  years,  for 
the  purpose  only  of  collecting  the  debts  due  said  corporation 
and  selling  and  conveying  the  property  and  effects  thereof.* 

On  January  25, 1895,  pending  the  appeal  in  the  supremo 
court,  a  stockholder  of  the  Distilling  and  Cattle  Feeding  Com- 
pany filed  his  bill  of  complaint  in  the  circuit  court  of  the  United 
States  for  the  seventh  circuit  praymg  for  the  appointment  of  a 
receiver.    A  receiver  was  appointed.' 

Subsequent  proceedings  and  the  report  of  the  receiver  showed 
that  the  Distilling  and  Cattle  Feeding  Company  was  largely  solv- 
ent, but  that  it  had  acquired  by  purchase,  lease  and  otherwise 
a  number  of  non-productive  properties ;  that  in  the  course  of 
its  operations  it  had  dismantled  a  number  of  distilleries;  that 
these  unproductive  properties  and  leases  of  pieces  of  realty, 
upon  which  stood  dismantled  distilleries,  were  incumbrances 
which  it  would  be  exceedingly  convenient  to  get  rid  of. 

In  the  proceedings  in  the  United  States  circuit  court,  a  cer- 
tain reorganization  committee  representing  practically  all  the 
stockholders  of  the  old  company  intervened  and  petitioned  the 
court  to  sell  at  public  auction  all  the  distilleries  and  properties 
which  would  have  any  value  to  a  new  company,  and  they  offered 
to  bid  therefor  the  sum  of  $9,800,000,  payable,  not  in  cash,  but 
by  offsetting  their  rights  as  stockholders  of  the  old  company 
in  the  assets  of  the  old  company  against  their  ^(?  rata  share  in 
the  $9,800,000  offer. 

In  short,  the  stockholders  of  the  company,  which  had  been 
condemned  in  the  state  court  as  illegal,  appealed  to  the  United 
States  court  to  let  them  have  their  property  back  free  from  in- 
cumbrances in  the  shape  of  disadvantageous  rebate  contracts, 
leases  and  unproductive  realty.    It  was  suggested  to  the  court 

iLife  Association  of  America  v,       'Olmstead  ▼.  Distilling  &  Oattle 
Fassett  (1882),  102  III.  815.  Feeding  Ca,  Graves  v.  Same,  Bayer 

'Sec.  10,  ch.  82,  Kev.  St  of  111.  v.  Same  (1805),  73  Fed.  B.  44 
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that  by  permitting  the  stockholders  of  the  old  company  to 
organize  a  new  corporation  for  the  express  purpose  of  taking 
over  the  properties  of  the  old  corporation,  the  court  simply  re- 
vived the  trust  under  a  new  name.  To  this  suggestion  the  court 
said :  "  The  objection  that  the  property  ought  not  to  be  sold  to 
these  petitioners  proceeds,  apparently,  upon  the  ground  that 
the  corporation  attempted  to  create  a  trust  or  monopoly  in  that 
kind  of  property,  and  that  these  petitioners,  representing  up- 
wards of  three  hundred  and  forty-seven  thousand  of  the  shares 
of  the  stock  of  defendant,  were  responsible  for  the  unlawful 
conduct  of  the  corporation, —  upon  the  surmise  that  these 
petitioners  are  themselves,  now  and  by  this  proposed  purchase, 
attempting  to  monopolize  the  distillery  business.  It  seems  to 
me  that  there  is  no  validity  in  this  objection.  In  making  their 
offer  for  this  property,  these  petitioners  are  simply  sharehold- 
ers. In  that  capacity  they  are  interested  in  the  property  in 
question,  and  have  the  right  to  preserve  the  same  by  buying  it 
from  the  receiver,  if  the  latter  can  be  induced  and  empowered 
to  sell.  The  court  cannot  assume  that  any  improper  use  will 
be  made  of  this  property  by  the  purchasers,  nor  can  the  court 
undertake  to  control  the  use  of  the  property  after  it  has  been 
sold  and  conveyed  by  the  receiver."  * 

It  will  be  of  little  use  for  state  courts  to  pronounce  judg- 
ments of  ouster  upon  corporations  which  have  forfeited  their 
franchises,  if  the  shareholders  of  those  corporations  can  organ- 
ize new  corporations  and  go  into  the  federal  courts  and  pur- 
chase assets  of  the  condemned  companies.  Suppose  these  same 
stockholders,  instead  of  appealing  to  the  federal  court,  had 
appealed  to  the  circuit  court  of  Cook  county  to  return  to  them 
intact  the  properties  of  the  Distilling  and  Cattle  Feeding  Com- 
pany ?  Obviously,  to  grant  the  request,  would  have  been  to 
undo  all  that  the  quo  warranto  proceedings  had  accomplislied. 

§  643.  Combination  of  white  lead  mannfacturers. —  In  a 
case  not  yet  reported  *  the  National  Lead  Company,  a  corpora- 
tion organized  under  the  laws  of  the  state  of  New  Jersey  with 
a  capital  stock  of  $30,000,000,  brought  suit  against  the  Groto 
Paint  Store  Company  for  certain  small  amounts  due  for  goods 

^Olmstead  ▼.  Distilling  &  Cattle  Paint  Store  Ckx,  in  the  supreme  court 
i'eeding  Ca  (1895),  73  Fed.  B.  44.  of  Missouri,  decided  August^  1899. 

'National  Lead  Ca  v.  a  K  Grote 
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sold  and  delivered  by  the  Lead  Company  to  the  Grote  Com- 
pany. It  was  not  denied  that  the  amounts  claimed  were  cor- 
rectly set  forth,  but  the  affirmative  defense  was  set  up  that  the 
[National  Lead  Company  was  an  illegal  combination  for  the 
purpose  of  controlling  the  production  and  price  of  white  lead 
and  other  commodities;  that  such  acts  were  unlawful  and  a 
violation  of  the  Missouri  statute.^ 

§  644.  It  appeared  that  in  1887  the  stockholders  of  eleven 
different  corporations  doing  business  in  different  states  formed 
a  combination  known  as  the  "  National  Lead  Trust "  "  for  the 
purpose  of  forming  and  creating  a  trust,  and  with  the  design  of 
controlling,  regulating  and  fixing  the  price  of  the  commodities 
above  mentioned,  and  with  the  design  of  controlling,  fixing  and 
limiting  the  amount  of  the  manufacture,  sale  and  production 
of  said  commodities."    The  trust  was  formed  and  absorbed 

1 "  Section  1.  Any  corporation  oi>  combination,  contract  or  agreement 
ganized  under  the  laws  of  this  or  any  with  any  person  or  persons,  corpora- 
other  state  or  country  for  transact-  tion  or  corporatipns,  or  with  any 
ing  or  conducting  any  kind  of  busi-  stockholder  or  director  thereof,  the 
ness  in  this  state,  or  any  partnership  purpose  and  effect  of  which  oombi- 
or  individual  or  other  association  of  nation,  contract  or  agreement  shall 
persons  whatsoever,  who  shall  create,  be  to  place  the  management  or  con- 
enter  into,  become  a  member  of  or  a  trol  of  such  combination  or  combina- 
party  to  any  pool,  trust,  agreement,  tions,  or  the  manufactured  product 
combination,  confederation  or  under-  thereof,  in  the  hands  of  any  trustee 
standing  with  any  other  corporation,  or  trustees,  with  the  intent  to  limit 
partnership,  individual  or  any  other  or  fix  the  price  or  lessen  the  produo- 
person  or  association  of  persons,  to  tion  and  sale  of  any  article  of  com- 
regulate  or  fix  the  price  of  any  arti-  merce,  use  or  consumption,  or  to  pre- 
cle  of  merchandise  or  commodity,  or  vent,  restrict  or  diminish  the  manu- 
shall  enter  into,  become  a  member  facture  or  output  of  any  such  article, 
of  or  a  party  to  any  pool,  agreement.  Sea  4  Any  contract  or  agreement 
contract,  combination  or  confedera-  in  violation  of  any  provision  of  the 
tion,  to  fix  or  limit  the  amount  or  preceding  sections  of  this  act  shall 
quantity  of  any  article,  commodity  be  absolutely  void.  Sea  5.  Any  pur- 
or  merchandise  to  be  manufactured,  chaser  of  any  article  or  commodity 
mined,  produced  or  sold  in  this  state,  from  any  individual,  company  or  oor- 
shall  be  deemed  and  adjudged  guilty  poration  transacting  business  con- 
of  a  conspiracy  to  defraud  and  be  trary  to  any  provision  of  the  preced- 
subject  to  penalties  as  provided  in  ing  sections  of  this  act  shall  not  be 
this  act.  Sec.  2.  It  shall  not  be  law-  liable  for  the  price  or  payment  of 
f  ul  for  any  corporation  to  issue  or  to  such  article  or  commodity,  and  may 
own  trust  certificates,  or  for  any  cor-  plead  this  act  as  a  defense  to  any  suit 
poration,  agent,  officer  or  employee,  for  such  price  or  payment"  Session 
or  the  directors  or  stockholders  of  Acts  of  1891,  pi  186L 
any  corporation,  to  enter  into  any 
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:soine  twenty  additional  competing  companies  engaged  in  the 
same  line  of  business,  including  all  of  the  concerns  engaged  in 
the  manufacture  of  white  lead  in  the  state  of  Missouri.  The 
trust  continued  until  1891,  when  the  parties  to  the  combina- 
tion adopted  a  plan  of  reorganization  "  for  the  purpose  of  more 
perfectly  establishing  the  combination,  and  of  more  fully  con- 
trolling, fixing  and  limiting  the  production,  manufacture  and 
sale  of  the  commodities  heretofore  mentioned,  and  for  the  pur- 
pose of  more  effectually  regulating,  controlling  and  fixing  the 
price  of  said  commodities."  Pursuant  to  that  plan  the  Na- 
tional Lead  Company  was  organized  and  succeeded  the  National 
Lead  Trust,  and  the  properties  and  assets  of  the  various  corpo- 
rations which  were  party  to  the  lead  trust  were  conveyed  to 
the  new  company,  together  with  the  capital  stock  of  the  vari- 
ous constituent  corporations;  but  the  constituent  corporations 
were  kept  alive,  and  it  was  claimed  that  this  was  done  to  pre- 
vent them  and  others  from  engaging  in  the  business,  from 
manufacturing  lead  in  competition  with  the  National  Com- 
pany.i 

^The  pleadings  charged:  "That  and  controlled  under  the  trust  agree- 
immediately  after  the  organization  ment  by  the  trustees  of  the  National 
of  the  National  Lead  Company  the  Lead  Trust;  and  that  the  National 
trust  certificates  in  the  National  Lead  Company  is  in  fact  a  direct 
Lead  Trust  were  exchtinged  by  the  continuation  of  the  National  Lead 
trust  certificate  holders  for  stock  in  Trust,  and  was  organized  for  the  ex- 
the  National  Lead  Company  on  the  press  purpose  of  carrying  out  the 
plan  set  forth  in  the  resolutions  of  purpose  of  the  unlawful  combination 
the  certificate  holders  heretofore  re-  known  as  the  National  Lead  Trust, 
f erred  to  and  set  forth;  the  National  and  is  a  combination  of  the  corpora- 
Lead  Company  assuming  and  dis-  tions  and  stockholders  which  oom- 
charging  all  the  agreements  and  ob-  posed  the  National  Lead  Trust»  cre- 
ligations  of  the  trustees  of  the  Na-  ated  by  them  for  the  purpose  hereto- 
tional  Lead  Trust,  and  since  the  fore  set  out;  that  in  carrying  out 
transfer  of  the  property  of  the  dif-  said  purpose  the  said  combination 
ferent  corporations  to  the  National  has  dismantled  and  closed  more  than 
Lead  Company  has  managed,  con-  fifty  per  cent  of  the  plants  of  the 
trolled  and  directed  the  said  corpo-  said  corporations,  and  in  the  city 
rations  and  all  of  the  property  of  aU  of  St  Louis  and  state  of  Missouri 
of  the  corporations  heretofore  men-  dismantled  the  plant  of  the  W.  H. 
tioned  more  fully  and  completely,  Greggs  White  Lead  Company,  thus 
and  with  the  same  intention  and  de-  reducing  the  production  of  white 
sign,  and  for  the  accomplishment  of  lead  in  Missouri  and  in  the  United 
the  same  purpose,  as  the  property  States  to  the  extent  of  fifteen  hun- 
and  business  of  those  respective  cor-  dred  tons  per  annum,  and  have  closed 
porations  were  managed,  operated  and  kept  closed  for  the  space  of  two 
41 
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§  645.  The  trial  judge  left  it  to  the  jury  to  find  as  a  question 
of  fact  whether  the  National  Lead  Company  was  party  to  any 
pool,  trust  or  agreement  or  combination  such  as  is  described 
in  the  statute.    The  jury  returned  a  verdict  for  the  Lead  CJom- 

years  the  plant  of  the  Si  Louis  Smelt-  venting  and  restricting  the  produo- 
ing  &,  Refining  Company,  whose  an-  tion  and  sale  of  white  lead  by  keep- 
nual  business  amounted  to  more  than  ing  other  corporations  out  of  the 
$18,000,000.  besides  having  closed  the  business;  that,  through  the  means 
Red  Seal  Castor  Oil  Works;  that  the  set  forth,  the  National  Lead  Trust 
National  Lead  Company  has  con-  obtained  control  of ,  and  the  National 
tinued.  by  purchase  or  otherwise,  to  Lead  Company  now  controls,  over 
procure  and  obtain  the  control  of  eighty-five  per  cent  of  the  output  of 
other  corporations  engaged  in  busi-  white  lead  in  the  United  States,  and 
ness  similar  to  those  which  the  cor-  over  ninety-five  per  cent  of  the  ca- 
porations  heretofore  set  forth  were  paoity  for  the  manufacture  of  same» 
engaged  in,  and  did  on  or  about  July,  and  controls  every  carbonate  of  lead 
1803,  obtain  control  of  the  entire  factory  in  the  states  of  Missouri,  Illi- 
capital  stock  of  the  Granby  White  nois,  Kentucky,  New  York  and  Mary- 
Lead  Company,  a  corporation  organ-  land,  and  a  large  majority  of  all 
ized  and  existing  under  and  by  vir-  other  factories  in  the  United  States; 
tue  of  the  laws  of  the  state  of  Illi-  that,  as  a  part  of  the  agreement  for 
nois,  and  which  at  tbb  time  of  the  the  purchase  of  the  W.  H.  Gregg 
National  Lead  Company  obtaining  White  Lead  Company's  plant,  the 
such  control  was  engaged  in  the  National  Lead  Trust  entered  into  an 
manufacturing,  at  East  St  Louis,  ag^reement  with  W.  H.  Gregg,  the 
Illinois,  of  white  lead,  and  in  selling  virtual  owner  of  all  the  stock  of  said 
the  same  in  the  state  of  Missouri  company,  that  he  would  never  en- 
and  in  the  United  States,  and  that  gage  in  the  manufacture  of  white 
the  said  Granby  White  Lead  Com-  lead  again,  the  purpose  of  which  was 
pany  was  operating  the  largest,  best  to  prevent  the  production  of  white 
equipped  white  lead  plant  in  the  lead  in  the  state  of  Missouri  and 
United  States,  but  that,  for  carrying  the  United  States;  that  the  National 
out  the  purpose  of  said  National  Lead  Lead  Company  is,  and  has  been  since 
Trust  and  National  Lead  Company,  its  organization,  a  member  of  an  as- 
the  plant  of  said  Granby  White  Lead  sociation  known  as  the  St  Louis 
Company  has  been  closed  since  the  Paint,  Oil  &  Drug  Club;  that  this 
National  Lead  Company  obtained  club  is  composed  of  a  large  number 
the  control  of  the  stock  of  said  com-  of  dealers  in  white  lead  and  linseed 
pany,  and  it  has  thereby  reduced  oil,  and  that  the  National  Lead  Com- 
the  production  of  white  lead  in  pany  and  the  other  members  of  said 
the  United  States  to  the  extent  of  club  have  had  an  understanding 
ten  thousand  tons  per  annum,  of  the  with  each  other  that  white  lead  and 
value  of  more  than  (1,000,000;  that  linseed  oil  would  not  be  sold  at  a 
while  the  plant  of  the  company  is  price  less  than  that  fixed  by  the  club; 
not  being  operated,  and  the  company  that  the  National  Lead  Company 
is  not  engaged  in  any  business  what-  did  in  1893,  during  the  period  in 
ever,  yet  the  National  Lead  Com-  which  the  goods  the  purcha&e  price 
pany  still  keeps  the  charter  of  the  of  which  is  here  sued  for  were 
company  alive  for  the  purpose  of  pre-  sold,  enter  into  an  agreement  with 
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pany.  On  overruling  a  motion  for  a  new  trial  the  trial  judge 
made  the  following  memorandum :  "  The  proof  is  ample  that 
the  plaintiff  company  is  a  gigantic  trade  and  manufacturing 
combine,  with  a  capital  of  thirty  millions;  that  it  owns  three- 
fourths  of  the  lead  output  and  white  lead  manufacturers  of  this 
country,  and  has  bought  up  and  amalgamated  a  majority  of  the 
white  lead  and  oil  manufacturing  plants  in  the  country,  and 
can  therefore,  to  a  great  extent,  control,  fix  or  limit  the  amount 
and  quantity  of  white  lead  and  other  articles  to  be  manu- 
factured."  * 

In  passing  upon  the  case  as  presented  the  Missouri  court  of 
appeals  held  that  an  illegal  combination  cannot  cloak  its  ob- 
jects under  the  form  of  a  corporation  and  evade  the  penalties 
provided  by  the  anti-trust  law.* 

the  Moffitt-West  Drug  Company  by  i  Regarding  the  exclusion  of  testi- 

which  it  was  agreed  that  white  lead  mony  to  sliow  agreements  with  other 

would  not  be  sold  by  the  Moffitt-  concerns  to  fix  prices  the  trial  judge 

West  Drug  Company  below  the  price  said:  "Defendant  offered  to  prove 

fixed  by  the  National  Lead  Company,  that  the  plaintiff  had  an  agreement 

and  at  the  same  time  the  National  with  the   above-named  companies. 

Lead  Company  had  an  understand*  not  that  they  jointly  fixed  the  price 

ing,  similar  to  the  agreement  with  of  white  lead  and  similar  oommodi- 

the   Moffitt- West   Drug    Company,  ties,  but  that  the  plaintiff  fixed  the 

with  the  J.  S.  MerriU  Drug  Company,  purchasing  and  selling  price  of  its 

the   CoUins  Bros.  Drug   Company,  own  products  and  none  othera  Upon 

the  Buehler-Phelan  Paint  Company,  that  offer  the   testimony  was   ex- 

the  Meyer  Broa  Drug  Company,  aU  eluded,  the  court  holding  that  the 

engaged  in  selling  white  lead  and  plaintiff  had  the  legal  right  to  fix  the 

linseed  oil  in  the  state  of  Missouri,  prices  of  its  own  products,  and  its 

and  a  large  number  of  other  corpo-  doing  so  did  not  bring  the  plaintiff 

rations,  partnerships  and  individuals  within  the  penal  statute  above  men- 

similarly  engaged.    And  further  an-  tioned.     •     •     .     Had  the  plaintiff 

swering,  that  the  National  Lead  Com-  undertaken  to  fix  the  price  of  all 

pany  has   entered  into   an   under-  white  lead  and  kindred  commodities 

standing  with  ail  the  manufacturers  with  the  different  business  compa- 

of  white  lead  and  linseed  oil  in  the  nies  named,  defendant  should  have 

United  States  not  controlled  by  the  been  allowed  to  show  this;  but  when 

National  Lead  Company  by  which  it  defendant  simply  offered  to  prove 

is  understood  that  the  above  com-  that  plaintiff  fixed  the  price  of  its 

modities  will  not  be  sold  below  a  cer-  own  products,  and  under  that  alle- 

tain  fixed  price.    The  answer  con-  gation  of  the  petition  last  herein  set 

eludes  with  the  allegation  that  all  forth  disclaimed  any  proof  to  show 

the  foregoing  acts  are  unlawful  and  that  plaintiff  undertook  or  agreed 

contrary  to  the  laws  of  the  state  of  with  the  other  companies  to  regu- 

Missouri  (Session  Acts  1891,  p.  186),  late  or  fix.  the  price  of  other  outputs 

and  preclude  a  recovery  in  this  ao-  than  its  own,  then  the  ruling  of  the 

t ion,  and  defendant  pleads  the  above  court  was  correct" 

act  as  a  defense.'*  2  xhe  opinion  is  summarized  and 
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§  646.  The  court,  by  Bond,  J.,  said :  "  The  crucial  question 
is  whether  the  plaintiff  corporation,  either  in  its  organization 
or  business  operations  in  this  state,  has  offended  any  of  the 
provisions  of  its  law  ?  Tliat  the  predecessor  of  the  plaintiff, 
the  '  ^N'ational  Lead  Trust,'  was  an  unlawful  combination,  both 
in  purpose  and  fact,  is  sufficiently  established  by  the  nature  of 
the  agreement  under  which  it  was  created  and  the  methods 
and  practices  resorted  to  in  furtherance  of  that  agreement. 
The  agreement  in  question  can  only  be  construed  as  a  con- 
tract to  suppress  competition,  fix  the  price  of  commodities  and 
limit  their  production,  and  to  restrain  trade.  Unless  some 
one  or  all  of  these  purposes  had  been  entertained  by  the  sign- 
ers of  the  trust  agreement,  it  would  not  have  contained  pro- 
visions looking  to  the  acquisition  by  the  trustees  of  the  entire 
lead  business  of  the  country,  nor  would  it  have  united  in  the 
accomplishment  of  that  end  a  majority  of  the  stockholders  of 
the  largest  corporations  dealing  in  that  product.  That  it  had 
these  objects  in  view,  and  practically  accomplished  them,  is 
evident  from  the  fact  that  it  started  with  a  contract  of  eight 
corporations  and  terminated  after  having  issued  ninety  mill- 
ion of  trust  certificates,  and  after  it  formed  a  combination  of 
thirty  corporations,  constituting  a  large  majority  of  the  lead 
dealers  of  the  country  who  had  united  themselves  together  in 
the  effort  to  realize  dividends  upon  the  aforesaid  capitalization 
out  of  the  assets  of  less  than  one-fourth  in  value  of  the  amount 
for  which  trust  certificates  had  been  issued.  While  the  con- 
clusion of  the  illegal  purpose  of  the  trust  agreement  is  irre- 
sistible upon  a  consideration  of  its  several  provisions,  and  the 
manner  in  which  they  were  carried  out,  it  will  appear  from 
an  examination  of  the  cases  that  this  result  had  been  declared 
by  every  court  called  upon  to  review  that  agreement,  or  others 
substantially  like  it*  But  the  illegality  of  the  organization 
and  operation  of  the  National  Lead  Trust  does  not  involve 
the  conclusion  that  the  purchaser  of  its  assets,  whether  a  nat- 

commented  upon  in  the  Central  Law  N.  &  R  765;  People  v.  N.  R  S.  R  Ca 

Journal,  voL  49,  p.  99,  and  this  is  the  (1890),  121  N.  Y.  583,  24  N.  K  R  834; 

only  report  at  present  available.  Unckles  v.  Colgate  et  aL  (1896),  148 

I  Citing  State  v.  Standard  Oil  Ca,  N.  Y.  529;  United  States  v.  Freight 

49  Ohio  St  137,  30  N.  E.  R  279;  Dia-  Ass'n  (1897),  166  U.  a  290,  17  Sup. 

tillers/  etc  Co.  v.  People  (1895),  156  Ct  R  540;  United  States  v.  Joint 

III.  448,  41  N.  K  R 188;  Bishop  v.  Ahl  Traffic  Ass'n  (1898),  171  U.  a  505,  19 

Preserving  Ca  (1895),  157  IlL  284,  41  Sup.  Ct  R  25. 


§  646.]  OOBFOBATE   COMBINATIONS.  645 

ural  or  artificial  person,  succeeded  also  to  the  status  of  that 
illegal  combination  under  the  laws  enacted  in  this  state  for 
the  punishment  of  pools,  trusts  and  conspiracies.  For  the 
mere  purchase  by  one  of  the  assets  which  another  has  em- 
ployed for  an  illegal  purpose  does  not  of  itself  imply  that  they 
will  be  used  by  the  purchaser  for  the  purpose  of  effectuating 
the  objects  to  which  they  had  been  devoted  by  the  seller. 
Such  an  intent  on  the  part  of  the  purchaser,  if  inferable,  must 
be  gathered  from  proof  of  all  the  circumstances  characterizing 
the  transaction,  as  well  as  his  subsequent  conduct.  As  to 
these  sources  of  proof,  the  record  in  the  case  under  review 
shows  that  the  beneficial  owners  of  the  property  were  the  sub- 
scribers to  the  National  Lead  Trust  and  holders  of  its  certifi- 
cates, and  that  these  same  persons  remained  the  beneficial 
owners  of  the  same  property  after  it  was  converted  into  the 
capital  of  the  plaintiff  corporation,  the  only  difference  being 
that  each  holder  of  a  trust  certificate  received  in  lieu  thereof 
shares  of  stock  in  the  new  corporation  at  an  agreed  rate  of 
exchange,  and  the  further  fact  that  the  legal  title  to  the  prop- 
erty was  put  into  a  corporate  entity  instead  of  a  body  of  nine 
trustees  appointed  under  the  trust  agreement.  The  sale  itself 
was  titular  rather  than  real."  ^ 

1  Regarding  the  responsibility  of  a  and  adjudged  guilty  of  a  conspiracy 
corporation  for  the  acts  of  its  mem-  to  defraud,  and  be  subjected  to  pen- 
bers  and  agents,  the  court  said:  "The  alties  as  provided  in  this  act'  Can 
first  section  of  the  act  of  1891,  supra,  it  be  rationally  held  that  the  legis- 
provides  that  any  corporation  wher-  lature  had  in  view  the  commission 
ever  created  which  is  *  organized  to  of  the  criminal  offense  created  in  the 
do  business  in  this  state,  or  any  foregoing  section  by  a  corporation  as 
.  .  •  individual  or  other  associa-  such,  separate  and  apart  from  the 
tion  of  persons  whatsoever  who  shall  individuals  composing  it?  There  is 
create,  enter  into,  become  a  member  no  legal  ground  upon  which  such  a 
of  or  a  party  to  any  pool,  trust  agree-  view  can  be  entertained.  A  corpo- 
ment,  combination,  confederation  or  ration  can  only  act  through  its  mem- 
understanding  with  any  other  corpo-  bers  or  their  agents.  The  corporate 
ration,  .  «  .  individuals,  or  any  entity  with  which  the  law  clothes  it 
person  or  association  of  persons,  to  for  special  purposes  is  not  self-acting, 
regulate  or  fix  the  price  of  any  arti-  hence  there  was  no  thought  of  its 
cle  of  merchandise  or  commodity,  or  action  only  in  the  mind  of  the  f  ram- 
in  the  same  manner  to  fix  or  limit  ers  of  the  statute.  The  evident  pur- 
the  amount  or  quantity  of  any  article,  pose  of  the  legislature  was  to  specify 
commodity  or  merchandise  to  be  certain  acts,  which,  if  done  by  its 
manufactured,  mined,  produced  or  stockholders  or  governing  bodies, 
sold  in  this  state,* '  shall  be  deemed  should  constitut<e  a  crime  on   the 
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§  647.  Combination  of  manafactnrers  of  glncoseJ — The 

Glucose  Sugar  Eefining  Company  of  Xew  Jersey  was  organ- 
ized in  1897  with  a  capital  stock  of  $14,000,000  preferred  and 
126,000,000  common.  Prior  to  its  organization  certain  option 
contracts  had  been  secured  upon  the  Tarious  plants  and  prop- 
part  of  the  corporation.  It  did  not  156  IlL  448,  41  N.  R  R  188;  Strait  ▼. 
contemplate  the  commission  of  an  National  Harrow  Ool  (1891),  18  N.  T. 
offense  by  an  impalpable  abstraction,  Suppi  234;  Beach  on  Monopolies,  seci 
which  could  neither  think  nor  act;  158;  Hirsch  on  Ck>m.  Corpi,  pi  86; 
but  it  intended  to  bind  this  corpo-  Am.  Biscuit  and  Mfg.  Ca  v.  Klots 
rate  entity  by  the  imputed  actions  of  (1891),  44  Fed.  R.  721;  National  Har- 
its  human  agencies  In  other  words,  row  Ca  y.  Quick  (1895),  67  Fed.  R 
the  legislature  referred  to  the  cor-  130;  Merz  (Tapsule  Ox  ▼.  IJ.  &  Cap- 
poration  in  its  true  essence  as  an  as-  sule  Ca  (1895),  67  Fed.  R  414.  In 
sociation  of  persons  without  which  the  case  of  Ford  ▼.  Milk  Shippers' 
it  could  not  exist,  and  through  whom  Ass'n,  supm,  the  members  of  a 
alone  it  must  perform  all  its  functions  milk  trust,  subsequently  incorpo- 
as  a  corporate  being.  Citing  Morawetz  rated,  brought  an  action  against  a 
on  Corporations,  sea  227;  Taylor  on  purchaser  of  the  commodity  sold  by 
Corporations,  sea  51 ;  State  v.  Stand-  the  corporation,  who  defended  on  the 
ard  Oil  Ca  (1892),  49  Ohio  St  137,  30  ground  that  it  was  formed  in  fur- 
N.  K  R  279;  Buffalo  Oil  Ckx  v.  Stand-  theranoe  of  a  trust  scheme,  and  trans- 
ard  Oil  Ckx  (1887),  106  N.  T.  669, 12  acting  business  in  contravention  of 
N.  K  R  826;  Boogher  ▼.  Life  Ass'n  an  anti-trust  act  substantially  the 
of  America  (1882),  75  Ma  819.  Hence  same  as  that  pleaded  in  defendant's 
it  must  follow  that  if  the  stockhold-  answer  in  the  present  action.  It  was 
ers  and  governing  officers  of  the  insisted  for  the  plaintiff  that  being 
plaintiff  corporation  combined  with  a  corporation  it  could  not  violate  the 
each  other  to  violate  any  of  the  pro-  statute,  to  which  defense  the  su- 
visions  of  the  section  under  review  preme  court  of  Illinois  answered  as 
through  the  instrumentality  of  their  follows:  '  The  corporation,  as  an  en- 
corporate  entity,  then  the  corpora-  tity,  may  not  be  able  to  create  a  trust 
tion  composed  by  them  was  a  party  oroombination  with  itself,  but  its indi- 
to  such  illegal  combination  within  vidual  shareholders  may,  in  control- 
both  the  letter  and  the  spirit  of  the  ling  it,  together  with  it,  create  such 
above  section  of  the  act  of  1891.  Or  trust  or  combination  that  will  con- 
correctLy  stated,  that  a  combination  stitute  it,  with  them,  alike  guilty.' 
which  is  illegal  under  the  anti-trust  The  point  in  judgment  in  tliat  case 
law  cannot  be  operated  under  the  is  identical  with  the  issues  presented 
cloak  of  a  corporation,  and  by  its  in  the  one  before  us.  The  oondu- 
constituent  members  or  governing  sion  reached  by  the  Illinois  court  is 
bodieSb  This  conclusion  is  believed  logical,  fully  sustained  by  the  above 
to  be  irresistible  in  reason  and  has  and  other  authorities,  and  in  exact 
received  the  unwavering  support  of  accord  with  the  views  heretofore  ex- 
the  courts  and  the  text-writers.  Ford  pressed  in  this  opinion." 
v.  Milk  Shippers'  Ass'n  (1895X  155  IlL  i  Harding  v.  American  Glucose  Ca 
166,  39  N.  R  R  651:  People  v.  Gas  et  aL  (1899),  182  IlL  551,  65  N.  £.  R 
Trust  Ckx  (1889),  130  IlL  268, 22  N.  K  R  577, 
798;  Distaiing,etaCa  V.  People  (1895), 
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erties  afterwards  taken  by  the  Glucose  Sugar  Eefining  Com- 
pany. These  option  contracts  ran  to  a  Chicago  trust  company, 
and  in  some  instances  provided  that  the  purchase  price  was  to 
be  paid  part  in  cash  and  part  in  stock  of  a  new  corporation 
about  to  be  organized,  and  in  other  instances  the  option  contracts 
provided  that  the  trust  company  might  pay  at  its  option  in  stock 
or  cash.  The  'option  contracts  also  provided  that  the  vendor 
corporations  should  not  engage  in  the  handling  or  manufacture 
of  glucose  for  certain  terms  of  years  within  a  thousand  miles 
of  Chicago.  After  securing  the  option  contracts  and  the  mak- 
ing of  necessary  assessments  for  raising  of  the  necessary  money, 
the  new  corporation  was  formed  and  in  due  course  of  time  the 
various  option  contracts  were  turned  over  to  it,  and  the  sev- 
eral properties  of  the  vendor  corporations  were  duly  trans- 
ferred to  the  new  corporation,  the  Glucose  Sugar  Eefining 
Company. 

A  stockholder  in  one  of  the  vendor  corporations,  namely,  the 
American  Glucose  Company,  also  a  New  Jersey  corporation, 
but  with  its  plant  in  Peoria  in  the  state  of  Illinois,  objected  to 
the  transfer  of  the  plant  and  filed  a  bill  to  enjoin  the  same.^ 

1  As  this  is  the  most  important  de-  Peoria,  and  from  closing  out  the 
•cision  affecting  the  legality  of  cor-  business,  in  which  it  there  engaged, 
X)orate  combinations  of  recent  or-  of  manufacturing  glucose  and  grape 
ganization,  the  issues  may  be  stated  sugar.  The  bill  charges  that  the  of- 
a  little  more  fully.  "  The  bill  in  this  fleers  and  directors  of  the  corpora- 
case  is  filed  by  a  stockholder  in  the  tion  have  been  squandering  its  assets 
American  Glucose  Company,  a  cor-  by  diverting  the  profits  made  in  its 
poration  organized  under  the  laws  of  business  to  their  own  use;  and  that 
the  state  of  New  Jersey,  but  doing  in  further  consummation  of  their 
business  and  owning  property  in  fraudulent  disposition  of  the  prop- 
Peoria.  in  IUinoi&  The  stockholder  erty  of  the  company  they  are  about 
who  files  the  bill  is  a  citizen  of  lUi-  to  make  a  sale  of  the  manufacturing 
nois.  The  American  Glucose  Ck)m-  plant  in  Peoria  to  a  new  corporation 
pany  owned  a  plant,  consisting  of  organized  under  the  laws  of  New 
real  estate,  together  with  the  build-  Jersey,  and  to  give  up  and  abandon 
ings  and  machinery  located  thereon,  the  business  of  the  company  as  there- 
and  also  personal  property,  in  the  tofore  conducted  in  Peoria.  The  bill 
city  of  Peoria,  in  Illinois.  The  land  further  charges  that  not  only  is  the 
upon  which  the  plant  is  situated  is  American  Glucose  Company  about 
specifically  described  in  the  bill  The  to  make  a  sale  of  its  plant  to  the 
primary  object  of  the  bill,  and  the  new  corporation,  but  that  five  other 
chief  relief  sought  by  it,  are  to  pre-  corporations,  engaged  in  the  same 
\rent  the  officers  and  directors  of  the  business  of  manufacturing  gluco^ 
American  Glucose  Company  from  and  grape  sugar,  are  about  to  make 
celling  and  disposing  of  its  plant  in  sales  of  their  respective  plants  to  the 
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Upon  the  filing  of  the  bill  the  American  Glucose  Company 
and  several  of  its  officers  filed  thjBir  answers,  which  answers 
were  afterwards  withdrawn,  but  not  until  replications  had  been 
filed  and  some  evidence  taken  on  behalf  of  the  plaintiff.  The 
•subsequent  withdrawal  of  the  answers  of  the  American  Glucose 
Company  and  its  officers  enabled  complainants  to  take  a  de- 
fault and  decree  pro  confemo  against  them,  thd  allegations  of 
the  bill  being  thereby  confessed.  Tho,  supreme  court  in  pass- 
ing upon  the  case,  however,  took  into  consideration  the  testi- 
mony that  had  been  taken  while  the  answers  and  replications 
thereto  were  on  file,  so  that  the  case  as  finally  presented  to  the 
supreme  court  was  in  a  shape  decidedly  adverse  to  the  corpo- 
rate combination  under  investigation,  all  allegations  in  the  orig- 
inal bill  against  the  American  Glucose  Company  and  against 
its  officers  being  taken  as  confessed,  and  weight  being  also 
given  to  the  testimony  taken  by  complainants.  In  short,  the 
presentation  was  one-sided,  the  only  defenses  urged  by  the  Glu- 
cose Sugar  Refining  Company  (the  corporate  combination) 
being  of  a  technical  character.^ 

same  newly-organized  corporation;  American  Glucose  Company,  oper- 

that  all  of  said  sales  constitute  one  ating  in  the  city  of  Peoria;  the  Pe- 

transaction,  and  that  the    sale   of  oria   Grape   Sugar   Company,    also 

the  American  Glucose  Company  is  operating   in   the    city   of  Peoria; 

merely  a  part  of  that  transaction.  It  the  Rockford  Sugar  Refining  Com- 

is  charged  in  the  bill  that  the  ar-  pany,  operating   in  Rockford,  Dl.; 

rangement  by  which  the  proposed  the  American  Preservers*  Company^ 

new  corporation  is  to  take  convey-  otherwise  spoken  of  as  the  Daven- 

ances  of  all  these  plants  constitutes  a  port  Sugar  Refining  Company,  oper- 

giant  pool,  trust  or  combine,  formed  ating  at  Davenport,  Iowa,  and  the 

for  the  purpose  of  regulating,  fixing  Firmenich  Manufacturing  Company, 

and  controlling  the  prices  of  glucose  operating   at   Marshalltown,    Iowa, 

and  grape  sugar,  and  of  suppress-  There  was  another  manufactory  of 

ing  competition  in  the  manufacture  glucose  at  St.  Charles,  IlL.  known  as 

thereof,  and  of  creating  a  monopoly  the  St  Charles  Glucose  Company^ 

therein."  operated  by  one  Charles  Pope  of  St. 

^  Among  the  facts  shown  by  the  Charles  and  Chicaga    Pope  refused 

evidence  and  confessed  by  the  de-  to  enter  the  combination  hereinafter 

fault  to  the  bill  were  the  following:  mentioned   at   the   outset,   and    is 

"  In  the  spring  of  1897  six  corpora-  spoken  of  by  some  of  the  witnesses 

tions  were  engaged  in  the  manufact-  as  an  *  awkward '  competitor.    The 

ure  of  glucose, —  two  of  them  in  the  Pope  Manufactory,  however,  was  of 

state  of  Iowa  and  four  of  them  in  small  capacity  compared  with  the 

the  state  of  Illinois.    They  were  the  others.     All  of  these  corporations, 

Chicago  Sugar  Refining  Company,  thus  engaged  in  the  manufacture  of 

operating  in  the  city  of  Chicago;  the  glucose  and  grape  sugar,  were  com- 
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§  648.  The  Illinois  supreme  court  sustained  the  contention 
of  the  complainant  and  granted  the  relief  prayed  for,  holding: 

First  "  That  all  the  corporations  acted  together  in  the  mat- 
ter is  shown  clearly  by  the  correspondence,  including  the  let- 

petitors  with  each  other  in  that  busd-  of  com  daily.    The  capacity  of  the- 
ne6&    The  proof  shows  that  glucose  Pope  Manufacturing  Company  was 
cannot    be   successfully    manufaot-  about  six  thousand  or  seven  thou- 
ured  except  in  what  is  known  as  the  sand  bushels  of  com  daily.    Some 
com  belt  of  the  United  States,  in-  time  in  May,  1897,  as  nearly  as  we 
eluding  the  states  of  Illinois,  Iowa,  can   gather   from    the    records,   a 
Kansas,  Missouri,  and  parts  of  Ne-  scheme  was  formed  for  the  purpose- 
braska,   South    Dakota,    Kentucky  of  uniting  all  these  corporations  in 
and  Indiana.    The  corn  belt  oonsti-  one  ownership.  The  plants,  including 
tutes  an  ellipse  of  about  nine  hun-  both  real  and  personal  property  so  far 
dred  and  fifty  miles  in  length  from  as  they  were  engaged  in  the  manu- 
east  to  west  and  about  seven  hun-  &cture  of  glucose  and  grape  sugar, 
dred  miles  in  widtli,  with  Peoria  as  were  to  be  transferred  by  these  oor- 
the   geographical    center,    and   all  porations,  respectively,  to  a  new  cor- 
within  a  thousand  miles  of  Chicaga  poration  to  be  organized  under  the 
The  products  of  glucose  are  exten-  lawsof  New  Jersey.  Such  corporation 
sively  used,  and  it  is  an  important  was  not  organized  completely  until 
constituent  in  the  matter  of  making  August  2, 1897.    Its  charter,  or  cer- 
table  syrups,  jellies  and  jams,  and  tificate  of  organization,  bears  date  of 
is  also  used  in  the  manufacture  of  August  2,  1897,  though  it  would  ap- 
beers  and  wines  and  cordial&    The  pear  that  it  did  not  go  into  practical 
manufactories,  als  above  named,  con-  operation  until  August  3,  1897,  or 
simied  a  little  more  than  one  hun-  shortly  thereafter.     The  parties  who 
dred  thousand  bushels  of  corn  daily  were  engaged  in  forming,  promot- 
in  the  manufacture  of  their  prod-  ing,  carrying  out  and  consummating 
ucts.    The  American  Glucose  Com-  the  scheme  for  the  consolidation  of 
pany  consumed  daily  about  twenty-  the  property  interests  of  all  of  said 
six  thousand  bushels  of  com;  the  corporations    were   principally  the 
Chicago  Sugar   Refining  Company  officers,  directors,  attorneys  and  ma- 
consumed  in  said  manufacture  about  jority  of  stockholders  in  the  old  cor- 
twenty-six  thousand  bushels  of  com  porations,  respectively.    Nearly  all  of 
daily;  the  Peoria  Grai>e  Sugar  Com-  them,  if  not  all  of  them,  were  citi- 
pany,  which  was,  however,  slightly  zens  of  Illinois    The  principal  per- 
crippled  by  a  fire  consuming  part  of  sons  engaged  in  forming  and  con- 
its  plant,  consumed  therein  about  summating  this  consolidation  were 
fifteen    thousand    bushels    of   com  Norman    R    Ream   and    John    W. 
daily:  the  Rockford  Sugar  Refining  Doane,  who  were  largely  interested 
Company  consumed  about  sixteen  in   the   Rockford  Company,  above 
thousand  bushels  of  corn  daily;  the  mentioned;    William    Hamlin,    the 
Davenport  Sugar  Refining  Company,  president  of  the  American  Glucose 
or  the  American  Preservers*  Com-  Company;  Conrad  H.  Matthieson, of 
pany,  consumed  about  nine  thousand  the  Chicago  Sugar  Refining  Com- 
bushels  of  corn  daily;  and  the  Firm-  pany;    two    Chicago    lawyers,  one 
enich  Manufacturing  Company  con-  being  also  a  stockholder  in  the  Cbi- 
aumed  about  nine  thousand  bushels  cago  Sugar  Refining  Company;  Will- 
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ters  of  the  attorneys,  and  by  the  facts  that  the  option  contracts 
of  all  the  companies  were  delivered  at  the  same  time  to  the 
same  repository,  to  wit,  the  bank,  to  be  transferred  by  the  bank 
as  the  promoters  of  the  scheme  should  direct,  and  by  the  for- 

fam  H.  Henkel,  secretary  of  the  Illi-  agreed  to  sell  all  its  real  and  personal 
nois  Trust  &  Savings  Bank  of  Chi-  property  and  plant,  and  leaseholds, 
cago;  and  one  J.  K  Greeuhut.  Nor-  machinery,  easements,  buildings  and 
man  R  Ream  was  a  director  in  fixtures  and  utensils  located  at  the 
the  Illinois  Trust  &  Savings  Bank  place  at  which  it  was  engaged  in  the 
of  Chicaga  Between  the  early  part  manufacture  of  glucose,  together 
of  May,  1897,  and  August  11th  or  with  its  good-will,  trade  rights,  tmde- 
13th,  1897,  all  the  plants  above  men-  marks,  and  the  right  to  use  its  [.'at- 
tioned,  except  that  of  Pope,  belong-  ents,  to  the  bank  upon  the  request 
ing  to  the  six  corporations  herein-  of  the  bank,  or  its  transferee,  pn> 
before  described,  were  transferred  vided  such  request  should  be  made 
to  the  Glucose  Sugar  Refining  Com-  before  August  15,  1897.  The  option 
pany  of  New  Jersey.  After  Au-  contract  between  the  Firmenich  Man- 
gust  7, 1897,  they  ceased  to  be  oper-  ufacturing  Company  of  Iowa  and 
ated  by  the  respective  corporations  the  Illinois  Trust  &  Savings  Bank  of 
theretofore  owning  theuL  As  we  Chicago  was  dated  May  24, 1897:  the 
understand  the  evidence,  these  six  contract  between  the  Rockford  Sugar 
corporations  were,  with  the  excep-  Refining  Company,  Limited,  of  Illi- 
tion  of  the  Pope  Manufactory  at  nois  and  the  bank  was  dated  May  35, 
St.  Charles,  IlL,  the  only  manufac-  1897;  the  contract  between  the  Chi- 
tories  engaged  in  the  manufacture  cago  Sugar  Refining  Company  of  Uli- 
and  sale  of  glucose  and  grape  sugar  nois  and  the  bank,  and  that  between 
within  the  limits  of  the  com  belt  the  Peoria  Grape  Sugar  Company 
already  described.  The  negotiations  and  the  bank,  were  dated  June  7, 
and  transactions  leading  to  the  re-  1897.  There  are  two  contracts  be- 
sult  thus  accomplished  were  con-  tween  the  American  Preservers*Com- 
ducted  secretly  and  with  great  cau-  pany  of  West  Virginia  and  the  bank, 
tion.  The  organization  of  the  new  one  dated  June  8, 1897,  and  the  other 
corporation,  which  v?as  to  be  vested  dated  July  19.  1897,— the  latter  re- 
with  the  title  to  the  plants,  was  de-  cited  to  be  a  substitute  for  the  former, 
ferred  until  the  last  moment,  and  The  second  contract  between  the 
was  not  consummated  until  the  day  American  Glucose  Company  of  New 
before,  or  the  day  on  which,  the  pres-  Jersey  and  the  bank  was  dated  June 
ent  bill  was  filed."  9,  1897.  Some  of  these  contracts 
The  method  adopted  for  the  oon«  state  that  a  part  of  the  purchase- 
solidation  of  the  several  properties  money  for  the  plant  and  property  to 
was  described  in  the  supreme  court  be  sold  is  to  be  paid  in  the  stock  of  a 
as  follows:  "Option  contracts  were  corporation  with  a  capital  stock  of 
drawn  up,— one  for  each  of  the  cor-  $40,000,000,  of  which  $14,000,000  is  to 
porations  already  mentioned.  By  the  be  preferred  stock,  and  $26,000,000 
terms  of  these  option  contracts  which  common  stock,  which  said  corpora- 
were  made  between  each  of  said  cor-  tion  is  about  to  be  organized  and  to 
porations  on  the  one  part,  and  the  acquire  said  property,  and  also  the 
Illinois  Trust  &  Savings  Bank  of  Chi-  properties  specified  in  the  contracts 
icago  on  the  other,  the  corporation  made  between  the  five  other  corpo- 
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ther  fact  that  all  the  deeds  conveying  the  several  properties  to 
the  new  corporation  were  executed  aboat  the  same  time,  and 
delivered  simultaneously.'* 

After  referring  to  the  telegrams  and  correspondence,  the 
court  continued:  "Can  there  be  any  doubt,  after  reading  these 
letters  and  telegrams,  that  these  parties  were  engaged  in  a 
scheme  to  have  all  the  six  corporations  shut  down  their  manu- 
factories and  abandon  their  business?  Can  there  be  any  doubt 
that  the  president  of  the  American  Glucose  Company  knew 
that  the  other  corporations  were  shutting  down  their  plants 
with  a  view  to  conveying  them  to  a  new  corporation,  and  that, 
in  transferring  the  plant  of  his  own  company,  he  was  aiding 
the  consolidation  of  all  the  properties  in  one  giant  trust?  It 
must  be  remembered,  in  this  connection,  that  preparations 
were  all  the  time  going  on  for  the  organization  of  the  new  cor- 
poration, and  that  this  new  corporation  was  organized  on  Au- 
gust 2  or  3, 1897,  and  took  possession  of  and  commenced  oper- 
atmg  all  the  plants  of  the  six  corporations,  which  had  suspended 
business,  on  and  after  August  Id,  1897.  The  letters  thus  quoted 
not  only  show  that  the  contracts  of  sale  to  be  executed  by  the 
various  corporations  selling  their  properties  were  to  be  uni- 
form m  their  terms,  but  also  show  that  the  new  company  was 
to  silence  opposition,  as  well  as  competition,  by  providing 
places  for  the  officers  of  the  old  companies,  and  by  taking  from 
them  contracts  not  thereafter  to  engage  in  the  manufacture  of 

rations  and  the  bank.    Some  of  these  option   contracts,  and   which   was 

contracts  provide  that  tbe  Dank  may  finally  organized  as  above  stated,  is 

pay  for  the  property,  at  its  option,  in  a  corporation  whose  certificate  of 

the  stock  of  the  new  corporation  to  organization  provides  that  it  shaU 

be  formed  instead  of  cash.    The  con-  have   power    to    conduct   business 

tracts  also  contain  a  provision,  by  the  throughout  the  United  States  and 

terms  of  which  the  vendor  corpora-  all  foreign  countries  with  the  object 

tion  and  its  officers  agree  not  to  buy,  of  manufacturing  and  selling  glucose, 

or  sell,  or  manufacture  glucose,  or  and  buying  and  selling  corn,  and  all 

its  kindred  products  or  by-products,  its  products   and  by-products,  and 

for  a  certam  term  of  years  within  a  similar  articles  of  merchandise,  and 

thousand  miles  of  Chicago,  the  said  to  transport  the  same,  and  to  do  all 

term  of  years  being  three  years  in  lawful  business  incidental  thereto; 

some  instances,  and  twenty-five  years  and  said  certificate  further  provides 

in  at  least  one  instanca    The  defend-  that  the  total  amount  of  the  stock 

ant  in  error,  the  Glucose  Sugar  Re-  shall  be  $40,000,000,  of  $100  per  share, 

fining  Company  of  New  Jersey,  a  $14,000,000  to  be  preferred  stock,  and 

corporation  which  was  to  be  organ-  $26,000,000  common  stock,  eta** 
ized  according  to  the  terms  of  these 
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glucose.  This  transaction  is  thus  brought  within  the  scathing 
condemnation  of  the  supreme  court  of  the  United  States  in 
United  States  v.  Trans-Missouri  Freight  Ass'n  (1897),  166  U.  S. 
290, 17  Sup.  Ct.  540,  where  it  was  held  not  to  be '  for  the  substan- 
tial interests  of  the  country  that  any  one  commodity  should 
be  within  the  sole  power,  and  subject  to  the  sole  will,  of  one 
powerful  combination  of  capital ; '  and  where  it  was  held  to  be 
unfortunate  for  the  country  to  deprive  it  ^of  the  services  of  a 
large  number  of  small,  but  independent,  dealers ; '  and  where 
it  was  held  to  be  '  not  for  the  real  prosperity  of  any  country 
that  such  changes  should  occur  which  result  in  the  transfer- 
ring an  independent  business  man,  the  head  of  his  establish- 
ment, small  though  it  be,  into  a  mere  servant  or  agent  of  a 
corporation  for  selling  the  commodities  which  he  once  manu- 
factured or  dealt  in,  having  no  voice  in  shaping  the  business 
policy  of  the  company,  and  bound  to  obey  orders  issued  by 
others.' " 

Second.  That  the  facts  set  up  in  the  bill  of  complaint  dis- 
closed the  organization  of  an  illegal  combination;  that  it  is 
immaterial  whether  a  trust  or  illegal  combination  is  effected 
through  the  instrumentality  of  trustees  and  trust  certificates, 
or  whether  it  is  effected  by  the  creation  of  a  new  corporation. 
The  test  is  whether  the  necessary  consequences  of  the  combina- 
tion is  the  control  of  prices  or  limiting  of  production,  or  sup- 
pressing of  competition  in  such  a  way  as  thereby  to  create  a 
monopoly.  In  this  connection  the  court  said :  '^  A  trust  has 
usually  appeared  in  the  form  of  an  agreement  between  stock- 
holders in  many  corporations  to  place  all  their  stock  in  the 
hands  of  trustees,  and  to  receive  trust  certificates  therefor  from 
the  trustees.  But  the  question  in  the  present  case  is  whether 
a  trust  is  created  where  a  majority  of  stockholders  consolidate 
their  interests  by  conveying  all  their  property  to  a  corporation 
organized  for  the  purpose  of  taking  their  property.  Any  com- 
bination of  competing  corporations  for  the  purpose  of  control- 
ling prices,  or  limiting  production,  or  suppressing  competition, 
is  contrary  to  public  policy,  and  is  void."  * 

Further  on  the  court  said:  ''It  makes  no  difference  that  the 
agreement  for  the  illegal  combination  is  not  a  formal  written 
agreement.    It  may  be  a  verbal  agreement  or  understanding, 

1  Citing  2  Cook,  Corp.  (4th  ed.),  sec.  503a. 
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or  a  scheme  not  embodied  in  writing,  but  evidenced  by  the  ac- 
tion of  the  parties.  In  the  present  case  each  of  six  corporations, 
engaged  in  the  manufacture  of  glucose,  made  a  contract  to  sell 
its  plant  to  a  new  corporation  to  be  organized,  and  agreed  not 
to  engage  in  such  manufacture  for  a  term  of  years,  and  then 
conveyed  all  its  property  to  the  new  corporation  organized  to 
conduct  the  same  kind  of  business;  and  it  did  all  this  with  the 
knowledge  and  understanding  that  each  of  five  other  compet- 
ing corporations  was  making  the  same  kind  of  contract,  and 
executing  the  same  kind  of  conveyance,  in  respect  to  their  own 
respective  pro^^erties,  all  to  be  consummated  and  delivered  at 
the  same  time,  and  under  the  direction  and  management  of 
agents  or  promoters  employed  by  all  the  corporations.  If  the 
transactions  referred  to  in  the  bill  in  this  case  did  not  amount 
to  an  absolute  agreement  made  in  advance  between  the  six  cor- 
porations, they  at  least  constituted  a  scheme  understood  by  all 
the  corporations,  and  participated  in  by  them  all.  The  carry- 
ing out  of  the  scheme,  thus  understood  and  participated  in, 
would  necessarily  result  in  the  suppression  of  competition  in 
the  manufacture  of  glucose,  and  in  the  creation  of  a  monopoly 
in  that  business.  A  part  of  the  scheme  was  that  none  of  the 
six  corporations  or  their  officers  should,  for  years,  engage  in 
the  manufacture  of  glucose,  and  this  feature  of  the  scheme 
necessarily  contemplated  the  wiping  out  of  all  competition  in 
the  business."  Continuing:  "  The  material  consideration  in  the 
case  of  such  combinations  is,  as  a  general  thing,  not  that  prices 
are  raised,  but  that  it  rests  in  the  power  and  discretion  of  the 
trust  or  corporation  taking  all  the  plants  of  the  several  corpo- 
rations to  raise  prices  at  any  time,  if  it  sees  fit  to  do  so.  It  does 
not  relieve  the  trust  of  its  objectionable  features  that  it  may 
reduce  the  price  of  the  article  which  it  manufactures,  because 
such  reduction  may  be  brought  about  for  the  express  purpose 
of  crushing  out  some  competitor  or  competitors.  In  the  case  at 
bar,  however,  the  proof  shows  that,  upon  the  completion  of  the 
new  organization,  and  as  soon  as  it  began  to  operate  the  sev- 
eral plants  conveyed  to  it,  the  price  of  glucose  and  its  various 
products  began  to  go  up."  ^ 

}  Referring  to  the  doctrine  of  pub-  statutes,  and,  when  they  have  not 
lie  policy  the  court  said :  **  The  public  directly  spoken,  then  in  the  decisions 
policy  of  a  state  is  to  be  found  in  its    of  the  courts,  and  in  the  constant 
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Third,  The  demurrers  admitted  the  allegations  of  the  bill  of 
complaint  to  be  true;  that  the  American  Glucose  Company  was 
organized  under  the  laws  of  the  state  of  New  Jersey,  transact- 
ing business  in  Illinois;  that  it,  together  with  the  persons  whose 
names  appear  in  the  record,  created  and  entered  into  a  trust  or 
combination  with  other  corporations,  and  with  the  Glucose 
Sugar  Kefining  Company,  to  regulate  and  fix  the  prices  of  glu- 
cose and  grape  sugar,  and  to  control  the  production  thereof; 
that  such  a  combination  under  the  laws  of  the  state  of  Illinois 
is  illegal.^ 

practice  of  government  officials,  tion,  sale  or  purchase  of  merchandise^ 
When  the  legislature  speaks  upon  a  produce  or  commodities.  Fourth,  to 
subject  upon  which  it  has  the  con-  fix  at  any  standard  or  figure,  whereby 
stitutional  power  to  legislate,  public  its  price  to  the  public  shall  be  in  any 
policy  is  what  the  statute  passed  by  manner  controUed  or  established, 
it  indicates.  The  public  policy  of  the  upon  any  ailicle  or  commodity  of 
state  of  Illinois  has  always  been  merchandise,  produce  or  manufact- 
against  trusts  and  combinations  or-  ure  intended  for  sale,  use  or  con- 
ganized  for  the  purpose  of  suppress-  sumption  in  this  state;  or  to  establish 
ing  competition  and  creating  mo-  any  pretended  agency  whereby  the 
nopoly."  And  the  court  cited  and  sale  of  any  such  article  or  commodity 
reviewed  United  States  v.  Trans-  shall  be  covered  up,  and  made  to  ap- 
Missouri  Freight  Ass'n  (1897),  166  pear  to  be  for  the  original  vendor,  for 
U.  S.  290,  17  Sup.  Ct.  540;  Craft  v.  a  like  purpose  or  purposes,  and  to 
McConoughy  (1875),  79  111.846;  Peo-  enable  such  original  vendor  or  manu- 
ple  V.  Chicago  Gas  Trust  Ca  (1889),  facturer  to  control  the  wholesale  or 
130  III  268,  22  N.  E.  R  798;  More  v.  retail  price  of  ^hy  such  article  or 
Bennett  (1892),  140  III  69,  29  N.  K  R.  commodity  after  the  title  to  such 
888;  Bishop  v.  American  Preservers'  article  or  commodity  *shall  have 
Co.  (1895),  157  III  284, 41  N.  K  R  765;  passed  from  such  vendor  or  manu- 
Distilling  &  Cattle  Feeding  Ca  v.  facturer.  Fifth,  to  make  or  enter 
People  (1895),  156  III  448,  41  N.  E.  R  into,  or  examine  or  carry  out,  any 
188.  contract,  obligation  or  agreement  of 
*"By  the  act  approved  June  20,  any  kind  or  description  by  which 
1898,  in  regard  to  trusts  and  com-  they  shall  bind  or  have  bound  them- 
bines,  the  legislature  of  Illinois  en-  selves  not  to  sell,  dispose  of  or  trans- 
acted *  that  a  trust  is  a  combination  port  any  article  or  commodity,  or 
of  capital,  skill  or  acts  by  two  or  article  of  trade,  use,  merchandise, 
more  persons,  firms,  corporations  or  commerce  or  consumption  below  a 
associations  of  persons,  or  of  two  common  standard  figure,  or  card,  or 
ormoreof  them,  for  either,  any  or  all  list  price,  or  by  which  they  shall 
of  the  following  purposes:  First,  to  agree  in  any  manner  to  keep  the 
create  or  carry  out  restrictions  in  price  of  such  article,  commodity  or 
trade.  Second,  to  limit  or  reduce  the  transportation  at  a  fixed  or  gradu- 
production,  or  increase  or  reduce  the  ated  figure,  or  by  which  they  shall  in 
price,of  merchandise  or  commodities,  any  manner  establish  or  settle  the 
Third,  to  prevent  competition  in  the  price  of  any  article  or  commodity 
manufacture,    making,    transporta-  or  transportation  between  them  or 
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Fourth.  That  a  stockholder  in  a  corporation  which  is  about 
to  become  a  party  to  an  illegal  combination,  and  aboat  to  trans- 
fer its  entire  property  and  assets  and  business  to  such  combina- 
tion, which  action  is  liable  to  forfeit  the  charter  of  the  corpo- 
ration and  cause  its  dissolution,  has  the  right  to  protest  against 
such  use  of  the  property  of  the  corporation  by  its  managing 
officers,  and  to  file  his  bill  to  enjoin  the  same.  The  rights  of 
a  protesting  stockholder  are  seriously  affected  by  the  sale  of 
the  entire  properties  of  a  solvent  and  going  corporation,  and 
by  the' abandonment  of  its  charter  duties,  and  by  a  contract 
upon  the  part  of  the  corporation  not  to  further  engage  in  the 
business  authorized  by  its  charter.^ 

Fifth.  Where  officers  of  a  corporation  wrongfully  deal  with 
its  property  to  the  injury  of  the  stockholders,  the  latter  may 
maintain  a  bill  against  the  company  and  such  officers  for  re* 
lief  against  such  misappropriation  of  the  corporation  assets; 
and  where  a  suit  cannot  be  instituted  in  the  name  of  the  cor- 
poration owing  to  the  control  exercised  by  the  officers  guilty 
of  wrong-doing,  equity  permits  a  stockholder,  either  individually^ 
or  on  behalf  of  other  stockholders  similarly  situated,  to  begin 
suit.  In  the  case  under  consideration  the  bill  alleged  and  the 
proof  showed  "  that  the  officers  and  directors  of  the  American. 

themselves  and  others  to  preclude  a  tically,  when  all  snch  corporate  prop- 
free  and  unrestricted  oompetition  ertj  is  disposed  of,  and  the  right  to 
among  themselves  or  others  in  the  carry  on  business  is  destroyed.  Whiat 
sale  or  transportation  of  any  such  was  here  attempted  was  an  abandon* 
article  or  commodity,  or  by  which  ment  of  the  business  and  a  sale  of 
they  shall  agree  to  pool,  combine  or  the  assets  without  a  legal  termina- 
unite  any  interests  they  may  have  in  tion  or  dissolution  of  the  company.  It 
connection  with  the  sale  or  trans-  makes  no  difference  that  the  stock- 
portation  of  any  such  article  or  com-  holder  is  to  be  allowed  to  receive  his 
modity  that  its  price  might  in  any  proportionate  share  of  the  proceeds 
manner  be  affected."  of  the  sale  of  the  property;  he  has 
1  In  this  connect  ion  the  court  said :  the  right  to  hold  his  investment  in  tho 
"The  shares  of  stock  owned  by  a  form  of  stock,  and  a  change  of  such 
stockholder  derive  their  value  from  investment  against  his  consent  is  a 
the  corporate  property  and  franchise,  change  which  affects  his  pecuniary 
although  the  stockholder's  legal  prop-  or  financial  interest&  He  has  the^ 
erty  in  his  stock  is  distinct  from  the  right  to  be  the  judge  whether  such  a 
property  of  the  corporation.  Porter  change  in  his  pecuniary  status  shall 
V.  Kailroad  Co.  (1875),  76  111.  561.  If  be  made,  or  whether  he  shall  con* 
the  shares  derive  their  value  from  tinue  his  investment  in  the  form  ol 
the  corporate  property  and  fran-  stock." 
chise,  they  will  have  no  value,  prao- 
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Glucose. Company  and  the  majority  of  the  stockholders  were 
in  favor  of  disposing  of  its  property  to  the  new  corporation  to 
be  formed,  and  that  they  adopted  a  resolution  to  carry  out 
such  action  against  the  protest  of  the  complaining  stockholder. 
Therefore  no  previous  demand  upon  the  managing  officers  to 
bring  suit  would  have  been  availing.  It  follows,  however, 
that  where  the  bill  in  such  case  is  filed  by  the  stockholder,  the 
final  relief,  when  obtained,  belongs  to  the  corporation  and  all 
its  stockholders,  and  not  alone  to  the  stockholder  complain- 
ing." 1 

Sixth.  The  right  of  a  corporation  to  make  a  sale  of  its  plant 
to  another  corporation  cannot  be  upheld  where  it  appears  that 
the  transfer  is  to  a  corporation  created  for  the  express  purpose 
of  taking  over  the  properties  and  assets  of  other  corporations, 
so  as  to  use  them  in  the  suppression  of  competition  and  in  the 
creation  of  a  monopoly. 

Seventh,  A  corporation  organized  under  the  laws  of  another 
state,  owning  property  and  doing  business  in  the  state  of  Illi- 
nois, is  subject  to  the  same  regulations  and  restrictions  which 
apply  to  corporations  organized  under  charters  granted  by  the 
state  of  Illinois.^  ^^  It  is  the  settled  doctrine  of  this  state,  estab- 
lished by  many  decisions  of  this  court,  that  foreign  corpora- 
tions do  not  come  into  this  state  as  a  matter  of  legal  right,  but 
only  by  comity,  and  that  said  corporations  are  subject  to  the 

1  In  this  connection  see  Porter  v.  duties  that  are  or  may  be  imposed 
Railroad  Ca  (1875),  76  IlL  501;  Green  upon  corporations  of  like  character, 
V.  Hedenberg  (1896),  159  IlL  489,  42  organized  xmder  the  general  laws  of 
N.  E.  R.  851;  Bruschke  v.  Der  Nord  this  state,  and  shall  have  no  other 
Chicago  Schuetzen  Verein  (1893),  145  or  greater  powers.  And  no  foreign 
111.  433, 34  N.  E.  R.  417;  Pomeroy,  Eq.  or  domestic  corporation,  established 
Jur.,  sec.  1095;  Stewart  v.  Erie  &  or  maintained  in  any  way  for  the 
West  Trans.  Oa  (1871),  17  Minn.  872;  pecuniary  profit  of  its  stockholders 
Small  V.  Minneapolis  Electro-Matrix  or  members,  shall  purchase  or  hold 
Ca  (1891),  45  Minn.  264,  47  N.  W.  R.  real  estate  in  this  state^  except  as 
797;  Abbott  v.  Am.  Rubber  Ca  (1861),  provided  for  in  this  act*'  Section  5 
33  Barb.  578:  People  v.  Ballard  et  al.  of  the  Illinois  act  in  regard  to  cor- 
(1892),  134  N.  Y.  269,  32  N.  K  R  54;  porations  provides  that  corporations 
Cook,  Cbrp.,  ch.  X.  formed  thereunder  **may  own,  pos- 

2  Section  26  of  the  Illinois  act  in  sess  and  enjoy  so  much  real  and  per- 
regard  to  corporations  provides  that  sonal  estate  as  shall  be  necessary 
**  foreign  corporations  and  the  offi-  for  the  transaction  of  their  business, 
cers  and  agents  thereof,  doing  busi-  and  may  seU  and  dispose  of  the  same 
ness  in  this  stat«»  shall  be  subjected  when  not  required  for  the  uses  of  the 
to  aU  the  liabilities^  restrictions  and  corporation." 
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same  restrictions  and  duties  as  corporations  formed  in  this  state, 
and  have  no  other  or  greater  powers."  ^ 

A  corporation  cannot  be  permitted  to  come  into  the  state 
for  the  purpose  of  asserting  rights  contrary  to  the  laws  of  the 
state.  And  notwithstanding  that  the  laws  of  the  state  of  or- 
ganization may  confer  upon  officers  and  a  majority  of  the  stock- 
holders powers  as  to  disposition  of  real  estate  and  assets,  not 
conferred  by  the  laws  of  the  state  of  Illinois  upon  Illinois  cor- 
porations, still  if  real  estate  in  Illinois,  owned  by  domestic 
corporations,  cannot  be  used  for  the  purpose  of  carrying  out 
the  business  of  an  illegal  combination,  then  real  estate  owned 
by  foreign  corporations  in  Illinois  cannot  be  used  for  such  pur- 
pose, and  the  mere  fact  that  the  corporation  against  which 
relief  is  sought  by  an  objecting  stockholder  is  organized  under 
the  laws  of  another  state  does  not  deprive  the  courts  of  the 
state  of  Illinois  of  power  to  grant  relief  to  a  dissenting  stock- 
holder who  seeks  to  restrain  his  corporation  from  conveying 
real  estate  and  transferring  assets  situated  in  the  state  of  Illi- 
nois to  an  illegal  combination. 

Eighth.  "Where  it  appears  that  the  manufacture  of  glucose 
and  grape  sugar  and  their  products  is  confined  to  a  certain  corn 
belt  embraced  in  a  territory  within  a  radius  of  fifteen  hundred 
miles  of  Chicago,  a  contract  not  to  manufacture  and  sell  such 
products  within  a  radius  of  fifteen  hundred  miles  from  Chicago 
for  a  period  of  twenty-five  years  is  in  unreasonable  restraint 
of  trade  and  void. 

^  Citing    Hazelton   Boiler  Co.  ▼.  Farmers'  Loan  &  T.  Ca  t.  Lake  St 

Tripod  Boiler  .Ca  (1892),  142  III  4H  EL  R.  Ca  (1898),  178  IlL  489,  61  N.  E. 

80  N.  K  R.  839;  Pennsylvania,  eto.  R  55;  Freil  et  aL  v.  Fid.  Bldg.  &  Sav. 

C^a  Y.  Bauerle  (1892),  143  HL  459, 83  N.  Un.  of  Ind  (1897),  166  BL 128,  46  N.  K 

R  R  166;  Bishop  v.  Am.  Preservers'  R  784;  Rhodes  v.  Mi8&  Sav.  &ImCo. 

Ca  (1895),  157  UL  28i  41  N.  E.  R  765;  (1898),  178  Bi  621,  50  N.  E  R  99a 
42 
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RIGHTS  OF  CAPITALb 

§  649.  Conflicting  deoision& 

650.  Rights  of  capital  as  contrasted  with  the  rights  of  labor. 

651.  Two  views  of  the  development  of  corporations. 
653, 653.  A  corporation  is  essentially  an  economic  &ctor. 

654.  Powers  of  state  over  corporations 

655.  Nothing  inherently  evil  in  combination. 

656.  Right  to  combine  is  the  right  of  the  individuaL 

§  619.  Conflicting  decisions.—  The  cases  already  reviewed 
show  that — 

1.  There  is  no  form  of  combination  adopted  by  capital  which 
has  not  been  directly  or  indirectly  approved  by  some  court  of 
record ; 

2.  There  is  no  form  of  combination  adopted  by  capital  which 
has  not  been  directly  or  indirectly  condemned  by  some  court 
of  record. 

The  decisions  are  in  such  conflict  that  it  would  be  a  waste  of 
time  to  attempt  to  reconcile  them  upon  any  tenable  theories. 

Under  the  head  of  "  Legal  Combinations  of  Capital,"  tho 
cases  reviewed  would  seem  to  indicate  that  the  rights  of  capital 
were  somewhat  parallel  with  the  rights  of  labor. 

Under  the  head  of  "Illegal  Combinations  of  Capital,"  the 
cases  reviewed  would  seem  to  indicate  that  capital  has  no  rights 
at  all  commensurate  with  those  enjoyed  by  labor. 

When  statutes  applicable  to  combinations  of  labor  and  com- 
binations of  capital  are  reviewed,  it  will  be  found  that  the  in- 
equality apparent  in  the  decisions  is  still  more  accentuated  by 
legislative  enactments.^ 

1  The  discrimination  that  is  being  the  exclusion  of  aU  else  daring  the 

exercised  between  capital  and  labor  closing  hours,  it  seemed  impori»nt 

in  this  matter  of  the  right  to  organ-  to  the  party  leaders  on  both  sides 

ize  was  strikingly  illustrated  during  that  each  party  should  place  itself 

the  closing  hours  of  the  recent  sea-  on  record  as  emphaticaUy  opposed  to 

sion  of  the  House  of  Representatives,  trusts  and  combinations.  During  the 

In  the  game  of  politics,  which  ab-  last  days  of  the  session  the  Repub- 

sorbed  the  attention  of  the  House  to  licans  brought  two  propositions  be- 
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§  650.  Bights  of  capital  as  contrasted  with  the  rights  of 
labor. —  It  has  been  specifically  held  that  labor  may  combine: 

1.  To  raise  the  price  of  labor; 

2.  To  limit  the  quantity  of  labor; 

3.  To  restrict  the  production  of  labor  by  striking,  \^hich 

fore   the  House:     one   a  proposed  the  strike*  thirteen  women  passen- 

amendment  to  the  constitution  giv-  gers   beaten  and  eighty-one  street 

ing  congress  larger  power  over  trusts  cars  wrecked.    This  destruction  of 

and   combinations.    This    proposed  life  and  property  was  caused  in  the 

amendment  failed  to  secure  the  neo-  effort  to  prevent  non-union  employ- 

essary  two-thirds  vote,  the  Demo-  ees  from  operating  the  street  cars, 

orats  voting  almost  solidly  against  it  Many  of  those  injured,  including  the 

The  beoond  measure  was  a  drastic  women,  were  disinterested  parties, 

amendment  to  the  Sherman  act  of  simply  attempting  to  ride  as  passen- 

1890.   To  this  proposed  law  the  Dem-  gers  upon  the  cars  that  were  being 

ocrats   offered  many  amendments,  run. 

among  them  an  amendment  to  the  Assuming  that  the  strike  was  a 
effect  that  nothing  in  the  act  should  just  one,  that  the  demands  of  the 
apply  to  labor  unions  and  labor  or-  striking  employees  were  fair,  noth- 
ganizationa  Of  all  the  amendments  ing  excuses  the  lawless  efforts  to  pre- 
offered  by  the  Democrats  only  this  vent  men  who  were  willing  to  work 
last-named  amendment  was  adopted,  from  taking  the  places  of  the  strik- 
and  this  was  adopted  with  only  eight  ing  employees,  and  nothing  excuses 
dissenting  votes.  The  proposed  law  the  vicious  assaults  upon  passengers, 
was  not  acted  upon  by  the  Senate.  The  demands  of  the  striking  em- 
It  is  true  that  this  entire  farce  was  ployees  have  been  summarized  as 
a  matter  of  politics  equally  disgrace-  follows:  "That  all  conductors,  mo- 
f  ul  to  both  parties,  and  it  is  also  prob-  tormen,  gripmen,  and  all  men  em- 
ably  true  that  most  of  those  voting  ployed  in  the  sheds  shall  be  compelled 
for  the  act  in  the  House  felt  sure  that  to  be  members  of  the  union :  that  the 
it  would  never  become  a  law.  At  officers  of  the  union,  together  with 
the  same  time  the  discrimination,  so  the  officers  of  the  company,  shall 
openly  attempted,  between  capital  have  full  power  to  adjust  all  differ- 
and  labor  in  the  matter  of  organizar  ences  that  may  arise,  and  that  in  the 
tion  shows  the  lengths  to  which  even  event  of  their  failure  to  agree  shall, 
legislative  bodies  of  some  respect-  if  mutually  agreed  to,  place  the  case 
ability  will  ga  before  three  arbitrators;  that  any 
While  the  House  of  Representa-  member  suspended  by  the  union 
tives  was  voting  almost  unanimously  shall  be  suspended  by  the  company, 
to  except  labor  combinations  from  without  pay,  until  such  time  as  the 
the  law  regulating  and  restricting  union  requests  his  reinstatement; 
combinations  generally,  a  strike  of  that  any  man  elected  to  an  office  in 
street-car  employees  was  in  progress  the  union  requiring  his  absence  for 
in  St  Louis,  during  the  first  forty  not  more  than  a  year  shall,  upon  his 
days  of  which  fifteen  x>er8onB  were  retirement  from  such  office,  have  his 
kiUed,  seventy-five  persons  shot,  one  old  place  with  the  company." 
hundred  and  eight  persons  otherwise  If  the  foregoing  is  a  correct  sum- 
injured,  four  persons  made  insane  by  mary,  then  many  of  the  demands  are 
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amounts  to  a  withholding  from  the  market,  for  the  time  being, 
of  all  labor  in  the  particular  occupation  in  order  to  increase 
the  price  of  labor.^ 

The  decisions  sustaining  the  right  of  labor  to  combine  for 
these  several  objects  clearly  indicate  that  the  magnitude  of 
the  combination  of  labor  is  no  test  whatsoever  of  its  legality. 
The  right  of  labor  to  combine  is  not  limited  in  any  manner 
whatsoever  by  the  extent  of  the  combination.  And  the  facts 
recited  in  the  many  cases  reviewed  clearly  show  that  the  com- 
binations of  labor  are  quite  as  extensive  as  the  very  largest 
combinations  of  capital.  They  are  so  extensive  that  in  some 
particular  trades  and  occupations  the  entire  labor  is  controlled 
by  some  combination.* 

It  is  only  when  these  combinations  are  found  guilty  of  acts 
of  a  criminal,  lawless  and  grossly  oppressive  character  that  the 
courts  intervene  to  restrict  in  any  manner  their  operations. 
So  long  as  they  are  guiltless  of  criminal,  lawless  and  oppres- 
sive acts  the  courts  sustain  combinations  of  labor,  and  encour- 
age  them  to  pursue  their  objects,  even  though  in  such  pursuit 
they  incidentally  inflict  incalculable  damage  upon  employers 
and  the  community  generally. 

not  only  arbitrary  and  unreasonable,  was  so  incomplete  in  its  details,  that 

but  involve  agreements  which  would  the  great  strike  ultimately  collapsed ; 

be  of  an  illegal  character.  But  what-  but  it  only  collapsed  after  an  im- 

ever  the   nature   of  the  demands,  mense  amount  of  property  had  been 

whether  reasonable  or  unreasonable,  destroyed,  and  after  a  cost  to  the 

legal  or  illegal,  the  reign  of  terror  railway  companies,  the  public  and 

which   followed    the    strike  —  and  the  employees  which  can  hardly  be 

which  seems  to  follow  nearly  every  estimated.    Perhaps  one  of  the  best 

large   strike  — is  simply  appalling,  and  strongest  of  the  railway  organi- 

Political  cowardice  of  the  most  con-  zations  is  the  Brotherhood  of  Loco- 

temptible  character  on  the  part  of  motive   Engineera    That  organiza- 

ezecutive  officials  is  responsible  for  tion  is  so  sftrong  that  by  ordering  a 

conditions  which  amount  practically  general  strike  it  could  practically 

to  anarchy.  tie  up  for  an  indefinite  period  every 

^  See  §  551.  railway  in  the  country.    National 

3  The  American  Railway  Union,  combinations  in  other  trades  and 

which  precipitated  the  great  railway  occupations  are  being  rapidly  per- 

strike  of  1894,  was  comparatively  im-  fected.    It  is  claimed  that  the  na- 

mature.    It   purported  to  embrace  tional  organization  of  machinists  is 

the  various  unions  and  organizations  already  strong  enough  to  tie  up  all 

of  railway  employees  throughout  the  the  machine  shops  in  the  principal 

entire  country,  but  its  organization  cities  of  the  country, 
had  been  so  recently  perfected,  and 
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Cases  reviewed  under  the  head  of  "  Legal  Combinations " 
tend  to  show  that  capital  may  combine 

1.  To  raise  prices ; 

2.  To  suppress  competition; 

3.  To  control  production. 

And  that  such  combinations  are  entirely  legal,  provided  they 
resort  to  no  means  and  measures  of  a  criminal,  unlawful  or  op- 
pressive character. 

This  line, of  decisions,  taken  in  connection  with  the  decisions 
affecting  the  right  of  labor  to  combine,  places  capital  and  labor 
upon  a  footing  of  absolute  equality, —  except,  it  should  be  added, 
that  there  are  no  decisions  containing  language  so  favorable 
to  the  combination  of  capital  as  that  favorable  to  labor  combi- 
nations contained  in  many  of  the  decisions  involving  combi- 
nations of  labor.  Ii:  no  line  of  decisions  do  the  courts  treat 
combinations  of  capital  so  tenderly  and  considerately  and  with 
such  deference  as  they  treat  combinations  of  labor.  Even  in 
cases  where  it  is  shown  beyond  controversy  that  some  particu- 
lar combination  of  labor  has  been  guilty  of  acts,  not  only  crim- 
inal but  outrageously  oppressive,  the  courts,  in  condemning  the 
criminal  and  oppressive  acts,  seem  to  feel  under  some  obliga- 
tion to  express  by  way  of  apology  a  cordial  indorsement  of  labor 
combinations  generally,  and  to  exhibit  a  deference  towards 
such  combinations  which  amounts  almost  to  timidity.  No  such 
weakness  is  displayed  towards  combinations  of  capital,  even  in 
the  cases  most  favorable  to  such  combinations. 

Little  difficulty  would  be  experienced  if  the  decisions  affect- 
ing combinations  generally  stopped  short  with  declaring  that 
combinations  of  labor  and  combinations  of  capital  (a)  for  rais- 
ing the  price  of  labor  and  products;  (b)  for  suppressing  compe- 
tition among  laborers  and  among  employers;  (c)  for  controlling 
and  regulating  the  quantity  of  labor  offered  and  the  quantity 
of  products  produced,  are  entirely  legal,  providing,  in  their 
means  and  objects,  they  contemplate  nothing  unlawful  or  op- 
pressive. Decisions  along  lines  so  just  and  harmonious  as  the 
f oreffoins:  would  enable  combinations  to  be  formed  on  one  side 
to  meet  the  demands  of  combinations  on  the  other,  and  enable 
such  combinations  to  treat  upon  a  footing  of  equality  one  Avith 
the  other,  and  in  the  unrestricted  action  and  interaction  of 
these  powerful  forces  it  may  be  safely  assumed  that  the  inter- 
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ests  of  the  public  would  be  fairly  well  conserved  in  the  long 
run.  If  combination  is  the  result  of  an  economic  tendency, 
there  is  no  law  of  man  strong  enough  to  stifle  it,  and  inter- 
ference only  works  harm  and  disaster.  Surely  interference  so 
one-sided  as  the  encouragement  of  all  combinations  of  labor 
and  the  condemnation  of  all  combinations  of  capital  can  be  pro- 
ductive of  no  conceivable  good. 

The  line  of  decisions  reviewed  under  the  head  of  "Illegal 
Combinations"^  and  the  many  statutes  to  the  same  end  hold 
that  combinations  of  capital  are  illegal,  and  in  many  cases  crim- 
inal, which  tend 

1.  To  raise  prices; 

2.  To  suppress  competition; 

3.  To  control  production. 

It  has  already  been  shown  that  in  so  far  as  these  decisions 
rest  upon  the  early  laws  relating  to  monopolies,  forestalling, 
regrating  and  engrossing,  they  have  no  foundation  whatsoever, 
and  that  in  so  far  as  they  rest  upon  vague  and  indefinite  rules 
of  public  policy  their  basis  is  most  insecure  and  unsubstantial. 

Many  of  the  decisions  are  controlled  by  statutory  provisions, 
which  leave  little  to  the  discretion  of  the  court  Some  of  the 
decisions  are  controlled  by  the  general  rules  and  principles 
governing  corporation  law.  In  so  far  as  the  courts  have  been 
controlled  by  plain  statutory  provisions,  and  in  so  far  as  the 
results  have  been  due  to  the  logical  application  of  plain  rules 
and  principles  governing  corporation  law,  no  criticism  can  be 
urged  against  the  decisions.  Aside  from  these  controlling  con- 
siderations it  will  be  found  upon  a  careful  examination  of  the 
cases  that  they  are  based  upon  the  wholly  arbitrary  assumption 
that  any  combination  which  tends  to  control  prices,  competi- 
tion and  production  is  disadvantageous  to  the  community  and 
contrary  to  public  policy;  whereas,  in  so  far  as  the  general 
economy  of  the  community  is  concerned,  the  exact  reverse  is 
true. 

§'651.  Two  views  of  the  development  of  corporations. — 
By  courts  and  lawyers  generally  corporations  are  viewed  as 
being  primarily,  if  not  solely,  creatures  of  the  law;  as  artificial 
bodies  having  no  reason  for  existence  save  as  conferred  by  leg- 
islative enactment.    According  to  this  view  corporations  are 

1  See  Part  V. 
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looked  upon  as  the  lineal  descendants  of  the  oppressive  mo- 
nopolies, franchises  and  special  privileges  granted  in  early  days 
by  the  crown,*  and  successfully  warred  against  by  the  people. 

Beyond  question  the  history  of  the  law  of  corporations  shows 
that  it  is  directly  connected  with  grants  of  monopolies  and 
special  privileges.  Formerly  the  manner  of  creating  a  corpo- 
ration was  commonly  by  the  grant  of  a  special  charter  con- 
ferring upon  the  corporation  special  privileges  of  a  more  or  less 
valuable  nature.  In  process  of  time  the  creation  of  corpora- 
tions by  granting  special  charters  was  so  abused  that  in  this 
country  constitutional  provisions  were  adopted  restricting  the 
powers  of  legislatures  to  grant  special  charters,  and  corpora- 
tions came  to  be  organized  under  general  statutes.  These  gen- 
eral statutes,  as  a  rule,  purport  to  confer  upon  the  corporation 
no  special  privilege  of  any  kind  or  character  whatsoever.  They 
simply  provide  that  individuals,  by  complying  with  the  formal- 
ities laid  down,  may  take  out  a  charter,  organize,  and  enjoy 
the  rights  and  privileges  which  attach  to  corporations  gener- 
ally, but  none  of  which  rights  are  of  an  exclusive  character. 

In  the  famous  Darimouth  College  Case^  the  original  charter 
was  by  letters  patent  from  his  majesty  George  III.  This  char- 
ter could  have  been  revoked  at  any  time  prior  to  the  adoption 
of  the  constitution  of  the  United  States.  In  holding  that  an 
act  of  the  legislature  of  New  Hampshire  altering  the  charter 
without  the  consent  of  the  corporation  was  unconstitutional 
and  void,  the  supreme  court,  by  Chief  Justice  Marshall,  defined 
the  corporation  as  follows:  "A  corporation  is  an  artificial 
being,  invisible,  intangible,  and  existing  only  in  contemplation 
of  law.  Being  the  mere  creature  of  law,  i*  possesses  only  those 
properties  which  the  charter  of  its  creation  confera  upon  it, 
either  expressly  or  as  incidental  to  its  very  existence.  These 
are  such  as  are  supposed  best  calculated  to  effect  the  object  for 
which  it  was  created.  Among  the  most  important  are  immor- 
tality, and,  if  the  expression  may  be  allowed,  individuality; 
properties  by  which  a  perpetual  succession  of  many  persons 
are  considered  as  the  same,  and  may  act  as  a  single  individual. 
They  enable  a  corporation  to  manage  its  own  affairs,  and  to 
hold  property,  without  the  perplexing  intricacies,  the  hazard- 
ous and  needless  necessity,  of  perpetual  conveyances  for  the 

1  Trustees  of  Dartmouth  College  v.  Woodward  (1819),  17  U.  &  5ia 
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purpose  of  transmitting  it  from  hand  to  hand.  It  is  chiefly 
for  the  purpose  of  clothing  bodies  of  men,  in  succession,  with 
these  qualities  and  capacities  that  corporations  were  invented 
and  are  in  use.  By  these  means  a  perpetual  succession  of  indi- 
viduals are  capable  of  acting  for  the  promotion  of  the  particu- 
lar object,  like  one  immortal  being."* 

In  the  same  case  Justice  Story  suggested  the  following  defi- 
nition :  "An  aggregate  corporation,  at  common  law,  is  a  collec- 
tion of  individuals,  united  into  one  collective  body,  under  a 
special  name,  and  possessing  certain  immunities,  privileges  and 
capacities  in  its  collective  character,  which  do  not  belong  to 
the  natural  persons  composing  it.  Among  other  things,  it  pos- 
sesses the  capacity  of  perpetual  succession,  and  of  acting  by  the 
collected  vote  or  will  of  its  component  members,  and  of  suing 
and  being  sued,  in  all  things  touching  its  corporate  rights  and 
duties.  It  is,  in  short,  an  artificial  person,  existing  in  contempla- 
tion of  law,  and  endowed  with  certain  powers  and  franchises 
which,  though  they  must  be  exercised  through  the  medium  of 

1  Regarding  the  power  of  parlia-  that  time,  have  been  deemed  sacred 
ment  over  charters,  Chief  Justice  by  all  What  has  since  occurred  to 
MarshaU  said:  "According  to  (he  strip  it  of  its  inviolability  ?  Circum- 
theory  of  the  British  constitution,  stances  have  not  changed  it.  In  rea- 
their  parliament  is  omnipotent.  To  son,  in  justice  and  in  law,  it  is  now 
annul  corporate  rights  might  give  a  what  it  was  in  1769.  This  is  plainly 
shock  to  public  opinion,  which  that  a  contract  to  which  the  donors,  the 
government  has  chosen  to  avoid;  but  trustees  and  the  crown  (to  whose 
its  power  is  not  questioned.  Had  rights  and  obligations  New  Hamp- 
parliament  immediately  after  the  shire  succeeds)  were  the  original  par- 
emanation  of  this  charter,  and  the  ties.  It  is  a  contract  made  on  a  valu- 
execution  of  those  conveyances  able  consideration.  It  is  a  contract 
which  followed  it,  annulled  the  in-  for  the  security  and  disposition  of 
strument  so  that  the  living  donors  property.  It  is  a  contract  on  the 
would  have  witnessed  the  disappoint-  faith  of  which  real  and  personal  es- 
ment  of  their  hopes,  the  perfidy  of  tate  has  been  conveyed  to  the  corpo- 
the  transaction  would  have  been  uni-  ration.  It  is  then  a  contract  within 
versally  acknowledged.  Yet,  then  as  the  letter  of  the  constitution,  and 
now,  the  donors  would  have  no  inter-  within  its  spirit  also,  unless  the  fact 
est  in  the  property;  then,  as  now,  that  the  property  is  invested  by  the 
those  who  might  be  students  would  donors  in  trustees,  for  the  promotion 
have  had  no  rights  to  be  violated;  of  religion  and  education,  for  the 
then,  as  now,  it  might  be  said  that  benefit  of  persons  who  are  perpetu- 
the  trustees,  in  whom  the  rights  of  ally  changing,  though  the  objects 
all  were  combined,  possessed  no  pri-  remain  the  same,  shall  create  a  par- 
vate,  individual,  beneficial  interests  ticular  exception,  taking  the  case  out 
in  the  property  confided  to  their  pro-  of  the  prohibition  contained  in  the 
tection.    Yet  the  contract  would,  at  constitution." 
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its  natural  members,  are  yet  considered  as  subsisting  in  the  cor- 
poration itself  as  distinctly  as  if  it  were  a  real  persorage." 

In  these,  as  well  as  in  nearly  all  definitions  of  corporations, 
the  attention  is  fixed  almost  exclusively  upon  the  legal  char- 
acter of  the  corporate  body;  courts  are  more  concerned  with 
the  corporation  as  a  legal  entity  than  with  its  growth  and  de- 
velopment. In  other  words,  courts  tend  to  view  corporations 
from  the  standpoint  of  the  crown,  to  treat  them  as  special  crea- 
tions which  would  have  and  could  have  no  existence  whatso- 
ever were  it  not  for  the  favor  of  the  legislature.  It  so  happens 
that  the  Dartmouth  College  charter  was  a  special  grant  by  the 
crown  creating  an  eleemosynary  corporation.  '  The  difference, 
however,  between  the  charter  of  a  private  corporation  for 
profit,  such  as  a  manufacturing  or  trading  corporation,  and  a 
public  corporation  or  an  eleemosynary  corporation,  is  very  great 
indeed,  so  great  in  fact  that  it  is  unfortunate  that  the  same 
term  "  corporation  "  is  applied  to  both. 

All  this  tends  to  show  the  intimate  relation  which  exists 
between  the  law  of  corporations  generally  and  the  law  of 
monopolies  and  special  grants  by  the  crown.  It  is  therefore 
not  surprising  that  courts  and  lawyers  at  the  present  day,  in 
the  consideration  of  all  matters  affecting  corporations,  uncon- 
sciously associate  corporations  with  these  early  grants  of  special 
privileges,  and  both  courts  and  lawyers  by  so  doing  uncofi- 
sciously  influence  popular  opinion  regarding  corporations,  and 
tend  to  foster  the  prejudice  which  undoubtedly  exist  against 
corporate  bodies. 

§  652.  A  corporation  Is  essentially  an  economic  factor. — 
A  corporation  is  not  simply  a  creation  of  law.  Primarily  and 
essentially  it  is  a  form  of  co-operation, —  an  economic  factor, — 
and  were  its  history  carefully  investigated  it  would  be  found, 
beyond  doubt,  that  the  corporate  form  of  co-operation  has  been, 
like  all  other  industrial,  commercial,  social  and  political  forms, 
a  matter  of  development;  that  in  some  sort  it  existed  prior  to 
its  recognition  by  law;  that  the  law  simply  sanctioned  a  form 
of  organization  which  the  commercial  and  industrial  world 
found  useful  and  indispensable.  It  is  claimed  that  the  corpo- 
ration originated  with  the  Eoraans,^  and  came  into  being  as 
the  result  of  economic  forces.    Large  commercial  transactions 

^  See  Cook,  Corp.,  eh.  1 ;  and  Sohm's  Inst  of  Roman  Law. 
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and  relationships  made  it  absolutely  essential  that  a  number  of 
individuals  should  be  permitted  to  act  as  a  collective  body.  It  is 
not  conceivable  that  the  vast  commercial  and  industrial  affairs 
of  modern  times  could  be  carried  on  without  the  use  of  these 
collective  bodies  known  as  corporations,  and  were  there  no  law 
sanctioning  the  creation  of  corporations  men  would  necessarily 
act  together, —  as  they  have  frequently  done  in  the  past,  and 
still  continue  to  do, —  in  joint  associations,  huge  partnerships, 
wherein  some  of  the  advantages  of  the  corporate  form  would 
be  enjoyed,  although  the  members  might  not  be  wholly  relieved 
from  individual  responsibility.  Since  the  law  is  simply  the 
application  of  common  sense  and  reason  to  existing  conditions, 
it  would  speedily  be  found  wise  to  regulate  by  a  general  pro- 
vision these  large  joint  associations,  and  in  the  course  of  time 
the  statutory  provisions  regulating  such  associations  would  in- 
•evitably  develop  into  general  laws  very  much  akin  to  the 
general  laws  now  in  force  providing  for  the  forming  of  corpo- 
rations. The  law  would  follow  the  economic  tendency,  the 
<5ollective  bodies  would  be  recognized,  would  be  permitted  to 
adopt  names,  and,  in  time,  assume  many  of  the  responsibilities 
attaching  to  the  individual  members.  All  this  would  be  so 
largely  a  matter  of  convenience  that  the  law  would  be  quick 
to  recognize  these  economic  tendencies,  and,  regardless  of  the 
entire  history  of  grants  of  monopolies '  and  oppressive  special 
privileges  by  the  crown,  there  would  inevitably  spring  up  in  a 
progressive  community  organizations  in  form  similar  to  the 
modern  corporation. 

§  653.  At  the  risk  of  some  repetition  the  following  proposi- 
tions of  an  economic  character  may  be  laid  down: 

Co-operation  means  association,  and 

Association  means  combination,  and 

Combination  means  some  form  of  corporate  organization. 

There  can  be  no  co-operation  without  association  of  some 
sort,  and  there  can  be  no  association  without  conlbination  of 
some  sort,  and  there  can  be  no  combination  upon  a  large  scale 
without  the  development  of  some  form  of  corporate  organiza- 
tion. 

In  this  connection  co-operation,  association,  combination, 
corporation,  are  practically  interchangeable  terms.  Men  co- 
operating together  for  certain  purposes  are  combined  together 
exactly  to  the  extent  of  their  co-operation,  and  vice  versa. 
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Combination,  therefore,  is  a  condition  of  economic  progress. 
If  so,  courts  and  legislatures  are  powerless  to  prevent;  they 
may  check  and  embarrass,  but  neither  courts  nor  legislatures 
can  prevent  whatever  is  essential  to  the  progress  of  the  com- 
munity. Law  is  effectual  only  in  so  far  as  it  is  in  harmony 
with  the  natural  tendency  and  drift  of  things ;  it  is  ineffectual 
in  so  far  as  it  runs  counter  to  the  laws  of  economics  and  evo- 
lution. 

Combinations  of  both  labor  and  capital  have  come  to  stay  — 
both  are  inevitable.  The  combinations  of  capital  are  quite  as 
inevitable  as  the  combinations  of  labor,  for  both  rest  upon  the 
economic  truth  that  co-operation  is  a  condition  of  material 
progress. 

These  things  being  true,  it  is  plain  that  the  form  of  the  com- 
bination is,  comparatively  speaking,  quite  immaterial.  Co- 
operation being  the  essential  thing,  whether  the  cooperation 
takes  the  form  of  a  partnership,  a  voluntary  association,  a  cor- 
poration, a  trust,  or  a  corporate  combination,  is  largely  a  mat- 
ter of  convenience  and  detail ;  and  such  details  may,  Avith  no 
little  propriety,  be  the  subject  of  regulation  by  statute.  It  is 
when  judicial  and  legislative  interference  goes  beyond  the 
matter  of  regulation,  and  endeavors  to  stifle  and  restrict,  that 
mischief  is  done. 

The  history  of  the  development  of  combinations  of  labor 
and  combinations  of  capital  from  the  earliest  days  of  the  Eng- 
lish common  law  to  the  present  time  is  a  most  interesting  nar- 
rative of  a  long  and  bitter  conflict  between  natural  and  irre- 
sistible economic  and  social  tendencies  and  the  law,  a  conflict 
which  is  still  going  on,  and  a  conflict  in  which  the  ingenuity 
of  man  in  evading  artificial  and  arbitrary  barriers  to  progress 
has  been  displayed  in  many  ways.  Law,  being  essentially  a 
conservative  force,  is  ever  in  the  wake  of  progress. 

The  corporate  combination  is  the  latest  outcome  of  this  con- 
flict. 

§654.  Powers  of  state  over  corporations. —  In  so  far  as 
corporations  are  concerned  it  is  well  settled  that  — 

Each  state  may  grant  charters  to  corporations  upon  such 
terms  as  it  pleases,  or  it  may  decline  to  permit  the  organization 
of  corporations  entirely. 

Each  state  may  define  the  terms  upon  which  it  will  permit 
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corporations  of  other  states  to  do  business  within  its  territory, 
or  it  may  wholly  refuse  such  permission. 

The  remedy,  therefore,  for  any  evils  resulting  from  corpo- 
rate organization  or  corporate  combination  lies  wholly  and 
naturally  within  the  power  of  each  particular  state.  Each 
state  may,  if  it  sees  fit,  limit  the  capitalization  of  a  corpora- 
tion to  such  sum  that  the  absorption  of  many  properties  will 
be  practically  impossible ;  each  state  may  specifically  provide 
against  consolidations  of  corporations  and  against  the  acquisi- 
tion of  competing  plants  and  properties  to  any  material  extent. 
In  short,  each  state  may  make  it  practically  impossible  for 
large  corporations  to  maintain  an  office,  or  a  place  of  business, 
or  operate  a  plant  within  the  borders  of  the  state.  But  unless 
this  power  to  control  or  exclude  corporations  is  exercised  in 
accordance  with  sound  economic  principles,  all  attempts  to 
suppress  and  exclude  will  be  futile.  For  instance,  it  would  bo 
difficult  to  conceive  the  mischief  that  would  follow  if  each  state 
provided,  for  instance,  that  no  corporation  should  be  organized 
with  a  capital  in  excess  of  $100,000.  The  power  of  the  state 
to  so  provide  is  beyond  question,  but  the  inconvenience  that 
Avould  be  caused  in  the  commercial  and  industrial  world  would 
be  such  that  men  would  necessarily  find  some  way  to  evade  a 
law  so  diametrically  opposed  to  economic  conditions  and  tend- 
encies. 

If  economic  conditions  are  such  as  to  demand  corporations 
of  large  capitalization,  and  the  consolidations,  and  the  organ- 
ization of  corporate  combinations,  nothing  is  more  certain 
than  that  such  large  organizations  will  come  into  being  in 
some  form  or  other.  Courts  and  legislatures  may  —  as  they 
have  so  frequently  done  in  the  past  —  engage  in  a  quixotic  war- 
fare with  irresistible  economic  conditions  and  tendencies,  and 
cause  almost  infinite  trouble  until  they  yield  to  forces  they 
cannot  control. 

§  655.  Nothing  inherently  evil  in  combination. —  There  is 
nothing  inherently  evil  in  any  form  of  combination  the  object 
of  which  is  simply  the  legitimate  advancement  of  the  legiti- 
mate interests  of  those  engaged  in  the  combination. 

There  is  nothing  inherently  evil  in  a  combination  the  object 
of  which  is  to  raise  wages  or  prices,  or  restrict  competition,  or 
control  production,  each  of  these  several  objects  being  recog- 
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nized  by  all  men  as  not  only  lawful,  but,  economically  speak- 
ing, laudable  in  the  ordinary  pursuits  and  occupations  of  life. 

There  being  nothing  inherently  wrong  in  the  combining  of 
men  together  to  advance  their  legitimate  interests  by  lawful 
means,  it  follows  —  as  has  already  been  clearly  shown  —  that 
the  legality  of  any  given  combination,  whether  the  combina- 
tion be  large  or  small,  whether  it  consists  of  two  or  of  many, 
depends  entirely  upon  the  objects  of  the  combination  and  the 
means  used  to  attain  the  objects.  If  there  be  nothing  of  a 
criminal,  unlawful  or  oppressive  character  in  either  the  objects 
or  the  means  to  be  used  to  attain  the  objects,  then  the  combi- 
nation is  legal  whether  it  be  small  or  large;  if,  however,  the 
combination  intends  doing  that  which  is  criminal,  unlawful  or 
oppressive,  either  as  an  ultimate  end  or  as  a  means  to  attain 
an  end,  then  the  combination  amounts  to  a  conspiracy  and  is 
unlawful,  whether  it  be  small  or  large. 

§  656.  Bight  to  combine  is  the  right  of  the  IndivldaaL— 
The  use  of  the  phrase  "  rights  of  capital "  must  not  be  permitted 
to  mislead.  The  usa  of  the  word  "  capital "  simply  means  the 
individuals  who  ordinarily  employ,  as  distinguished  from  indi- 
viduals who  are  ordinarily  employed  and  who  have  been  des- 
ignated by  the  term  "labor."  On  both  sides  the  right  to 
combine  is  the  right  of  the  individual,  and  before  the  law  the 
individual  is  considered  and  stands  apart  from  any  property 
he  may  own  or  force  he  may  control.  So  far  as  the  right 
to  co-operate  together  is  concerned,  it  is  entirely  immaterial 
whether  a  man  does  or  does  not  possess  property ;  it  is  entirely 
immaterial  whether  he  employs  or  is  employed.  A  labor  union 
may  have  a  very  large  fund  at  its  command  in  its  treasury,  a 
fund  larger  than  that  possessed  by  many  combinations  of  smaller 
capitalists,  but  the  right  of  the  members  of  the  union  to  co- 
operate together  and  combine  is  not  affected  by  the  extent  of 
their  resources;  the  legality  of  the  combination  may  often  be 
ascertained  from  the  uses  to  which  those  resources  are  put,  but 
the  right  to  combine  is  not  affected  in  the  slightest  degree  by 
the  fact  that  a  combination  may  degenerate  into  a  conspiracy, 
or  that  many  combinations  are  from  their  very  inception  con- 
spiracies. Likewise,  the  resources  of  a  combination  of  employ- 
ers may  be  large  or  small,  but  it  is  difficult  to  see  how  the  mere 
extent  of  the  resources  affects  in  the  slightest  degree  the  legal- 
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ity  of  the  combination,  though  the  uses  to  which  the  resources 
may  be  put  frequently  shows  the  character  of  the  combination. 
The  right  of  men  to  co-operate  together,  to  combine  together 
for  all  lawful  purposes,  being  an  individual  right,  any  attempt 
at  discrimination  among  the  diflPerent  classes  of  the  community 
in  this  respect  is  opposed  to  the  fundamental  principles  of  con- 
stitutional government;  and  all  laws  which  attempt  to  curtail 
the  rights  of  any  particular  class  to  combine  together  and  at 
the  same  time  extend  the  rights  of  some  other  class  are  of  an 
unconstitutional  character.  The  interpretation  of  constitutions 
lies  within  the  province  of  the  courts,  and,  unhappily,  shifting 
notions  of  expediency  frequently  control.  More  powerful, 
however,  than  judicial  decrees  and  constitutional  provisions 
are  the  economic  forces  which  sweep  men  on  irresistibly.  If, 
as  seems  unquestionably  true,  the  economic  conditions  and 
tendencies  of  the  day  demand  co-operation  and  combination 
on  a  large  scale,  all  opposing  statutes  and  all  opposing  decrees 
and  judgments  will  prove  futile  for  good  and  prolific  of  mis- 
chief.* 

1  In  saying  that  combinations  have  industries  might  come  under  the  con- 
come  to  stay,  the  wiiter  would  not  trol  of  a  single  combination  and  a 
be  understood  as  committing  himself  form  of  communism  be  the  logical 
to  the  proposition  that  combinations  result;  for,  even  though  the  state 
in  their  present  form  will  perma*  should  not  assume  control  of  any 
nently  remain  among  the  factors  of  particular  industry,  it  is  quite  appar- 
progress  and  civilization.  All  forms  ent  that,  as  an  entire  industry  tends 
of  co-operation  are  subject  them-  to  fall  within  the  control  of  a  corn- 
selves  to  the  laws  of  evolution.  Com-  bination,  the  state  will  intervene  di- 
binations,  whether  partnerships,  asso-  rectly  or  indirectly  to  control  the 
ciations,  corporations,  or  more  com-  combination  in  the  exercise  of  its 
plcK  forms  of  co-operation,  contain  powers  and  privileges;  so  that  in  the 
elements  of  vitality  exactly  in  pro-  end,  while  the  immediate  instrument 
portion  to  their  adaptability.  At  the  might  be  a  combination  controlled 
present  time  the  production  of  wealth  in  all  practical  details  by  individuals, 
is  the  chief  end  and  aim  of  the  civil-  the  ultimate  power  would  reside  in 
ized  world.  In  the  production  of  the  commonwealth.  There  is  al- 
wealth,  as  in  the  pursuit  of  all  ma-  ready  perceptible  a  tendency  on  the 
terial  achievements,  cooperation  is  part  of  the  courts  to  hold  that  large 
absolutely  essential,  and  as  the  pur-  combinations  which  practically  con- 
suit  of  wealth  becomes  more  intense  trol  an  industry  are  in  some  sense 
and  production  attains  a  larger  and  ^ea^'-public  corporations,  and  as 
grander  scale  co-operation  necessa-  such  obliged  to  treat  parties  depend- 
rily  becomes  more  complex.  It  is  ent  upon  them  with  some  degree  of 
even  conceivable  that  combinations  equality. 

and  co-operation  might  so  increase  It  would  require  a  far  look  ahead 

that  ultimately  many  of  the  larger  to  predict  what  the  outcome  of  pree- 


§  656.]  BIGHTS  OF  CAPITAL.  671 

ent  tendencies  will  be,  but  nothing  subsida  Already  there  are  signs  of 
is  more  certain  than  that  both  courts  a  revival  of  interest  in  the  various 
and  legislatures  are  absolutely  pow-  handicrafts;  the  products  of  machin- 
erless  to  alter  the  drift  of  evolution,  ery  are  no  longer  in  high  repute;  the 
Given  a  community  with  certain  de-  worth  of  the  worker  is  beginning  to 
sires  and  ambitions,  nothing  is  surer  be  appreciated,  and  there  is  a  de- 
than  that  such  a  community  will  mand  for  those  products  and  crea- 
pursue  its  desires  and  ambitions  tions  which  bear  the  mark  of  the 
along  the  lines  of  least  resistance,  tool  and  the  stamp  of  individual- 
So  long  as  the  civilized  world  is  com-  ity, —  these  are  encouraging  signs, 
mitted  to  the  pursuit  of  material  and  indicate  a  revival  of  art,  of  art 
ends,  co-operation  on  a  large  scale  in  every  occupation  in  Ufa  The 
will  continue  to  be  adopted  as  one  of  forms  of  co-operation  possible  under 
the  most  effective  means  to  attain  conditions  wherein  the  individuality 
the  ends  in  view.  When  legislatures  of  the  worker  is  appreciated  would 
and  courts  by  enactments  and  de-  be  essentially  different  from  the 
crees  can  turn  men  aside  from  the  forms  of  cooperation  possible  under 
pursuit  of  wealth,  then,  and  only  then,  conditions  wherein  the  identity  of 
,  can  they  suppress  the  tendency  to-  the  worker  is  lost  and  all  individual- 
ward  combination.  ity  absorbed  by  more  or  less  auto< 
It  is  to  be  hoped,  however,  that  in  matic  machinery.  But  whatever  the 
the  generations  to  come  the  present  stage  of  civilization,  those  forms  of 
feverish  pursuit  of  wealth  will  give  cooperation  best  fitted  to  attain  the 
way  to  satisfactions  and  pleasures  of  ends  and  aims  of  the  age  will  surely 
a  more  intellectual  and  aesthetic  be  adopted;  for  after  all  cooi)eration 
character.  It  is  also  to  be  hoped  that  is  but  a  part,  though  a  most  essential 
the  present  demand  for  quantity  in-  part,  of  that  division  of  labor  which 
stead  of  quality,  for  mechanical  in-  prevails  in  every  progressive  com- 
st-ead  of  artistic   productions^  will  munity. 
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